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1 E all knowing the great Learning and Ability 
of the Author do allow and approve of the 


Printing and Publiſhing the Third Volume of REPORT S 
of Williom Pere Williams, late of Gray's Inn, Elg; 


February 25, 
1748. 


Hardwicke $5 43 


W. Lee, 


W. Forteſcue, 
J. Willes, 


T. Parker, 


M. Wright, 
T. Abney, 


T. Burnet, 
T. Deniſon, 


Cha. Clarke, 


M. Foſter, 
A 
Tho. Birch, 


H. Legge. 


To we ah Honourable | 


ARTHUR ONSLOW Eſq 


Speaker of the Houſe of chenden 


And one of His MaJesTyY's Moſt Honourable Privy Council. 


SIR 


Have had very little Doubt with 
my ſelf, to whom I ſhould addreſs 

the following Reporrs. The long 
Friendſhip, with which you, honour- 
ed the Author of them, and the 
Eſteem ſhewn by you. on, all Occa- 
ſions for the Profeſſion, might juſtly _ 
direct them to you as their Patron. 
But there remains a ſtill ſtronger 
Reaſon to be offered in Excuſe for 
the Trouble now given you; which 
is, that from a comprehenſive Know- 
ledge of the whole Extent of our 

Vor. III. A Laws, 


The DEDICATION. 


Laws, you ſeem to have ſelected ſuch 
Parts of them for the Object of your 
particular Attention, as are more im- 
mediately founded on the eternal 
Rules of Equity and Juſtice. 8 


In Conformity to theſe Rules, you 
will here ſind, Sir, the greateſt, Law- 
vers our Country has produced, lay- 
ing aſide all thoſe Diſtinctions and 
Refinements, that would, in their O- 
pinion, render the Science a Matter of 
(a) Memory, rather than of Reaſon and 
Judgment, and employing the Talents 
they poſſeſſed, in relieving Men made 
unhappy by unforeſeen Accidemts, 
and in detecting Frauds ſo contrived, 
as to be out of the Reach of the or- 
dinary Courts of Judicature. _ -- 


I cannot forbear obſerving, when 

| J conſider to whom I am applying 

1 | my ſelf, that all the Eminent Per- 
ſons whoſe Deciſions are here con- 
tained, were of the utmoſt Credit 
and Influence in that reſpectable Af- 
ſembly wherein you have fo wie 


(a) Seo the Lord Cowper's Argument, when he gave Judgment 
in the Cauſe of Newcomen verſ. Barkham, 2 Vern. 7a. aud the 
Lord Talbot's in that of Cook verſ. Arnbam, poft 286. 
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the Forrdariots 
GreatnteN/ arid 
ſelves to che 
by” happily (5Yt 
before ought | thc 


Liberties of the Subject. 5 * 2 00 1q 
It is the Remark of one of the 
greateſt Stateſmen and Patriots of all 
Antiquity, That (c) none of a Mans 
Illuſtrious . Actions, when in Office 
and Authority, are '16\. afpropritred 
to him, as the Laws which he has 
promoted tor the Benefit, of the Gom- 
munity.” As a Proof of this, he in- 
ſtances in many of his own Country- 
men, who, though highly diſtinguiſh- 
ed on' other Accounts, would, he 
thinks, have choſen chat cheir ge- 
neral 


m ac Libertatem Miſ- 


(5) Res lim diſſociabiles, 7 incig 
q; * de ror Nervd 


cuerunt. Tecit. in viid ar Agries 
& Trajano. 

(c) Ecquid eſt, quod tam propriè dici poſſit actum ejus, qui 
Togatus in Republica cum poteſtate imperioq; Verſatus fit, quam 
Lex? Quære acta Gracchi; Leges Semproniæ proferentur. Quare 
Syllæ; Corneliæ. Quid ? Cnei Pompeii tertius Conſulatus in qui- 
bus actis Conſtitit? Nempe in Legibus. A Cæſare ipſo fi quæ- 
reres, quidnam egiſſet in urbe, & in Toga? Leges multas reſpon- 
deret ſe & præclaras tuliſſe. Pbili pic * 


9 Character ſhould be 8 
from their Merits of this Kind. 
| What National Acknowledgments 
then, can ſufficiently reward the Ser- 
vices of him, who has ſo carefully 
watched over our Conſtitution, and 
been conſtantly engaged in promo- 
ting Laws. for its. pat and Im- 
provement! 


1 am, 


With the greateſt Reſpect, Sir, _ 


Tour moſt obedient humble Servant, 


We Peere Williams 
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FROM the APE Recoprion 

to the Two Volumes of Reports that 
I publiſhed ſome Timo ſth Ince, T bave 
been encouraged to let this Third ap- 
pear; the Originals of all ubich tbe 
Author left uritten in hir own' Hand; 
not without u Deſign, as fr 
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J. may bo! proper to priſe the 
Ji that in the following Sheets 
be will meet with ſeveral Caſes, prior 
in Point of Time, to ſome. that. are 
Vol. III. a printed 
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riot in the. former, Ve Hoh > : the 
Reaſon of which is, that the Author 
having, 85 ſome Accident or other, 


omitted to give the final Determina- 


tions of theſe Caſes, iti was not judged 
adviſeable to inſert them, imperfect as 
they then were: But the Regiſter's Books 
having been ſince ſearched, all Defetts 
of ' that. Kind: will: be ford hore Fug: 
plied. © 


dir Edward Coke, in the Preface to 
his firſt Inſtitute, rakes Notice of its 
having been a'peculiar Felicity attend- 
ing tbe judicious Writer on whoſe Book 
he. comments, that he war Cotemporary 
uith ſeveral Famous and Expert Sages, 
from whom that Work received great 
Furtherance. And, po ofſibly, when. we 
call to mind thoſe who were the Orna- 
ments of the Courts, both of Lau and 
E quity, during the Time of our Au- 
thor's Attendance, (with moſt of whom 
he was known to have had ſome Inti- 
macy;) the Reports now under Conſi- 
deration may not be thought lehnte F 
Mad like Advantages. 03 
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which conſiſts, 0 Caſer in Equity, & . 
have taten the Liberg to den N, +” 
that were adjudged in the Courts o, 4 
Common Law, Both f them on Subjetts | 
25 Im 1115 anra but eſpecially rhe latter; * 

ich, befides the Argument . | 
a the has is contained an authentic 
Report of a Reſolution delivered by that 
Excellent Perſon, who at preſent pre- 
ſides in the Higheſt Court of Judica: 
ture, and whoſe Abilities and Integrity 
have rendered us inſenſible at the i Le 
of his immediate Predeceſſor. — — 
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[ muſt not. conclude wi adds | adding 

a Word or two in Reſpect to the Caſes = | 
and Obſervations placed briefly, by way th: 
of Note, at the Bottom of the Page, 1 
and which, as they make that Part 1 
the Work wherein I have been chiefly 9 
concerned, may moſt ſtand in Need of Ws 
an Apology. All I ſball ſuy in their 
Behalf is, that they are, except a very xn 
few, which will be too eaſily diſtinguiſb- 

ed to their Di iſe ee of the ſame 
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or THE 


Na mes of the Caſes 


70 THE. 


THIRD VOLUME, 


Diſpoſed as in the Two former ; Fs 


Wherein alſo are diſtinguiſhed by Aſterisks | thoſe 

- Caſes that are for the moſt part taken from the Re- 
porters Manuſcript, and inſerted briefly, by way of 
Note, at the Boom of the A Faso e 


. . UE 2, | Afhurſt Gundi Po _ 

7 a aerger Hutchinſon. . 

| 2 I Attorney General v. Lach. IS 

DAMS v. Pierce. Pare ti IT | Attorney General v. Rigby: 145 

* NT”. and Croſs, | * ane Lamprey. 128 

222 | 

Allen v. Pendlebury. | 

RT * Wes 1,00 

Anneſley v. Aſhurſt, — 49 . 2 

Anonymous. Is 90, Tt, ®* 29% * a 8 cited, | 
314, 327% 379, * 329 as to the Caſes in which a Ne 


Arnham and Cook. % —_— | Exeat 8 77 og be gtant- 
Aſhton v. Aſhton, 384 ed. 313 
* Aſhton v. Curzaon. ' 244 | Baine and _ 113 


Vor. III. % 8 : 
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A TasB LE of the Names of the Caſer 


* Baldwyn v. e 
* Bank of England and Morrice. 


Brown & U v. Elton. 


202 
Brown and Piddock. 288 
Brunker (ex Parte). 312 
Buck v. Fawcett, 242 
Burron and Low, _ 262 

Burton v. Lloyd. 28 5 


C. 


* Cardy and Lloyd. 


313 
* Carlton v. Mortagh. 


315 
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Carliſle (Earl of) and Lechmere. 


211 
Carpenter and Spettigue. 361 
Carteret (Lord) v. Paſcall. 

Carter and Evans and Sharpe, 


* Caſeburn v. Engliſh. wy 


234 


1 5 


197 


Chambur y and Holder. 


Fon 2 56 
| * Chappel and Waſteneys. 


265 


402 | Chaplin v. Chaplin. 229, 245, 36 5 
* Banniſter and Baldwyn. 252 [ Charlton v. Low. 328 
Banks and Mills. 1 | Cheſter v. Cheſter, 50 
Barley & al' and Cruſe. 20 | * Chion (ex Parte). 187 
Barlow v. Bateman. 6g | Clavering v. Weſtley. 402 
* Barrington (Lord) v. Searle. 397 | Clerk and Oowper. I55 
Bateman and Barlow. © 65 | Cleveland {Dux de) af Oſmond. 
* Bell v. Commiſſary Hyde's BAY 129 
8 Cole u. Gibbons & al 290 
* Belſh v. Harvey. | 208 Cole and Gibbs. 255 
Bendiſh and Wroteſley. 235 | Cook v. Arnham. 283 
* Berkeley and Weſton. 244 | Caokſon and Duke of Somerſet. 
* Berny v. Pitt. 293 390 
Bettiſon v. Farringdon. 31 * Coopers Company and Wildey. 
Bewick v. Whitheld. - 807 - 128 
* Biddle v. Biddle. 318, 3194 * Colby and Pakeman. 314 
Blue v. Marſhall & Ux'. 381 | * 8 and Frankland and Lane. 
* Booth v. Booth. 36 | : —_— 394 
Bowyer and Newſame. 37 Cowper « v. Clerk. ; 1556 
* Bridgwater (Duke of) v. Sir Fran- | Cowper v. Scott & al. 119 
cis Edwards. 257 Cox Lad ) her Caſe. 339 
* Briſtol (Counteſs of) v. Hunger- Cox Er harles) his Creditors Caſe. 
ford, where ſee alſo an Obſerva- 341 
tion from the Regiſter's Book on | Craddock. and Lake. 158 
that Caſe, as reported by Mr. | * Cracker end FRompſpo, 315 
Vernon. 194 | Croft v. Pyke. 180 


* Croſs v. Adtenbrthe. 222 
Cruſe & al v. Barley and Banſon. 


20 
* Curwyn v, Milner. 292 
* Curzon and Aſhton. 244 


Da Coſta v. Da Coſta. 1 
* Darfton v. The Earl of Orford. 


* 
Davers (Sir Jermin) v. D'ewes. 12 
Davis v. Gibbs. 26 
* Day v. Savage. 17 
* De Golls v. Ward, 311 
Deſbouvrie and Puſey. 


1. D. 
© 140 


49883 
Dunn 


315 
; * Duncomb v, 2 


Eaſt- India Company _ Londen 


Aſſurance. AV) 326 
Eaſi-India Company and Wych, 399 | 
Eaſt v. Thornhury. 126 
* Edwards (Sir Francis) and The 
Duke of Bridgwater, 257 
Edwards aug Vick. 372 
Egerton ad Head. 280 
* Ekins and Green. 306 
Elton and Brown. 202 


* Engliſh and Caſeburn, 234 
Evelyn (Sir John) 40 — 


252 
Eyre's Caſe. 13 


1 4 . . 
211 1 


F. 


Farringdon & al' and Bettiſon. 363 


_ Fawcett and Buck. 


' Ferrers (Earl of) ond N hinge, 


4 Finch v. Earl of Winchelſes. - 
Fleetwood ang Gould. 251, 252 
#* Fletcher and Lowther, 46 
Flower and Tourton, 
Forteſcue Aland & al ond Sheldon, 


Foley and Jordan, 
Fowler V, F owler, « 

* Freeman v. Goodland. 
* Fullham v. Jones, 


3 —1 
Galton and Mallack. 


Gibbons and Cole & al. 
Gibbs v. Cole. 


369 


. 3 


452 

its 

+ Goodland pr" "ENT 411 

| Gaodchild and Jones. 39 

| | Goodwyn v. Liſter. 9387 
| Gardon u. Ryn s. 134 
*.. Gore and Weekes. 45.2 old 
Gould v. Fleetwood. 251,252 


* Grafton (Duke of) v. Sir Tho- 


mas Hanmer, 266 
* Green v, Eking, 306 
Green and Dunn. | 9 
# Grice v. Grio. 4509, 50 
| ao >: Pur). 103 
8 |: H. |; 
®, Hales v. Riſley. 210 
Hall v. Hardy. & $1: 18 
*. Hamond v. Jones. 315 
Hapkey and M 146 
8 1 and Ribe of Gin | 

26 

* Hanſley and Duncomb. 333 
Har 1 Hall. 187 
_ Harr v. Ingledew. - "08 
Harris v. Pollasd. 348 
* Harwood and The King, 118 


Harvey and Helſn. 


288 


Haſlewood v. Pope. 322 
Head v. Egetton. 280 
Heard & Ux v. Starafoed, 409 
2 Fender v. Roſe. 1324, 315 


8 Hetherington and Sidney. 146, 
— 

Herbert (Mr.) his Caſe. 1 10 

* Hickman and Ledſome. 114 
| Higden & al' v. Williamſon. 132 
| Hodſon v. Eari of Warrington. 35 
| Hodgſon and Studholme. 300 
Holder v. Chambury. 256 
| Holmeden and Lomax, 176 
| Hopkins (ex Parte). 152 
| Horlſey's Caſe. 23 


Hyde e his Wife and 
Bell. 


—— 
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1 r mn . 


8 ( Orlando) v. Sir Wil- 
liam Humphreys. Page 349 
Humphreys (Sir William) v. rag 


lando Humphreys. 395 
* Huntingdon.(Earl of) v. Counte 
of Huntingdon,  _ 310 


Hutchinſon and-Atkinſon; 258 


3944 


38 
J | 
* Jenner v. Tracey, © - 288 
Ingledew and Harris. 91 
* Johnſon v. Medlicott. 130 
Jonnſon v. Ogilby & al. 277 
* Jones and Full 222 
Jones v. Goodchild, 3 
* Jones and Hamond. 31 
Jones v. Earl of Strafford & : 79 
Jones v. Thomas. 243 
Jordan v. Foley. 412 | 
* Ivy v. Ivy, 63 
85 
Kerridge and Martin. | 240 
* Kidby and Luther. 170 
* King (Sir Peter) his Account of 
Abjuration. 38, 39 
* Kingſmill (ex Parte) 111 
King v. King and Ennis. 358 
King v. Withers. 414 
Knight v, Knight. | 331 
1 
Lake v. Craddock & al“ ' 158 
* Lamprey and Atwood. 128 
* Lane v. Cotton and Frankland. 
Law v. Law. 391 


— 3 


Lechmere v. Earl of Carliſle, Page 


211 
8 bedkine v. Hamam 114 
Leigh and The Attorney — 

14 
Lewen and Sellon. „ 
Lewin v. Lewin. I 5 
Lilly v. Oſborn. 29 
Liſter and Goodwyn, 387 
Lomax v. Holmeden. 176 


London Aſſurance Company v. Eaſt- 


India Company. 3326 
* Lloyd v. Lord Say and Seal. 170 
* Lloyd v. Burton, 285 
* Lloyd v. Cardy. 313 
Lloyd & al v. Spillet. 344 
Low v. Burron. 262 
Low and Charlton. 928 © 
Lowther v. Fletcher, 46 
* Luther v. Kidby. | 170 
Luxton v. Stephens, & - + fig 
* Lyne v. Willis. 352 

M. 

Mallack v. Galton. 352 
| Marſhall & Ux' and Blue. 381 
Martin v. Kerridge. 240 
Marwood v. Turner. 163 
Meal and Wych. 310 
* Medlicott and Johnſon, 130 
Mills v. Banks. 1 
Miller v. Miller & al. 356 
* Milner and Curwyn. 292 
* Molineux v. Powell. 268 
* Montagu — of) and Raw- 
linſon. 264 

* Morrice v. The Bank of England. 
3 

Morrice v. Hankey. 146 
* Mortagh and Carlton. 315 
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Naiſh and Tourville. Page 307 
Newſome v. Bowyer. 37. 


Nightingale & al v. Com” Ferrers. 
206 


North v. Comit & Comitiſf de 


Straffor. 


* Norton v. Norton. 


148 
317 


l * 


* Nutton bn & de Chair. | | 


237 
O. | 


by and Johnſon. -- 277 

* Onſlow (Mr.) his Caſe. 

* Orford (Earl of) and Daus 
OI 

Oſborn aud Lilly. Zo 

"Oſmond v. Fitzroy & Ducem de 

Cleveland. | * 


P. 


* Packer v. Wyndham. 
* Pakeman v. Colby, 
* Parker v. Turner. 


Paſchall and Lord Carteret. 197 
* Peach and Weekes. 230 
* Pendlebury and Allen. 142 
Pendrel v. Pendrel, 276 
Pett and Robinſon, 249 
Piddock v. Brown. 288 


Pierce and Adams, 11 
* Pitt and Berney. _ 293 
Pope and Haſlewood. 322 
otter v. Hall, 76, 392 
* Powell v. Glover. 252 
* Powell and Molineux. 208 
* Powes (Lady) her Cale. 273 
Puſey v. Deſbouvrie, 315 
Pyke and Croſt. 180 
Vo I. III. 


| 


| ande e v. Wymondlel. 


A TABLE of the Names of the Cafes. 


i R. 

Raines and Gordon. Page 134 
* Rawlinſon v. Dochen e of Mon- 

tagu. 264 
Rex v. Bigg. 419 
Rex v. Burridge. 439 
* Rex v. Harwood, 118 
* Rex v. Raines. 337 
* Rex v. Smith, I 54. 


| Rigby and The A General. 


14 
Riſley and Hale. — 
Robinſon v. Pett. 249 
Robinſon & al' v. Tonge. 398 
| Rogers v. Rogers. 193 
* Roſe and Hender. 124, 317 
* Roſwell's Caſe. | 268 
Rowlandſon (ex Parte). 405 

8. 

| * Savage and Day. J 
* Say and Seal (Lord) and Lloyd. 
| | 170 

Scott and Cowper. 494 | 

| * Searle and Lord Barrington, 397 
Sellon v. Lewen, 239 
Sharpe v. Carter and Evans. 375 
Sharpe and Taylor. 371 
Sheldon v. Mr. J. Forteſęue Aland. 

10 
* Shepherd v. Shepherd. * 0 
Shirley v. Comit' Ferrers. 77 


+ Sidney v. Hetherington. 146,” 147 
Sidney v. Sidney. "B09 


Slanning v. Style. ; 34 
Smith v. Turner. 413 


| Somerſet (Duke of) v. 3 


143 


| e 


Spenſer 


. — 


A TABLE of the 


Spenſer and Wilſon. Page 172 \ 
Spettigue v. Carpenter. 361 
Stonehouſe v. Evelyn. 252 
Storke v. Storke. 51 


Strafford (Earl of) and Jones. 79 
Strafford (Earl and Counteſs of) and 
North. + A 48 


Studholme v. Hodgſon, 300 
Style and Slanning. 334 
T. <0 


Opinion as to the limiting over a 


ERR 


* 14. Line 23. inſtead of Prececedents read Precedents. P. 48. 1. 13. inſtead of en * 
no. P. 318, in the Marginal Contents, inſtead of the Heir 


I. 12. in the Notes, inſtead of take by Deſcent, 


the Note, inſtead of King, r. The King. P. 32 
| the Caſe immediately following, I, ee the Caſe of Knight v. Kneht, pofi 333. 


es 3 — 8 [BEE] 
Names of the: Gaſes. 
Remainder in an Eſtate for Lives, 


and the Heirs of his Bady. Page 


Weſtley and Clavering. Ps 402 
* Weſton v. Berkeley. 244. 
* Wheeler v. Walrond, where ſee 


the Record. | 63 
Whitfield and Bewick. 267 
* Wildey v. The Coopers Company. 


Tanner v. Wiſe. 295 os 
Taylor v. Sharpe. 371 15 "Ag 
Thompſon's Caſe. 195 wikeg v. Baine. 113 
* Thompſon v. Crocker. 315 Willis and Lyne. 352 
Thornbury and Eaſt. 126 \ — ons _ 4 
* Thurſt de Chair v. Nutton. | Wien u. open... i 
Ramone gens e, 237 | *. Winchelſea (Earl of) and Finch. 
Tonge & al' and Robinſon, , 398 8 399, 400 
Tourton v. Flower. 36g | * Winter v. D Evreux. 189 
Tourville v. Naiſh. | 3o7 | Wiſe and Tanner. 293 
Turner and Marwood. 163 | Withers and King. 4114 
* Turner and Parker. 10 | Witter v. Witter. 99 
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r. fake otherwiſe than by Deſcent, P. 118. in 
5. in the Note at the Bottom, inſtead of ſas 
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after a Grant made thereof to one 
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* Weekes v. Gore, 184 
* Weekes v. Peach. 230 
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atv; ' | duc I. 
\ With ur verſus Banks. 133 2 Roe 
1 e of Mr. Taue Wich Mes, bal. 7 
- wana in 1680, Mr. Lunerell a em 
made” a Settlement of his Eftate ; and Mr. is, to mie 
Tregonwell, the Father of the {hid Porno by 
nc a Settlement of bis Eſtate ; and in the The- Rene, Tike 3 
gonwell Settlement there was a Term aiſed out ont. of the deb making | 3 
Tregonwell Eſtate (being the Matior of Mes, Abbas in Thee ach - 6h 
Dorſetſbire) ſubſequent to ſeveral Eſtates ſince deter- enk 5 
mined, to the Uſe of Truſtees for 200 Vers, Remain- wat 2 
der to the Uſe of the firſt, Vs. Son of che Marriage in holds on | 
2. R Rien NK ines ; t 
. | a 1 5 . 1 un 5 70 2 6. 4 . 
Da Marriage, me ou s 
ra ot SSCs eee, 4 
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: The Truſt of the 200 ' Yeats Term was, to raiſe + Tr Re ge 
10,000 L for the younger Children, Sons and Daughters e 
of the Marriage, by Rents, Iſſues and Profits, or A 
making Leaſes for one, two or three Lives, or for any 3 
Number of Years determinable on one, two or three 7 
Lives, reſerring the ancient Rent; or by granting F 
VoI. III. eee B n t be Los” 0 22 3 | | 
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De Term. S. Trinitatis, 1724. 


holds on Fines; the Money to be paid to the Daughter: 
at their Age of Eighteen or Marriage, and to the Sons at 
Twenty-one, or as ſoon after as the ſame could be 
raiſed out of the Premiſſes, as aforeſaid. There were 
Iſſue by the Marriage one Son and two Daughters; the 
Son died when about twenty Yeats of Age; the two 
Daughters infetrhartied, the eldeſt with Sir George Rook, 
the youngeſt with Mr. Harvey, and he ſoon after dying, 
ſhe married Mr. Afb. f 


In 1706 the Lord decreed this 10,000 J. to 
be raiſed by Sale of the Truſt Term, and to carry In- 
tereſt only from the Time of the Decree. Mrs. Lur- 
terell ſurviving Mr. Lutterell, married Sir Jacob Banks, 
by whom ſhe had Iſſue two Sons, and died; and Sir 

acob Banks and the two Infant Sons were Parties to the 

Decree. Aſter the ae of which Decree, Sir George 
| Rook and his Lady being dead, and having leſt an In- 
fant Son, and Executors in Truſt, the Executors lent 
5000 J. to Mr. 4% on a Mortgage of this Tritt Tertn 
for 200 Years, which Mortgage was app̃royed of by a 
Maſter, and the Money placed out in Purſuance of a 
Decree that had been made in another Cauſe touching 
an Account of the Eftate of Sir George Rook. 


And now the Cauſe was reheard [A] before the Lord 
Macclesfield; when it was inſiſted in of the De- 
cree, that the ſame being made by the Lord Cowper in 
1506, (eighteen Years fince) and 15 many Things done 
in the mean Time; as the Lending of an Infant's Mo- 
ney, put out by a Decree of this Court with the Ap- 
probation of the Maſter, and lent by Executors in Con- 
fidence of ſuch Dectee, and as it were, by the Hands 
of the Court: It would be very hard to reverſe ſuch a 

3 Decree; 
IA] Note; The Decrte of the Lord Mattlesfield in the Caſe of Foy 
verſus Gilbert, and which was affitrned in the Houſe of Lords, (vide Vol. 
2. 13.) occaligned this Rebearing. | 
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— b. this 5. whe as Diffrence ro bs 

ſound betwixt this and the Caſe of Iuy verſus Gilbert, 
that Difference, n 
allowed, and the Decree to ſtand. And it was much 
inſiſted, that in the principal Caſe there was a molt. 
e by the Deed 
to be raiſed and paid at „Dun n 
(ar the Portions for the hters at their A 
of Eighteen or Marriage ; and though the ro 
quent Words were, or at as the 2 


a be raiſed ou of the Promiſes, re gen et thi 
muſt be ſtill underſtood to mean in ſuch Time as might 
beſt anſwer thgylnceoe of © Portion, ie n e the 
Daughters might have their Money in a reaſonable Time 
to advance them, which could not be done by the. © 
yearly Profits; theſe being ſo ſmall, as not to be ſuffi- 
cient to pay the Money in twenty Years, and would 
rather be an ane than a Portis 3 


Beſides, the Setthiment in che "uſe ef l verkin 
Gilbert was made in 16513 when the Word Profits was 
not taken in a Senſe ſo large, us to extend to Profits 
ariſing by Sale: But according to the natural and ob- 
vious Import of the Word, ing the annual Pro- 
fics or Rent of the Land. EN 
one (a) of the Reaſons for the Deere in that Caſe, 


Neither in the Caſe of Tvy verſus Gilbere was there 
any Money put out with the ion of the Court, 
which was to be endangered by the Determination then 
made; moreover, that was allowed on all Hands to 

have hoon an hard Caſe, and for that Reaſon not to be 
extended: That the EN e Money on an Eſtate de- 
creed to be mortg was not to be diſcoun-· 
tenanced; TY — it might be objected, that the 
Words of the Truſt of this 200 Tem Term being, to 


mie 


GO Val. 2 A Ws 
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raiſe the Money by Rents and Profits, or by leaſing 
for three Lives at the old Rent, or by the granting of 
Copyhold on Fines; though it might be objected, that 
the Word Profits cannot here be extended to a Mort- 
gage, becauſe the Leaſing is confined to three Lives, 
and at the old Rent; yet that would be no Conſe» 
quence, becauſe in Conveyancing it is common to make 
Uſe of many unneceſſary Words; for Inſtance, to 
ſay, that the Portion ſhall be raiſed by Rents and Pro- 
fits, or by Leaſing, Mortgaging or Selling; and yet the 
Word Selling implies all the reſt. That in the Caſes of 
Butler verſus Duncomb (b), Corbet verſus Maidwell (c), and 
Reresby verſus Newland (d), the Father or Mother of 
the Daughter were living, who, it was to be preſu- 
med, would take Care of their own Child; and in 
thoſe Caſes the Mortgage or Sale deſired for the Raiſing , 
of the Portions was a Mortgage or Sale of a Reverfion. 
That if in Anſwer to the Length of Time ſince the 
Decree it ſhould be alledged, that the fad Decree was 
againſt an Infant, to whom no Laches can be imputed, 
and who, as ſoon as of Age, applied to be relieved againſt 
it; to this it might be replied, that as the Heir of the 
Lady Banks was an Infant, ſo was alſo: the Son of Sir 
George Rook, whole Money was lent under the Decree 
of the Court, and with the Approbation of the Maſter, 
upon this very Term, which my Lord Cowper had de- 
creed to be ſold as aforeſaid ; and it is obſervable, that 
whenever an Eſtate is decreed to be mortgaged or ſold 
for the Raiſing of Money, Infants concerned therein 
have not a Day given them, after their Attaining their 
Age, to ſhew Cauſe, neither is their Infancy regarded. 


Laſtly, With Regard to the Rehearing of this Cauſe, 
the ſame was ſaid to be a Matter not of Right, but 
merely diſcretionary : The Court might either grant a 


Rehearing, 
(b) Vol. 1. 448. Salk. 159. (e) 2 Vern. 640, 655. 
(d) Vol. 2. 93. * 1 * 


N 
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Rehearing wind, and on this Rehearing 
; open the Decree, or deny Io to do. And the Di 


— 


fits, the former extending to 
Fo Wh ie! it 1 51. | 


On the other Sde it 3 cher ch a 
Caſe was not to be diſtinguiſhed from that of 2 
Gilbert; that the 10,000 J. was to be raiſed by Rents, 
Iſſues and Profits; or by Lealing for three Lives, or 
ninety-· nine Years determinabla on three Lives at the 
old Rent; or by granting Copyholds on Fines; ſo that, 
cou it ſhould, be admitted that the Word Profits, if 


eft general and at large, would extend to any Profits, 
as well thoſe ariſing — Sale or Mortgage, as ſuch as 


ſhould be p 5 nay — yet in the preſent Caſe 
there were Terms. of Explanation, which e it 
to ſignify only amual — or elſe, why was the 
Power of Lealing, or granting Copyholds, added ? Nay, 
even in the Way of Leafing, the Party was obliged to 
reſerve the ancient Rents ; and could he that was diſ- 
abled to leaſe for leſs than the ancient Rent, be ima» 
gined to be intruſted with a Power to ſell? Thac-fup- 
poling the Truſt were to raiſe the Money, by: —— 
Iſſues and Profits, or by ſelling a Moiety of the Lands 
during the Term, could it be thought that, by Virtue 
of the Word Profits, the Truſtees might ſel one Half, 
and alſo by their expreſs Power to ll, diſpoſe of the 
other Half; which yet, by the Conſtruction contended 
for, they might do, bur that Was would be —_— | 
to the higheſt Degree. . 
. [ 


As to what had been objeed, chat the Das 
the Caſe now rebeard was made eighteen Years ſince, 
and that Money had been lent on the Term decreed to 
be ſold; no Precedent could be ſhewn, where Matters 


Vor. III. C, blappening 


uſually taken at erp Song ry Shi em Na 


De Term. 5. Trivitatir, 1924. 


— s 


happenin . wg oped et 
to the Strength or Reaſon thereof; neither could Ar- 
guments of alter the Cafe, which muſt be 
governed by the expreſs Words | uf plain Intention of 
the Truſt; though, ' corifidering the great Portions by 
which the Daughters of Mrs. Linterell 1 Lady Banks) 
were provided for by her former Huſband, 2 alſo 
what a Charge this 10, ooo J. in Queſtion, together with 
the Intereſt thereof, would bring on the 2 and 

on the Son and Heir of the Lady Banks, it was moſt 
reaſonable that her Eſtate ſhould be en Bur- 
chen as much as poſſible. 


| | That if the Money had been to be raiſed by lg 
or granting Copy holds, and not otherwiſe, there would 
be little Queſtion, but that the Truſtees, in ſuch Caſe, 
could not ſell or mortgage; now here theſe Words 
were plainly implied, theſe Affirmatives manifeſtly in- 
ferred 'a Negative; and this was the Reaſon (e) of the 
Decree in the Caſe of Butler verſus Duncomb. 80 in 
Affirmative our Law Books it is the general Doctrine, chat athr- 


ply a Nega- ative Statutes imply a Negative [BJ 
tive. 


Further: Where the Words and Intent of a Settle: 
ment are plain, it is improper to argue from the Incon- 
veniencies ariſing from ſuch Settlement ; for the ſame 
Settlement which ordered the Payment of the Portions 
at Eighteen, or. as ſoon after as the ſame could be 
_ by the Means aforeſaid, might have ordered the 

Payment thereof at the Daughters Age of forty Years ; 
the ſame Settlement which ſecured to the Daughters in 

the principal Caſe a Portion of 10,000 [ mig he have 

given them but one thouſand Pounds; in which Cale, 
had they 4 never ſo much, ny could not 


have 


(e) Vol. 1. 452, 


[B] Sce a remarkable Inſtance of this cited by the Reporter 1 in bs Ar- 
_— in the Caſe of The * verſus Burridge, poſt, 
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beanie Wy I ra 3+ mighe have | 
—— the Children of tbe Marriag _ 
2s were otherwiſe — . be un- 


provided for at the Derbe the, Father and Mocher, as 


in the Cafe of Corbet and Maidwel! ;- that the Caſe of 


Sir Willotagbby Hickman 2 v. Sir Stephen Anderſon, was 
allowed to have been an hard Cale upon the Daughter; 
but there the Court ſaid, they conld mo more ee 
her than they eundd thay eras; RANA: x. 

Lend Chanedllr : Tha principal; Caſe in free Things 
differs from tha of ly and Gilbart, but not materially, 


was. It is very obſervable, chat here in the Settlement 
of the Ty 


Term is not ſaid to be for Portions for Daughe 
ters, but only the Sum of 10,000 1. It. is only the 
Term in Mx. Luzterelf's Settlement that is for 
Portions —— —— the Portions and 
Maintenance are: ; ſo that in the Caſe in 
Queſtion, none of the drawn from the 
Neceſſity of raiſing D Portions, within. a rea- 
ſonable Time are * 


e 


| I 


Reſolution in the Caſe of Butler v. Duncombe, that all 
Truſts of Terms 
ney, 1 
be raiſed 1 the! 


— Clauſe ſhewy, that t 


annual- Profits only, elſe ſuch ſubſequent Clauſe for 


| ming 
7 Trin. 1710. Vide 2 Vern. 6556. 


C] See his Lordhip's Opioion to this Purpoſe, ac 
E 5 Vol. 2. , . 


and in many Mſpects is not ſo hard 'a Caſe as that 


e, the one to be, Weng 


* 


ey — Eſtate, the Truſt of the 200 Tears 


direcling the Methods of raiſing Me- 
imply a Negative, (via.) 1 . 


. "Md. 
. 
— 
— * 
1 9 
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raiſing the Money by Leaſing, or granting Copyholds 
would be abſurd. The natural Meaning of the Word 
Profits is confined to ſuch as are annual, though in this 
Court on particular Occaſions, and to ſerve particular 
Purpoſes, the Senſe thereof has been- extended, 'unleſs 
where {ſubſequent Words were thought to abridge it; 
but {till any one not a Lawyer would underſtand it in 

the reſtrained Senſe. In the principal Caſe it is a 
Stretch to conſtrue it otherwiſe, by reaſon of the ſub- 
ſequent Clauſe of leafing for three Lives at Rack Rents, 
and of granting Copyholds. It might be as well in- 
ſiſted, that the Truſtees might make a Leaſe for four 
Lives, or for Years, determinable upon the Death of 
four Lives; or that they might make a Leaſe for 
Years, reſerving-leſs than the old Rent, as to ſay; that 
under this Truſt they might make a Mortgage or Sale 
of the Term. And the Caſe has been rightly put, that 
ſuppoſing the Truſt were to raiſe the Money by Rents, 
iſſues or Profits, or by Sale of a Moiety of the Pre» 
miſſes, there could be no Queſtion but that the Word - 
Profits would not warrant the Truſtees to ſell the 

other Moiety. 24 2 1-90 IIb 


teins  Gothac] ſhould not have made this Decree, but the 
the Court ſame having been made, and this being a Rehearing, as 
uo t pant it is in the Diſcretion [D] of the Court whether they 
a Rehearing, will grant a Rehearing, it is equally ſo whether they 
The Court Will do any Thing thereon. Moreover, when. an In- 


will not fant's Money has been lent under a Decree and by the 


fculty ſet as Approbation of a Maſter; for the Court to make an- 
fide a Secu- Other Decree ſetting aſide this Security, would be to 


rity made 


under a De- make the Court fight againſt itſelf and act inconſiſtent- 


cree, and ap- 


ved of by 1) 3 all which renders it more proper to apply to a 
the Maſter. D | luperior 


I i In the Caſe of Mr. On/fow, the preſent Speaker of the Houſe of - 
Commons, the Court, on the Circumftances of the Caſe, and the Decree 
not being inrolled, refuſed to diſcharge an Order for a Rehearing, though 

at the Diſtance of about 24 Years. By Lord King, the laſt Seal after 

Hilary Term 1732, 5 ye he 
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0 r 
Aid againſt a Purchaſor or Mortgag ce without Notice, 
this is a er Caſe; reg bers 2 | 
the Settlement, here is alſo Notice that the Court has 
— _— — and 
the Truſts declared impower the 
— clay eee 
Daughter of Mrs. Lucterell ; anda ee falls 
W N eee 
Sale. eee 


-Whiersbore,: K Defendant - Banks; the Held: at 8 
Law of Mrs. Lutzerell, (afterwards Lady Banks) would 
have the Opinion of this Court in the Caſe, and is for 
ſetting aſide theſe Securities on which the Money of 
Sir _—_ Rooke, now belonging to his Infant Son, is 
aced; it ſeems neceſſary for him to bring an original 
Bill. However, I will reſerve for Mr. Banks 
to apply to the Court, that ſo he may have Time to 
advile with his Counſel what Method it may be proper 


for him to purſue in this Cale, wraps be , . _y 
AT ATTY one. 18 4 | 


Truſtees to ſell the Premiſſes 
the 


ry 
* 8 
i 

| 4 q G 


e 
9 from . Hed gh 


Dunn verſus Green 


Copy 9 85 in [Tail 
Lord of the Manor, eos Op- 
ſimple to him and his Heirs, and died indebted b Y Fal, * 

Bond wherein the Heirs were bound; and on a Bil Lord grants 
brought by the Bond Creditor for Satisfaction out of e de Col. 
the Aſſets left by the Obligor, the Queſtion was, 10g Ho 
whether the premiſſes were Aﬀets by Deſcent, and Copy Copybold _ 
liable to the Bond? _ , 


[EI It appears from the Regifter's Book, that on = 11t th. of June 


1725, waar arg. bor nd ae ode cp, — 
amicably ended che Matter. = b 


"cx 
a. 


* 
- 
= 
* 


# 
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R 
8 
The 


60 Freehold and Fee - 4. is a Co- 8. 0 


e afer Time taken to cone 1 


of ir, thus. de * Wenn 


Unleſs i it bw 
Manor allows ee then this is a Fee conditional, 
and plainly merged by the Grant of the Freehold in 
Fee: But ſuppoſing the Cuſtom of the Manor does | 
warrant Intails, yet the Copyhold is exti ;z be» 
cauſe in the Eye of the Law, that is but an Eftate at 
Will, and muſt be merged by the Grant of the Free- 
hold. The Premiſſes by ſuch Grant are ſevered from 
the Manor, conſequently the Cuſtom of the Manor 
cannot corroborate the legal Eftate at Will. The Co- 


pyholder cannot hold of himſelf, and the Copybold, 
though intailed, is ſwallowed up in the 


of the Freehold; and as the Tenant, after ſuch Time 
as he took the Grant, did not himſelf continue a Co- 
pyholder, ſo his 8on, on the Deſcent of the Freehold, 
1s likewiſe no Copybolder, which may be ſaid from 
Son. to Son ad infinitum. Moreover, if the Intail of the 
Copyhold be not extinguiſhed, it will be a Perpetuity, 
ſince the 6nly proper way of barring the Intail of a 
Copybold, is by Recovery in the Lord's Court; but 
after ſuch Severance as in the preſent Caſe, no Reco- 
very can be ſuffered in the Lord's Court. 2. 


or in 
himſelf and 


his Heirs by the Bond (the Satisfaction whereof was ſought - this 


a Bond, and 


—_— ſome Lands of which be is ſeiſed i in Fee for more Jon the Value; his Heir has 
ng ö 4 00 held not to be Allets. 4 


One binds | a unt! in this Caſe was, that the 


[EF] See Chan. 1 174, 174. 1 1 2 393, 458 Miner 
where the Lord Ch erys delivered the like Opinion in the like 
Caſe. Auære autem, If 7 922 a Copyholder in Tail, Remainder to B. 

in Fee, and A. takes a Grant of the Freehold from the Lord to him and 


his Heirs, and dies without Iſſue; is not B. in whom there was once 


ame? Remainder in Thy of che Copyhold 8 intitled to the 


Suit) 


ond ane tas * ; 


er Eſtate 
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S 
Lands of which be was ſeiſed in Fer, 


F A 


— and by his Will gave to the Value of about 
2000 L piece to his two Daughters, and deviſed ſe- 


6 


T, tor - "eu EH 
Brother the Plaintiff Executor. | 


r 


. 6 $75 Terk ab 
The Aid Danghter married cho Bale 

Pierce, who before iage ſettled a Ground Rent of 
99 L per Am. on his intended Wife and her Iſſue. in 


ſtrict Settlement, and allo os 8 . 
Waey Portion. 770 FW 


We 


—_ 
CI 
. E 


A nag. 


and before the Marriage the Executor, with the Con- 


e * 


* 


veral Leaſchold Eſtates to his Son, and if his Son ſhould = 
2 Age, then the Premiſſes deviſed to his Son, 
to his Daughters. 5 


OY 
* 
- — 
* - 
* — 
* 
— „ 
„ 


* 
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of the Portion to Truſtees for her ſeparate Uſe and to 
mein U . | 


Both the Daugbters and alſo ha Son were lakes; 
and the Son having by Aſſent of the Executor entered 
on. the Leaſehold Premiſſes, died during his Infancy, 
whereby a conſiderable Perſonal Eſtate. (to the Amount 
of about. 40001.) came to the two Daughters. "FT 


he Plaintiff the Executor in Truſt broug "Up this 
Bill to paſs his 6wn Accounts; and that the two Huſ- 
bands, in Conſideration of the Increaſg of their Wives 
Portions, might make additional SettleMents ; eſpecially - 
the Citizen, who out of his own Eſtate had made no 
Settlement before. 5 6 55 


Lord Chancellor: The Executor is here Plaintiff, and 
not the Husbands; if the latter had aſked any Aid in 
Equity, the Court would have refuſed: granting it but 
on ſuch Terms as ſhould appear reaſonable. LET 


Where a But the Executor having allented to the his of 
Term for the Leaſehold Eſtates to the Son, this is an Aſſent 


Years is de- 


viſed to 4. likewiſe to the Deviſe (g) over to the Daughters, who. 
forme? d have thereby gain d a legal Intereſt-in ſuch Leaſehold 


mai 


Z. and de Eſtates, which I cannot take from them, nor deveſt them 


Kats do th. of what is already veſted in them by 2 of Law. 


Deviſe to A, | 
this is a good Aſſent to the Deviſe over. — 


: : 
'S 


el Money 23 Indeed, With Reg ard to ſuch part of the Eſtate as 


Infan conſiſts in Money, the Executor being but a Truſtee 
Daughter thereof for the Wives, the Court can chuſe whether 


ho 

8 they will let the Huſbands have the Money without ma- 
Court 

refuſe helping he Huſband to . ren ſuitable We 


80 See the Office of Executors Od Edition, p. 234. * 
. Roe ing 
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Aa — als upon their Whites g but che ww 
endant — Settlement be- 
fore Marriage, an a Perſon eminent in bis Pro- 
feſſion as a Clergyman, and poſſeſſed of great Prefers . 
ments in the n e ee r N 
e TIEN e e 08 8 

ner th r «Bf Wwe | 2 | 
"Alſo as to the ber ien 5 he lng 4 Linens The" if the 

Draper in Corabill, a Man of great Deali and in à fmall, and 

thriving Way; the Proviſion which his Wife will be in- n= the Huſband 

titled to by dhe Cuſtom of London is a good Proviſion; of Labs, 4 
and the Money coming to the Huſbands, excluſive. of i Cutom | — 
the Leaſebold Eſtates already veſted in them by the « fuiubl i 
Executor's having aſſented to the Legacy; being but in- ä 

conſiderable, it is not worth while to ſettle chat. There- 

fore let the Executor account with the Huſbands, and 

have his n to K. Den * all —_— 

wy" e 4 06 eee e 


| : 7 # * ® ” | . : 4 
L | E Ju. 4 i I, SIE i 
2, CISw 17> 4+; * +1 15 7 4 1 


| e Caſe. —.— TY doe 4- 

+ 5 : ite ct » Lord Chan- 
* enge Aces — was laid- Fei on cus 5146s 

ties, and agreed to be inveſted in Land, and ſettled Money ic „, 

on the Huſband for Life, Remainder to the Wife for inveſted in a 


Life, Remainder to the firſt, Nc. Son of the Marriage e xl 


in Tail Male, Remainder to the right Heirs of the fled on 4. in 
Huſband, The Huſband and Wife died, leaving only N 


one Son, who being come of Age petitioned the Lord 4. 2 
Chancellor, that in Regard if the Lands were purchaſed, { 4 Tray 
he would, as the only Iſſue, be intitled to 2 purcha- nn er 
ſed Prcanifies: in Tail, Remainder to himſelf in Fee 28 Fine N 


Heir to his Father; and ſince a Fine onl would ena - N * 


ble him to diſpoſe of the Premiſſes, which Fine m ght tled; yet the 
be levied as well in Vacation as in Term: For — Court will 


not order the 


Reaſons the Petitioner applied for an Order, that the Money to be 


paid to A. 4 


fortiori they would not, if there were cither Wife or Iſſue; but ſee ne on the other Side. 
vor. III E Vene, 


14 


initatis, 17/26. 
we — 


* <>. ö — tet — — 
ͤ— ae. a”; — — 


wk De Term. J. Fr 


| the like Regard for the Iſſus in Tail, as for the Re- 


Chance from the Remainder Man. 
Lord Chancellor : I cannot ſee wh 1 ſhould not have 


mainder Man; it is poſlible the Son (the Petitioner) in 
this Caſe, before he can light on a Purchaſe, and ſettle it, 
may die, leaving Iſſue; and this is a Chance of which 
] would not deprive ſuch Iſſue. Alſo here may be a 
Wife whom I may hinder of her Dower. And though 
Mr. Solicitor General Talbot preſſed this Matter with 
ſome Earneſtneſs, for the Petitioner, the Lord Chancel- 
lor declared he could not do it, until he ſhould be 
better ſatisfied from Prececedents G'. 


Y Vol. 1. 471. 


G] Afterwards, in the Cafe of Mr. Onfloro (cited in that of Mills 
verſus Banks ant? 8.) the Lord Xing declared his Perſeverance in Opinion 


as to this Point, obſerving, that the Levying of a Fine is a Thing of 


Time, there being ſeveral Offices to paſs; and the Writ of Covenant 
is to be under the Great Seal. All which Impediments nat being to be 
removed in an Inſtant, the Tenant in Tail may by them be prevented 
from perfecting a Fine, though never ſo much intended by him. But 
yet after all, the preſent Practice conforms to the Lord Parker's Opi- 
nion: Nay, if a Feme Covert is intereſted in the Money articled to be 
laid out in Land and ſettled, her Coming into Court, and canſenting, 
will be ſufficient to diſpoſe of fuch her Intereſt. As to the Objection 
made by the Lord King in the principal Cafe, that by this Means a 
Wife might be hindered of her — N the Party applying for the 
Money were married, it would, without Doubt, be expected that his 
Wife ſhould appear in Court, and give her Conſent thereto. 
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Dame Suſannah As e W 
Lunatic, Widows of "Nr K* 
William Lewin deceaſed,\* 
by ber Committee, J. 


George Leuin, Eſq, 7 


| Delrodane, 


IR William Lewin, a nd of al left 4 AF 
Wife {a Lupatick] and no Iſſue, and left his Cou- of Ld — 


Settlement of Part of his Perſonal Eſtate 

tended Wife, this bars her of l Wi 
at the Hearing, the late Lords Commiſſioners ſent it to ff 
the Lord Mayor and Aldermen to certify what the = 
Cuſtom of Londow was in this Caſe. On the | 29th mentioning 
of March, 1726, the Court of Lord Mayor and Alder- * twin 
men having beard Counſel on both Sides, certified, that © 
they did not find chere was any: Guben of G ad . 
City, by which a Tenn who before her — . 5 

: with 


1 N Term. 7 Ihe rebels, 1727. 


* 
ASC — 
* La — — WY 


with a ne er accepts upon 
her of Part of her Huſband's Perſonal Eſtate, to take 
Effect after her Huſband's Death in Caſe ſhe ſhall ſur- 
vive him, (without takitg Notice of the Cuſtom of 
London) is or. is not barred of a cuſtomary Part of his 
Perſonal Eftatey and therefore they Coed hedges 
* the Determination of the Court. 


The Queſtion nt to the Court LW "ii * 
termined being thus returned to the Court of Chancery, 
the Lord Chancellor King ordered the Return to be 
quaſhed for Uncertainty ; and that the Lord Mayor and 
Aldermen ſhould certify a dreck Anſwer to the Queſtion, 
Affirmative or Negative. On the 1 1th of April laſt the 
Court of Lord Mayor and Aldermen certified, that 
having inſpected ſome further Precedents, which they 
were not apprized of before, they did find, that if a 
Woman before her Marriage with a Freeman of London 
accepts of a Settlement upon her, to take Effect after 
her Huſband's in Caſe ſhe ſurvives him, of Part 
of his Perſonal Eftate, (without taking Notice of the 
_ Cuſtom of London) the is thereby barred ag her cuſto - 
mary Part of h Perſonal Eſtate. 


of u dme 


And now it was bjecded, that this Return ought not 
It is ſuffici- to be received, becauſe not ſigned by the Recorder; and 


Cuttom of that it was reaſonable, where Properties of ſo great 
conife yy Value, as thoſe which the Citizens of London poſleſs, 


the — are to be determined, that the Returns thould be with 
at E 


oe = the moſt preciſe md ext Certainty. Now one might 


be prevailed on to ſay by Parol, what the ſame. Perton 
would not yenture.to give under his Hand. Os 


To which i it Was e that in the Ne 833 
Raſtal 143. and in Cro. Car. 36 1. -The King verſus Bag- 
foaw, both which are Certificates of the Mayor, and 

Aldermen, : 


3 


2 Term 5 E el, 192 27. 


r — 


Aldermen the [A] Recdider mies ths Me e 
nus, & non aliter; and ſo likewiſe is the Opinion in Salt. 
192. the Mayor of Therford's Caſe, where Holt Ch. J. 
ſays, that at Common Law no Officer was bound to 
ſign a Return; and the Statute of (a) York obliges a 
Sheriff to do it, but does not 5 e Growers 
or other Officers. 


* | 
Lu Chancellor: The Record is fk bb bs ſign 
this Return, but did formerly come to the Bar in Perſon, 
and pronounce it ore tenus, and the Mayor or Recorder 
is not within the Statizte of Tork; ſo that the Return is 
well enough. The Reaſon of the Cuſtom im the pre · 
ſent Caſe ſeems to be, for that the Wife does not here 
truſt tò the Cuſtom of the City of London for her Pro- 
viſion. Whereupon the Lord Chancellor declared, that 
the Wife was in this . — of 1 cuſtomary Part. 


The Prectdonts uk on this Occaſi on ( and the 
firſt a very remarkable one in NOTES of" its Gee 
quences) were as nne * | 


Libs de antiquis Lebus 30 H. 3. Aube 1246, De 
Dotibus Mulierum "a Eodem Anno Die Lune 
rox prius Hokeday EB] adjudicat' fuit in Guildball, 
Mulier terta & ſpecificatd dote * Free? we of nec i way 
amplius babere de Catallis Viri ſui defunti quam certam 
ſpeciicat dotem fibi aſſignat nifi de A Viri ſui. 
Hoc autem contingebat * 1 Relickam 10 - 


Vol. III. nt. "HT 
8 5 

(a) 2 Ed. 2. 1 | 

[A] But note If the Certificate fs an Action les Agile the 


be 0 
Mayor and Aldermen, and not againſt the Recorder; for it is their Cer: | 
tificate by the Recorder. Hob. 87. verſus Savage. 
[BF The firſt of Auguſt: Fate, urg or Title (des) Diem 


obſervatum tradunt i in memoriam omnium m ea die clanculd & 
ſimul, in ubi tum dominabancur, à Mulieribus ferè occiſorum. 


Vide — Gloſſary. Verbo * e Juni Erymologicum 3 


canum. 


* 


8 


_—_— 


—— 


De Term. J. Michaelis, 1727. 
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* 


_ 


| hannis Vyel ſenioris, quz 


ſed debilis eſt proceſſus ill, cum nulla fit mentio in 


potuimus illud placitum terminare per aſſenſum difar' . 
partium nihil calumniantium, & petentium fore eccle- 
ſiaſticum, & ſicut Dominus Rex nobis 


bus inter juſticiar 


& Edr'o de Weſtm' ad cuſtodiend” ſal“ in Vigil Sci? 


City into his Hands. 


Brevia Domini Regis. 


| 


petebat in Huſtings London 
tertiam partem Catallorum dicti Viri ſui per multimoda 


Will' Vyel & Nich' Batt Vic. Eodem Anno die Lunæ 
prius ad vincula Sancti Petri, acceſſit Henricus de Baye 
Juſticiarius Domino Rege emiſſus, apud Sanctum Mar- 
tin” Magnum, ad audiend' Recordum quod dat' fuit per 
Querimoniani Margaretæ Vyel, die Lunæ prius Hoke- 
day anno precedenti, ſicut in hoc Rotulo prenotatur. 
De quo Judicio difta Margareta conqueſta fuit Domino 
Regi, & invenerat plegios ad proband' illud eſſe falſum 
unde Quer. Ibidem coram Majore & Civibus perlecto 

illo Recordo, ac univerſis Brevibus Domini Regis, quæ 
dicta Margareta impetiverat, lectis & auditis, dixit Juſti- 
ciarius: Ego non dico quod Judicium iſtud fit falſum, 


4 Recordo iſto de Summonitione Adverſariorum dictæ 
« ' Margaretz, & cum Johannes Vyel Vir illius fecit te- 
e ſtamentum, non pertinebat ad veſtram Curiam, tale 
e placitum terminare.” Cives reſponderunt, non fuit 
neceſſe ad illos ſummonend* qui bona defuncti habue- 
rint, cum ipſi ſemper prompti fuer offerent": ſe ſtare 
ad rectum dictæ Margaretæ in Curia noſtri, & tandem 


per Breve ſuum 
illud terminare precepit. Tandem, multis Altercationi- 
& Cives factis, dixit Juſticiarius, 
quod oſtenderet illa omnia Domino Regi & Concilio 
ſuo, & ſic receſſerunt. Poſtea, ac ſolummodo de cauſa 
illi [C, cepit Dominus Rex Civitatem in manu ſu, 
& commiſit eam per Breve ſuum Will'o de Haverille 


[c] In the Margin of this Entry there is a Note, obſerving it to 
have been uſual for this unhappy Prince to ſeize the Liberties of the 
| 2 


. 


De Te erm: 1 Michaelis, 1727. 
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Bartholomz: ; nd Major & 9155 acceſſerunt ad Re- | 
gem apud Woodſtock, oſtendentes ei quod nihil deli- 
. querant, & non potuerunt gratiam ejus imperrare. _ 
Quare, in adventu eorum apud London, predictus Will'us 
de Haverille cepit Sacram' de Cleric” & de univexſis ſer- 
vientibus qui pertinebant ad Vicecomites, ut eſſent at- 
tendent' ei, Majore & Vicecom Balliva ſud ſic atnotis. 
Poſtea, in die Domiticà ante feſtum Sanctæ Maria rece- 
perunt Major & Vicecom' in manibus ſuis per licentiam 
Regis, & dies datus eſt ad reſpondend' de predicto u- 
dicio coram Rege & Baronibus ſuis in e r 
| rionis Sei Lie pul Vt Vat ala 
| * 

800 08. 1688. Robery Handeock, b BR 
don, died, and an Inventory was exhibited' of bis Eſtate, 
one Moiety whereof, which otherwiſe would have be- 
longed. to his Widow, was-by the Cuſtom to be divided 


amongſt his four DS Children; for that the 


| Teſtator did covenant before Marriage to leave tis Wife 


10001. which is made a Debt in the Wann, bo 
allowed out of his a wits Eltate. „ 


055 April, 15 1 9. An leren * "an of 5 1 
Eflate of Thomas Cook, a Freeman of London, and a Moi- | Office. 
_ ety of the ſaid Eſtate divided amongſt the Children; for | - 


that the Widow, was NI for by Articles of. Agree» | 
ment e „ n 1 | 


- 215 Nou. 1721. 72 Inventory Was makob of the 5 

Eſtate of John Slangy, and the Widow's _ 1 

was by the Cuſtom divided amongſt the O SOR 
t 


ae being provided for by the 2 


by . a 


ions 


o 0 


[DJ It % by waved: that Wen 
Ladd, vil, for the future, ha leſs tly than heretofore; it be- 
ing enacted by 11 Geo. 1. cap. 18. That it ſhall be lawful for all Per- 
« ſons who, after the firſt of June 172 5, become free of the Ci 
* of London, and for all who as that Time ſhall be unmarried, and 


- 
* : _— 
q « © * 5 N. 


* 


ty 
not 
ye 


8 De Term. J Michaels, 1727. 
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* 


ce Cruſe & ul verſus Barley & Banſon. 


- Sir Joſeph 


One has two 


fir of the | ]/ liam Banſon, ſeiſed in Fee of ſome Freehold and 
W alſo of ſome Copyhold Lands, which he had ſur- 
Sons 4 arg rendered to the Uſe of his Will, and being very much 
B. and three indebted by Mortgages, Bonds 8d ſimple Contract, 
gn and having a Wife and five Children, (via, Chriſtopher, 
his Lacs to Erich, Elizabeth, Mary and Cecil; by Will dated the 
his ; wg 17th of Fanuary 1724, deviſed all his Freehold. and 
and as.to the Copyhold Lands to the Defendant Barley and his Heirs, 
ſing by Sale in Truſt to ſell the ſame for the beſt Price he could 
ad, l. gives get, and in the firſt Place to pay off all Incumbrances 
2001. there- upon the Premiſſes, and alſo all his juſt Debts. He 
Add en deviſed alſo his Perſonal Eſtate to the fame Truſtee, in 
2 Truſt to ſell to the beſt Advantage, and after the 
Lidue to his Teſtator's Debts paid, to apply the Money ariſing by 
four younger Sale of the Perſonal Eſtate, and alſo the Money to be 
qually. 4. produced by Sale of the Real Eſtate, amongſt his five 
the eldeſt Children, in Manner therein after mentioned, (via.) 
twenty-one, To the Teſtator's eldeſt Son Chriſtopher Banſon, 200 I. 
£15,200: which the Teſtator gave him at his Age of twenty-one ; 
the Heir of all the Reſt and Reſidue thereof to and amongſt his 

the Tettator. four younger Children Erith, Elizabeth, Mary and Cecil, 
0 Share and Share alike, at their reſpective Ages of 
twenty-one, or Days of Marriage, which ſhould firſt 
happen; and if any of his four younger Children 
ſhould die before ſuch Age, or Marriage, his or ber 
Share to go to the Survivors. The Tettator gave an 
expreſs Legacy to the {aid Defendant Barley, whom he 


alſo 


<« have Iſſue by any former Marriage, to diſpoſe of their Perſonal 

60 Eſtate.“ Sec. 17. 20 8 1 | | | | #5 
But if any Perſon who ſhall be free of the City, hath agreed or 

< ſhall agree by. Writing, in Conſideration of Marriage or otherwiſe, 

that his Perſonal Eſtate ſhall be diſtributed according to the Cuſtom 

of the City ; or in Caſe any Perſon fo free ſhall die Inteſtate, his Per- 

« ſonal Eſtate ſhall be ſubje& to the Cuſtom, Sec. 18. þ 


De Term 7 . chuelir, 1727. 
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o * 4 
s | 


allo left ſole — ad dick. Barks the er | 
renounced, and the Widow of the Teftator took our 


Adminiſtration with the Will annexed. Chriſtopher Ban- 
ſon died under. twenty-one, without havi 


brought by the Cregitors a gainſt Cecil, the only ſur- 


| viving Son Hh Heir at Law * the Teſtator, to prove | 


che Will in Equity, and: to bare. ee oor Sale af 
the Eſtate. . © 


Hereupon the only Queſtion Was, 2 ſhould be 
come of the 2001. given by the Will to Chriſt 


his Age of twenty-one? It was admitted on Sides, 
and alſo by the Court, that this 200 l. did never veſt 
in Chriſtopher, it being by the Will given to him at, bis 


Age of twenty-one, and not .(b) N at his Age of 


twenty-one ; ſo that the Age was annexed to the Gift, 


and. not to the Time of Pment; conſequently it was 


not an Intereſt tranſmiſſible to the e or e 
RI of. the {aid Chriſtopher. | 


But then the Maſter. of the Role elne to i{abink; 


that it would not go to the younger Children; becauſe 
only the Refidue of. the 


1 Lg which ſeemed to 25 cl the 200 J. 
, ſo that his preſent Opinion Was, 8 this 


200 J. belonged to he Heir. 


Againſt which it was objected, N 16 That by this 
Will al was made Perſonal Eſtate, and no Real Eſtate 
left to deſcend; and therefore in the bequeathing Part 
it is ſaid, that as to the Money to be produced by the 
Sale, We. the Teſtator diſpoſes hereof in Manner 
therein after mentioned, (vis): 200 to 9 eldeſt Son 


Vor. III. bigs 8 ©  Criſtopher F 


(b) Vide 2 Vent. 342. |” Clobery's Cale ' Swiob. 307. 314. on Exec. 
＋ 19, p. 347. i Lev. 277. Dyer 598. . 415. | 


ng been ever 
married. The Debts of the Teſtator were very con- 


ſiderable, and the Eſtate ſmall; and the Bill was 


ariſing by Sale is given 


De Term. 5. Michaelir, 1727. 


* 


| 'Criflopber at his Ape of twenty-one. Hi 
ang waders. at to pay Debts, if there 
be a Surplus, it ſhall go to the Teſtator's Heir at Law; ;; 
nm ws: When Gar Delile. 290 pai he Te 

ſatisfied, and the Motive of the Teſtator for Sale of the 
m_ at an End; and the Heir, if he pleaſes, on lay- 
ng down the Money for the may take the E- 
fate Himel: 30 that in all t Caſes there is a re- 
ſulring Truſt for the Heir. But in the principal Caſe 
the Surplus of the ariſing by Sale of the Lands, 
and alſo of the Perſonal Eſtate, is by expreſs Words 
given * Children, who in this Reſpect 
are the Heredes facti; and the 200 J. ſhall rather fall 
into the Refidunm, and belong to all the 
Children as Heredes fafti, than to the ny urviving 
Son. Secondly, For that if Chriſtopher the eldeft Son 
and Legatee of this 200 J. had died in the Life of the 
Teſtator, there could have been no Doubt but that this 
had been a lapſed Legacy, and would have fallen into 

the Reſduum; now in the preſent Caſe, in Regard | 
Chriſtopher the Legatee died before his Age of twenty- 
one, and conſequently before the Legacy ever veſted 
in him, it was as if it had been a lapſed Legacy, and 
within the fame Reaſon. Thirdly, Becauſe if this 2001. 


mould belong and deſcend to the Heir, it would, in 


Cale be ſhould die before the Receipt of the Money, 
deſcend to his Heir, which. would give the — a 
deſcendible Quality like Land. 


of the Rollt ordered Precedents to be 
locked ng Taying he would conſider of it; and at 
length declared his Opinion, that the 200 l. ſhould be 
conſtrued as Land, and deſcend to the Heir; for that 
it was the ſame as if fo much Land as was of the 
Value of 200 L was not directed to be ſold, but ſuf- 
fered to deſcend. Wherefore the Regiſter was directed 
to enter the Decree accordingly. [E 


8] Nr the Que uf Bade v. Fremes, Prechdutns in Chancery 541. 8 
I DB. 


The Maſter 
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1729. 


ien Gate: = 
| celbr Ki 
And B. Joint Pyrmen in Trade, NEWS was 
8 rupts, and the joint Creditors took out a Com- Sees 


miſſiom of Bankru 


y. againſt them, and the 
Creditors of 4 


B. took out ſeparate Commiſſions f fer, 
againſt them reſpeCtively. And nom the 8 
Credror rs, though they bad ny out 
millions, yet petitioned 
1 the joint Commiſſion to 
Creditors * prove their Debes; inſiſting, that um!. 

they 2 2 their LUNG on | the pint Commillan, ene 
Ry 


- 


24 De Term J. Hillarii, 1729. 
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to prove their Debts, in order to oppoſe the Allowance 
of the Certificate; it might till be another Queſtion, 
how far they ſhould be intitled to a Satisfaction on the 
joint Commiſſion : And they cited the Caſe of one 
Stevens, (a) where a Petition of this Kind was granted. 


Oh" the, other Side the principal Caſe was ſaid to 
differ from that of Stevens; becauſe here the ſeparate 
Creditors had taken out ſeparate Commiſſions, which 
had not been done in the Caſe cited, and by their 
taking out ſuch Commiſſions, had elected to have their 
Satisfaction out of the ſeparate Eſtate and Effects of 
each Bankrupt; and though it were#{o that the Perſons 
of. the Bankrupts ſhould be diſcharged by the Allow- 
ance of their Certificate on the joint Commiſſion, (as 
it was moſt reaſonable they ſhould, when they had 
given up all they had in the World) yet their Effects 
would not be diſcharged thereby, but the legal Pro- 
perty thereof would be veſted and continue veſted in 
the Aſſignees. n enn een en, 
Paine a Lord Chancellor ; It ſeems that the ſeparate Debts will 
 Bankrupts, be (A) diſcharged by the Allowance of the Certificate 
Common on the joint Commiſſion; and if ſo, what Remedy 
A if they obtain an Allowance of their Certificate 3 this will bar as well their 
ſeparate as their · joint Creditors. 5 . LY 7 01 


0% Heard January 25. 1728. 


IA] So on the other Hand, if there be two Partners, and one of 
them becomes a Bankrupt, and on a ſeparate Commiſſion being ſued 
out againſt him, his Certificate is allowed; this does not only diſcharge 
the Bankrupt of what he owed ſeparately, but alſo of what he owed joint-. 
ly, and on the Partnerſhip Account: Becauſe by the Act of Parliament, the 
Bankrupt, upon making a full Diſcovery'and obtaining his Certificate, is 
to be diſcharged of all his Debis. Now the Debts he owes jointly with 
another, are equally his Debts as what he owes on his ſeparate Account, 
2 he is to be diſcharged of both his joint and ſeparate Debts. 
And ſo it has been determined by the Judges of B. R. By the Lord 
Chancellor Parker, ex parte Tale, 3 Fuly 17217. | 


2 | | can 


> 2 -'% 
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can „8 then ks for them ? It is plain that "FM wire 
Effects of A. and B. Partners, are liable to the Debrs or 
Bankrup "i Hh one of the Partners, as to a Moięty of 
theſe Effects: As if 4. and B. are Jointenants of'a 
Term for Years, and J. & has a judgment againſt 4. 
only, yet a Moiety of the Term may be taken in 
Execution on ſuch Judgment. But I am not as ver 
reſolved what to do in the principal Caſe, which muſt 

be adjourned over, in order to ſee Precedents and 

what Diredkions have been given in like Caſes. After On a On » joint 
which his Lordſhip (6) ordered, that the ſeparate the join 
Creditors ſhould 8 at Liberty to oppoſe the — 3 
of the Certificate; and with . to their Satiſ- in on the 
faction, that the Partnerſhip. ors ſhould be pre- Emer xg 
ferred out of the Partnerſhip Stock os bo the ſeparate if thers 8. 8 
Se but that, if aſter all the Partnerſhip Cre fun den 
ditors were paid, there ſhould be a Surplus, — che the kun N 
 Teparate Creditors to come in for a Satisfackion | there» O b. 2. 
out, (us) The Creditors of each out Ten * 
ſuch 3 0 | | 


(b) 22 April 1929. 5 ; 10 5 
00 Vice poſt x pae Rowland ye Has 
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Cale 8; Ha RN SR *. Gibbs, ad: 
miaiſnator of E jizabith Gibbs. 


In Domo Procerum, Hillary 2 acation, . 


Obs Dd "HE Lady Miran teh ſeiſed f in \ Fee & Lands 


Fee in 14. in Kent, and poſſeſſed of a Mortgage for Years 


and poſſeſſed of the Manor of Cranbroke in Eſſex, and of an extended 


Yous is. B. Intereſt u a Statute, of the Manor of Bow Brickbill 
Taue We. in Backs, by her Will dated the 2oth of March 1699, 
nements and in a former Chufe thereof, deviſed all her Manors, 
=p bag g. Meſſuages, Lands, Tenements, Hereditaments and real 
to7.s. and ſpate whatſoever in Kent, Eſſex, Bucks, Bedfordſhire, or 
this will not Elſewhere within the Kingdom of England, of which ſhe 
pI ce. Was any way ſeiſed or intitled to, unto her Nephew 
cially ir chere Henty Davis (the Appellant) and to her Niece Elizabeth 
3 Wife of the Reſpondent Gibbs) for their Lives 
Will, which equally, Share and Share alike; and after their Deceaſe, 
iſpoſes of | then the Teſtatrix deviſed her {aid real Eſtate to the 
Eſtate. right Heirs of her {aid Nephew Henry Davis (the Ap- 


pellant) and of her ſaid Niece Elizabeth Gibbs equally 


an equal Parts, to hold to them and their Heirs, as Te- 
nants in Conimon. 


Afterwards, by a latter Clauſe, the Teſtatrix, after 

ſeveral Legacies, gave all the Reſt, Reſidue and Re- 
mainder of her Perſonal Eſtate, Plate, Gold, Oc. and 

all her Mortgages, Bonds, Specialties and Credits, whatſo- 
ever they ſhould conſiſt. of, after her Debts and Lega- | 
cies paid, unto her {aid Nephew Henry Davis and her 
ſaid Niece Elizabeth Gibbs, equally to be divided be- 
tween them ; and made her Nephew and Niece Execu- 
tors, and died. Elizabeth Gibbs died without Iſſue, ** 
2 er 


I 2 Pittaties, 125. en 


har Huſband the Reſpondent Henry Gibbs was her Ad- 
miniſtrator, and her Brother the Laid Henry Davis her 
Heir at Law. The Teſtatrix the Lady Boreman was | 
ſeiſed in Fee of Lands in Rent, but had "only « Chattel 


| Intereſt in Cranbroke in * and in ens, Brickbill in 
Dons. P | | 


” The 8 was, hes by this Deviſe Henry 
Davis as Brother and Heir of his Aer Elizabeth Gibbs, 
Was intitled to the ſaid Elizabeth's Moiety of the Chat- 
tel Intereſts in the Lands in Bſex and Bucks, by Way 
of Executory Deviſe (as ſupp to be deviſed to the 
ſaid Elizabeth Gibbs for hs Life, Remainder to her 
Heirs;) or whether the {aid , after the Death 
of the ſaid Elizabeth, ſhould Huſband as her 
Adminiſtrator? And it was "1; (a) by the Lord 
Chancellor King, that the ſame to the Re- 
ſpondent the Huſband, as Adminiſtrator to his Wife, 
row to her 9 N as. her Har, at 
W. 3 


On this * the firſt ſich 4 was made 
was, whether theſe Chattel Intereſts were ro in 


the former deviſing, 110 of the Will e. . 
And it was obj 


of all the Manors, Ae E 25 real | 
EState, which the Teſtatrix was any way ſeiſed of or 


intitled to, in em, Efſe and Bedfordſhire 3 for that a 
Term 2 1 cee 
may paſs in a Will as a real Eſtate. Beſides, a Will 
does not require technical or particular Terms, being 
ſuppoſed to be made when the Teſtator is in extremis, 


never fo improper, yer if the Party's Meaning = 
from thence be eat ou, it will be pi 


@ 7 Feb. r7age. OM 


ſuch 


V inops_concifii; and therefore, though the Words are 


— 
” 
. 
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| ; ſuch Meaning and Icke will take ore, hovere in- 


accurately expreſſed. 


That this Caſe was nin the ſtronger, I. that the 
Teſtatrix had given all her Manors, Lands and Heredi- 
taments in Kent, Eſſex and Bucks ; and ſhe had no Fee- 
ſimple Lands in Eſſex and Bucks, nor any other Lands 
therein, but theſe Chattel Intereſts; and therefore, as 
where one who has no Lands in Fee, but is poſſeſſed m7 
a Term for Years, deviſes all his Lands to 4. and his 
Heirs, the Term for Years ſhall paſs (e): 80 in the 
preſent Caſe, the Teſtatrix having no Lands in Eſſex 
and Bucks, but only theſe Terms for Years, or Chattel 
Intereſts, the ſame ſhould paſs ; and the rather, becauſe 
the Fee-ſimple Lands in em would not ſatisfy the De- 
viſe of the Lands in Eſæx and Bucks ; ſo that it was 
the ſame as if the Deviſes had been ſeveral, (viz) As 
if the Teſtatrix had deviſed all her Lands in Kent i 
her Nephew and Niece for their Lives equally, R 
mainder to their Heirs. Item, She deviſed all her Lands 
in Eſſex and Bucks to her ſaid Nephew and Niece for 
their LOG e and after their Deaths, to their {e- 


veral H 


On the other Side it was ſaid, that theſe two * 
ral Clauſes in the Will compriſed the ſeveral Eſtates of 
the Teſtatrix; one the Real, and the other the Perſonal 
Eſtate ; that a Leaſe for Years could not be called a Real 
Eſtate, as, it goes to Executors, and is liable to Debts by 
{imple Contract; and the ſame being Perſonal Eſtate, it 
would be hard to make it paſs by the Teſtatrix's Deviſe 
of her Real Eſtate, eſpecially where there is a different 
Clauſe in the Will relating to the Diſpoſition of the 
Perſonal Eſtate, and which by expreſs Words has be- 
queathed' all the Teſtatrix's Mortgages and Credits; and 
when the Teſtatrix had no other Mortgage, but that 

| 8 


GJ See the Caſe of Day verſus Trig, Vol. 1. 286. 
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now in Cilia, and the —_ Intereſt upon the 
Statute being a Der, (as is alſo the Mo e 


muſt paſs by the Deviſe of all Mortgages 2 Credits : 
That this is one intire Clauſe, by which the Teſtatrix 
deviſed all her Manors, Lands, Tenements and Heredi- 
taments in Kent, Eſſex and Bucks, and is ſatisfied by 
paſſing the Fee-ſimple in Kent ; and if it were an Ob- 
jection, that the Deviſe of the Lands in Bucks and Eſſex. 
would be void, ſhould it not be conſtrued to paſs the 
Leaſchold Lands in thoſe Counties; by the ſame Rea- 
ſon, the Deviſe of all the Mortgages would be void, if 
that did not ny the Mortgage of Cranbroke i in Her. 


And of this mp pills te 
the ey whe his > Loop. 


As to the other Point; it was ol Ned by * . 
ſel for the Appellant, that ſu Ng — Ohattel In- N Lem for 
Ar oi : | 


. fereſts'to be compriſed” in the viſing Clauſe, id ie 4. 


would follow, that 2 one poſſeſſed of a Term for dor Lite. Re- 


Years deviſes the ſame to 4. for Life, Remainder to his the Heirs of 8 
Heirs, this is an executory Deviſe, and the ſame as n 
the Deviſe were to A. for Life, Remainder to ſuch Per- 4: 4% Dev, 

fon as ſball be the Heir of A. and will operate by WAY ecutor, and 4 
of Deſeriptio Perſone. It was admitted, if I were to Har. 

deviſe Lands of Inheritance to A. for Life, Remainder to 
his Heirs, or the Heirs of his Body ; theſe are W rds 
of Limitation, and As Heir, or Heir of his hall 
take by Deſcent : But in the Caſe of a Term for Tears 
it is impoſlible the Heir ſhould take by Deſcent 3 ne- 
verthelels a Term may by proper Words be limited to 4 
for Life, Remainder to the Heirs of the Body, or to 
the Heir General of 4. after 4.'s Death; in which Caſe 
A. ſhall in the mean Time tals che Profits of the fre. 
miſſes for his Life. | 


Vor. III. 1 SY 


2 © on, wee on. t _ CS EEE <- Z EL SEES 


bat a8 PO was 2 to the Reaſon of the 
Thing; fa there was the greateſt Authority for it, even. 
the Apt hority of that Houſe 3 for which was cited the 
Caſe of Peacogk yerſus Spooner, (F) e one was poſs 
 tefſed of a Term for Years, and on his Son's Marriage 
aſhgned oyes the Term in Truſt for his Son and his 
then intended Wife for their Lives, and afterwards in 
Truſt fpr the Heir of the Body of. the Son's Wife by 
the Son. The gon bad Iflug thres Daughters, and 
died ; and the Wife having adminiſtred ta her Huſband, 
maxried again, and with her ſecond Huſband aged 
over the Term, In this Caſe the Determination of the 
Lord Chancellor Fefferys was, chat * Truſt of the 
whole Term veſted in the Wife, and muſt go to her 
Executors or Adminiſtrators; but this Decree was re- 
wrſed by the Lords Commillioners, and ſuch Decree of 
Reyerlal affirmed in che Hoyſe of Lords : That conforma- 
ble to this laſt Determination was the Decree in the 
| Caſe, of Daffaxue verſus Goodman & al (g) made by the 

Lord Semmers, Who deglared, he thought 'bimfelf bound 

by the Authority of the Caſe of Pegcock verſus Spooner, 
and that it would be of dangerous Conſequence to vary 
from a Cale ſo ſolemnly adjudged, and render the aue 
of Property wholly, uncertain and precarious, ſince at 
that Rate, none would know how to give an Opazion,. i 


To. Which it was anfwered, that, where a Deviſe of 
a Term, fox Years. is to A. for Life, Remainder after 
4. Death to the Heirs of 4. both. by the Reaſon of 
the Thing, allo agreeably. to the, Precedents in Point, 
this Remainder ought to go to the Executors of 4. 
and not to the Heir at haw, That it would be moſh 
plain, if one ſhould; deviſe. a Term for Years to 4. and 
his Hours, this muſt, after 4's Death, go to his Execu- 


tor, 


15 2 Vern. 43, 195. (8e) 2 Vern, 362. 
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| not to. his Heir. 80 if the Deviſe were 
to his Heira; that it muſt 
ife; nd after fl 


2 75 
7 F F 


Ty 
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* 


| deſcripti Perſen-o,, as Cale; () 
5 — — and mt 
as't 


as to the Heirs of « 
general, (ſo remote 
Heir cannot 1 

heal th be coſitul + goo Lina, ir 
way be. barred by Grant, or Fine ſur conc 
— mn be ſpared y way of roy 


As to-the Authority 
was allowed to be good; | 
an H an 
to bar that Proviſion eee 
riage, for the Iſſue thereof; and therefore it was held, 
K ſuch a Provifion, made by the Huſband, 


out of a Term for Years, was within the Equity of the _ 5 


Statute (i) of 11 H. . and that the Wife could not in 
duch Cala bar che Ile, (ue, where the Limitation of 
the Truſt of the Term is to the Huſhand and Wife for 
their Lives, maden and yr ve this Opto po | 

Wife by: r 
vailed wich. ner er 


(hb). 1 Co. 66. b. | 
(i) See Webb v. Webb, vol. 1. 134 & 350. 
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ſtruction, a refined Reaſon to belp a compaſſionate Caſe, in- 

ſomuch that if that very Caſe were — of a voluntary 
Settlement made after Marriage, the ſame would hardly 
come within that Reſolution; and a Deviſe is but a 
voluntary Conveyance, though the moſt favourd of 
the Kind. Or, if the Limitation of the Truſt of the 
Term, or the Deviſe had been, to the Huſband for 
Life, Remainder to the Wiſe for Liſe, Remainder to 
the Heirs of the Body of the Husband and Wife, here the 
Conſtruction would have been different; which was 
the Caſe of Webb v. Webb () determined by the Lord 
Harcourt. on a View of Precedents and on Time taken 
to conſider of it. Where a Term was aſſigned to Tru- 
ſees in Truſt for the Huſband for Life, Remainder to 
the Wife for Life, Remainder in Truſt for the Heirs 
of their two Bodies, and the Huſband made an Aſſign- 
ment of the Term; this was decreed to be good, and 
to bar the Heirs of the Body of the Huſband and 
Wife, and that the whole Truſt of the Term, ſubject 
to the Wife's Eſtate, veſted in the Huſband. And this 
being the laſt Precedent, and infinitely ſtronger than 
the principal Caſe, it would be dangerous to vary 
therefrom, eſpecially ſince here the Term is deviſed to 
A. for Life, Remainder to his Heirs at large, who 
might be remote, never known, ſeen, or heard of by 
the Tenant for Life, nor by the Teſtator, and conſe- 
quently who could not be ſuppoſed to be within his 
View or Contemplation; and ſuch a Deviſe was never 
attempted to be made good. . 


In the laſt Place the Counſel for the Reſpondent 
ſtrongly inſiſled on the very great Delays that had been 
made uſe of by the Appellant in this Caſe; and that 
though the Cauſe had been four Times heard in Chan- 
eery, yet this laſt Point had not been ſtarted till now. 
Wherefore it was prayed that the former Decree ſhould 
I OY be 

(k) Vol. 1. 134. «bi ſupra. | ' 
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I was of Counſel with the debe. an 8 
4 4 N 5 -, „ , 4 
3% Cab 5 
E verlus Conde, bs. 
, cellor King. 


A Mas e Baſtard Child by her FR gave all e 

her Perſonal Eſtate to the Child, and made B. and d 
c. her Executors, in order to take Care of her Child lere leaves a 2 
and to do it Juſtice. © The Mother died, and within ao her Er. 
a ſhort Time after, the Baſtard died Inteſtate, without ti 
Wife, or Iſſue. One of the Executors. brought this de Rd, 
Bill againſt che Mother, of her that was the, Mother of i 
the Baſtard, and who had in her Hands the Portion i without ; 


belonging to the W praying | an Account of, the 


| N of hs Pts Rake oh The 
cauſe the Attorney General and the Adminiſtrator of the Baſtard are not 


diallow'd, for that the Executor has the legal Title, 2 5 85 for the Elte. 


The Defendant, the Morker ofiths Berg- denden gers ; 


demurred for want of proper Parties; in the wi 
Adminiſtrator of the Baſtard, and likewiſe A 
1 of 4 


General in Right of the Crown, ought to 

brought before the Court: For that it was 

Crown was intitled to the [B] Perſonal E 

Baſtard dying Inteſtate without Wife or Iſſue, con- — 
ſequently without any Relation; and fince the King » Be r 


might give the Perſonal Eſtate of ſuch Baſtard to any Grantee of of 


other Perſon, and e N 
Vor. III. 5 


N . qi N 


* * _ 
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grant Adminiſtration to ſuch (1) Patentee — 0 
Crown; the Defendant would be liable to account over 
again to ſuch Patentee for the Perſonal Eftate of the 
Baſtard, and by that Wr 3 to be PRES double Ex- 
pence and Vexation. 


Lord Chantellor „ The 'Executor. of the Baſtard? Mo- 
ther is legally intitled to the Perſonal Eſtate of his 
Teſtatrix ; and though this may be in Truſt for the 
Baſtard, yet as the Execherbe has the legal Title, he 
can give a good Diſcharge to the Defendant, therefore 
over · rule the Demurrer. ; 2 $5 ”F 


Note; In the like Caſe an . though: a tle 

Truſtee, and though there be a Reſiduary Legatee, is 

intitled to ſue for the Perſonal Eſtate in Equity as well 
28 Law, unleſs the Ceſtuy 1. Truſt will oppoſe 1 


* Desg & 6 k eb, e 80d 0, 
che Act of Frauds and Peri 1 ſo remains liable to Occupancy at 
Common Law ? Or laſtly, is the Leſſor intitled, the Leaſe being deter- 
mined ; for that the Premi to the Leſſee and his Heirs 
during three Lives, and the Leſſee being dead without Heir, the Leſſor 
may re-enter, in the ſame Manner as where a Grant is to a Man and the 
Heirs of his Body far three Lives, (in which Caſe the Heirs of the Body 
take as ſpecial Occupants Las cone; andthe Gait dice inde 


- . out Iſſue during the tres Livesy the Kante Ma N 
poſt Low v, . M 5 * 


0 Sl. 37. ae Nr | g wa 
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T che dicncing of e appeared, 


dant's Wit- 
Defendant ad examined «a Witneſs to prove 2 fe gives 


Deed. executed by him to bis Brother, to whom be r we 


was Adminiſtrator, and claimed to be a Oxeditor by ſtats wa 
5 which Judgment was ſaid to be di Phintiff 
the Deed ſo proved in the ' Cauſe, ' the ſaid Ded f. roms 
Ring alledged —.— to a Releaſe; in Conſequence feadane w 
hereo pl Ft be Aſſets to pay the Debt due (wen dd. 
the -Inteftate to the Plaintifl. And now the Hearing, the 
- Queſtion, was, whether the Plaintiff. could compel * mot 
r 1 2 — 


Pan of h 


It was for the Plaintiff ite al ab 
the N having proved it, and the Wines ha "i 
ving referred thereto by his De =, the ſarde was 
now became Pur ofthe Depol itſelf, and in t 
r 2 "he Phi co 
read any Part of the Depoſition taken t. 
by — — hg Deed. 
Ae a Hed Para FT 
many Orders to the like Purpoſe. 


' To which it was anſwered, it was true ws 1 of 
the Rolls had made many ſuch Orders, but then-it was 
as true, that whenever theſe came before the Lord 
Chancellor, they were as conſtantly ſet aſide; that a , 
| Deed was not Part of the unleſs mentioned. 
therein in hæc verba; and that, as to the Deed the 

. Defendant had proved, it remained at his Election whe- | 

ther he would make uſe of it or not; that accord- 
_ ingly it was ſo * the Caſe of Calmady * 

2 Wbere 


Hillary Vacation, 1729. 


ts. 


where che Cut Send ue oblige the Defendant | to 
produce a Deed which he had proved. 


The Lord Chancellor held this to be the Courſs of 4 
Court, and therefore would make no Order ſor the 
Defendant $ | pradetting the Deed. 


8 In the 12 Caſe i it alſo a nd Ale the ate 


ment in the had recovered Judgment in the Petty Bag; after which. 


Petty Baz, the Defendant brought a Bill, and had ſtopped the 
ease Plaintiff two or three Years by an Injunction: So 


n. h that the Plaintiff in the Judgment could not regul 


arly 
Year and ſue out Execution without a Scire facias. Wherefore 
be 2”; it was moved, thatt he Plaintiff at Law might, under 
8 theſe Circumſtances, ſue out Execution without a Scire 
jundtion, yet facias, and not ſuffer by the Act of the Court, "9p 


out Execution without a aire facies. 


d per Cur: I cannot alter the Courſe of the 
Wor but muſt take Care to preſerve it; and it 


being above a Year and a Day after the Wa 
let the Plaintiff ſue out his Scire facial. [C] 


[CJ E. Whether in this Caſe the Plaintif Hodſon could not have 


token” ane. Emnontes, and continued it by YVicecomes non miſit breve, 
y to what was faid by the Court of B. R. in the Caſe of Booth 


agreeabl 
and Booth, Salk. 322, 


- 


Newſome verſus Run, n. 
2 
N Huſband (one Dawſon) was attainted of Felony where ts 


for a p Ges a Bank Bill, and after- Huſband was 
wards pardoned, u OS pag be. ſhould within > Feloy, and 
Months tranſport. himſelf out of his Majeſty's Domi- pxrdened on 
nions of 7 Britain and Ireland, . continue in Trangerts. 
Exile during his Life. After the Pardon, upon the 7903 and or” 
Death of the Wife's Father, (who was a rocman. of Wiſebecame 
London) a Share of the Orphanage Part '-t07.ghe ited 
Wife of the Perſon attainted; and it was, mitted, 4 7 
that the Orphanage Part coming to the Wife after the Pans 8 
Pardon of the Huſhand, and after ſuch Time as he had Cr; this | 
tranſported himſelf, was not forfeited. But then i it Nate decreed 
was objected, that the ſame coming to the Wife after i to 

the Pardon of the Huſband, did belong to the Huſ- wa finde. 

band, who by the Pardon was become TIM 7 


taking. | 4 


On the other „ Side 3 it was inſiſted, that this was juſt 
as if the Huſband had been baniſhed by Act of Parlia- 
ment, or had abjured the Realm; like. the Caſe of 


Vor. III. e Jule 
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may ſue as a Feme Sole: The ſame of the Wife of one 
who has abjured the Realm, it being a Civil Death; 
and that this was to be compared to Abjuration, which 
is a voluntary Act of the Party, and in which Caſe the 
Law formerly was, that one who had committed Fe- 
lony, and fled to a Church or Sanctuary, provided he 
ſhould voluntarily abjure the Realm, was not puniſhable 
with Death. And the Caſe in 2 Vern. 104. Counteſs of 
Portland verſus Prodgers was cited, where it is determi- 
ned, that the Wife of an Huſband baniſhed for Life 
may make a Will, and act in all Things as a Feme 
Sole (a) [A : 


The Lord Chancellor ſeemed to heſitate fomewhat in 
his Opinion, but . expreſſed an Inclination, to aſſiſt the 
Wife; nevertheleſs he thought this was no Baniſhment, 
which cannot be but by Ag of () Parliament; neither 
could it, as he apprehended, be reſembled to Abjura- 
tion [BJ. However his Lordſhip ordered it to come 


on 


(a) See alſo Salk. 116. Dearh verſus Ducheſs of Mazarine. 
(5) 1 Inſt. 193, | | 


[A] A Feme Covert, having a ſeparate Eſtate, may in a Court of 
Equity be ſued as a Feme Sole, and proceeded againſt without her Huſ- 
band; for in Reſpe& of her ſeparate Eſtate, ſhe is looked upon as a 
Feme Sole, 2 Vern. 615, And in a Court of Equity (though not in 
Law) Baron and Feme are conſidered as two different Perſons; and 
therefore a Wife by her Prochein Amy may ſue her own Huſband, Pre- 
cedents in Chan. 24. 2 Vern. 493. and in the Caſe of Bell verſus Commi/- 
ſary Hydes Wife, upon Affidavit that ſhe had a ſeparate Eſtate, a Sub- 

na ſerved upon her to appear and anſwer after ſuch Time as her 
uſband was gone to Holland, and in the Queen's Service, was by the 

Lord Keeper Harcourt, after adviſing with Sir John Trevor, Maſter of the 
Rolls, ruled good; and the Wife in that Caſe prayed, and had Time to 
anſwer. Laſt Seal after Hill. Term, 1711. | 
[BB] As fo little occurs in the modern Books concerning Abjuration, 
it is preſumed the following Account of it will not be unacceptable to 
the Reader: | 

By the ancient Common Law of England, if a Man committed any 

Felony, excepting Sacrilege, and fled to a Pariſh Church, he might 

| within 


De T, erm. 5. Trinitatis, 1729. 
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on again, and the Matter to be ſtated in a Petition a by 
way of Caſe [C]. 


wiki en Dive beben the Dire crak the N bi ita 
Oath i able ne the ame: and if he thus con tied, and took 
the Oath, he wag thereby attainted I ende had forty 


Days fron. cha. Coming of the Coronet, to fs bs 

Vene and the Socke aged high hack» Bn Lo by he chole ole for Kis 
Deperatie dur bf whe Wingo and if he did not go ſtraightway out 
of the Kingdom, or being gone out, did return' without 8 , 
had Judgment to be hanged, DNN Anon bo op 
his Clergy. - This Practice was what N. Law called Abjaration; and 
being by ſeveral Regulations (in-the ime of H. 8.) in Effect taken 
away, the Revival thereof was by 35 Eliz. cap. 1. ſet. 2 Om 
a wholeſome Severity, fit to be inflicted on the Proteſtant of 
thoſe Times: But the Toleration Act 1 K & M. fat. 1. cap. 18. 
ſe. 4.) does expreſly, and by Name, exempt. the Proteſtant Diſſenters 
from tbe Fru of 2.5 Mili, - See: dir Peter! Ki in Mainte- 
der fri Vin dl ne cheverePs Trial, 


State Trials, Vol. 5. p. 693. 
1 It appears from the Book,” that on the 18th of March 


1729-30, the Sum of 5991. 77. 7 d. was ordered to be laid out on 
Govern 


ment Securities with the ation of the. Maſter'; and that 

the Intereſt and Produce thereof, and likewiſe the Arrears of er 
vidends on g00 J. S. S. Aandities, and the future Dividends, ſhould 
be paid to the Wife for her Maintenance, until further 31h lie the - 
Court; and that afterwards the Wife, on the Huſband thro pe) 
again; and on the Petition of the ſecond Huſband ife, heard 
2oth-OZ. 1731, it was ordered, that the Truſtees in the Freeman's Will 
ſhould transfer the 500 l. S. S. Annuitics, „ern 2 
| | ; 1 1 0 2 


> 
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c. ir Jermin Davers & al verſus Sir 


=; Fermin Dewes & al. 
| i « Ce lat, mn by Gun for „ o oft 
Lord chancellor. 12 


4. ty wil JENRY late Lord Dower, being ſeiled in Fee of 
Intention to the Manor and Manor-Houſe of Cheevely in Cam- 


8 bridgeſbire, and having very rich Goods and Furniture 
Goods by his there, together with great Quantities of Plate; and 


icil, 


Corb, 26 ** being poſſeſſed of divers Leaſehold Houſes in St. Mar- 


Reſidue of tin s and St. James s, WeStminSter, by his Will dated the 


Eſtate not 2Oth of January 1707, appointed Thomas Folkes, Eſq; 
dilpoſed of, and others, (ſince deceaſed) Executors, leaving the 
to be diſpoſed {aid Folkes a Legacy of 2001. for his Trouble. He 
dieb te d gave to his Wife the Lady Dover all his Plate whatſo- 
Wife, Af- ever for her Life, 5000 Ounces whereof were to be at 
Fines ber Diſpoſal for ever: But declared, that he intended to 


— . * diſpoſe of the Refidue of bis Plate by a Codicil. He gave 
docs not dif. Chee vely Houſe to his Wife for Life, declaring, that he 
poke of his zpould diſpoſe of the Goods and Furniture in "Cheevely 
Goodsthere- Houſe after his Wife's Death by a Codicil to his Mill; and 
py; ©, then by his Will he bequeathed the Refidue of his Fer- 
Goods ſhall not go to the Reſiduary Legatee, but according to the Statute of Distribution. 


5 ſonal 


De — 8 Tau 1730. 


to be diſpoſed of by his Codicil, to his Wife the Lady Do- 
ver. Afterwards the Lord Dover made two Eodicik 
without diſpoſing of bis Goods and Furniture in Cheevely 
Houſe, or of the Surplus beyond the 5000 Ounces of 
Plate, and died in April 1708, leaving ſeveral Nepheys 
and Nieces 


ri. a . 

The Lady Doug, who wa « Pupil; n will, 
having appointed Richard Gipps, Eſq; and one Robins 
Executors, and Mr. Gipps, Reſiduary Legatee, and died 
the 12th of October 1726. Upon this "Caſe the fol- 
lowing Queſtions were my and a before the Lord 
Chancellor for his Opimon, 


Erd, It vs © Agved, d chefs Goods" ani] Parni! 
ture in 3 and the Surplus of the Plate, 
did, by the Lord Dover's' Will, belong to his Lady, 
and raiſed to her as the Deviſee of the Reſiduum of 
the Perſonal Eſtate; for that, —_ the Teſtator did 
declare by his Will, that he would diſpoſe of his Goods. 
and Furniture in Cheevely Houſe by his „and 
likewiſe that he intended thereby to diſpoſe 0 the 

Reſidue of his Plate heyond the 5000 ; fill 
this was no more than an Intention, and he having 
made two Codicils afterwards without diſpoſing of ei- 
ther of theſe Things, it ſhewed he had altered fuch his 
Intention, and choſe to let them fall into the Reſi- 
duum deviſed to his Lady. That as to the Bequeſt 
of the Surplus of the Perſonal Eftate, though it was 
but of the Reſidue of the Perſonal ſtares not before 

otherwiſe -diſpoſed of,” or reſerved to be diſpoſed of, | 
yet that did not prevent the Lady Dover's takmg chem 
as Reſiduary Legatee. And, 2 theſe Words nor 
otherwiſe. diſpoſed of, would not bar "EF: ſince the 
Vol. III. | M Goods 


* EState W not before diſpoſed of, or DG Fm 


by his Brothers and Siſters (who all ded in 
bis Life-Time ;) but ſome of them left ns Cure 88 


o 
o 
- 
_ — 
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"Gb and Furniture of the Houſe were not otherwiſe 
diſpoſed of by the Will ; nothing more appeared by.the 
Will, than, that the Teſtator the Lord Dover intended 
otherwiſe to "diſpoſe of the ſame, which he had not 
done. And the Solicitor General compared it to the 
Caſe where the Teſtator does actually by Will make 
a Bequeſt of a Leaſe for Years, or other valuable 
Thing to any Perſon, | and makes another Reſiduary 
Legatee; this is not only declaring an Intention, that 
the Reſiduary Legatee fal not have this Leaſe, but 


that the Teſtator actually gives it to another. And in 


the Caſe put, ſuppoſe the like Words were in the Will, 


as are in the preſent Caſe, (viz.) that the T eſtator 
gives the Surplus of his Perſonal Eſtate not otherwiſe 
diſpoſed of by his Will, and then the Legatee of the 
Leaſe dies in the Teſtator's Life-Time; there would be 
no Queſtion but that this Leaſe, though not intended 
by the Will to go to the Reſiduary Legatee, but actu- 


ally given from him, ſhall yet fall into the Reſidue; 


and by the like Reaſon ſo ſhould it do in the principal 
Cale: Then, as to the Words following, © nor reſerved 
0 be diſpoſed by my Codicil; this could be no ſtronger 
than in the former Caſe put, (viz.) that he had diſ- 
poſed of a Legacy by his Codicil to one who after- 
wards died in his (the Teſtator's) Life-Time; which 


yet would not hinder it from falling into the Bequeſt 
of the Reſiduum: That it would be hard to maintain, 


that the Teſtator the Lord Dover, who had made a 
Will, and taken ſo much Care in his Diſpoſitions, 
ought to be conſtrued to die inteſtate, as to any Parc 


of his Perſonal Eſtate. 


But the bord Chancellor was of Opinion. that theſe 
Goods and Furniture in Cheevely Houſe, and the Sur- 


plus of the Plate beyond the 5000 Ounces, were un- 
diſpoſed of by the Will, and ſhould go to the next of 


Kin d according to the Statute of Diſtribution; that it 
bs 1 5 Was 


— 
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was plain the Teſtator did r not intend they would paſs 

by the Will, but reſerved: them to be diſpoſed: of by a 
ſubſequent Codicil ; and if it were admitted, that the 

Lord Dover did not intend: to diſpoſe of ther by the 
Will, his Lady as Reſiduary Legatee could not thereby 
be i to — — the Deviſe of the Surplus, 
as penned, was very ſtrong againſth her, giving her the 
Reſidue of the Perſonal Eſtate not b otherwiſe 
diſpoſed of, ot reſerved to be diſpoſed of by the Codi- 
eil. Now. the: Goods in Queſtion were et, 
diſpoſed of by the Codicil, _—T therefore could not If 
by the Deviſe of the Reſiduum by the Walk 1 


. ttt. th 


 Secontlly, It was ade on Behalf of Mir. Folkes the 
only ſurviving Executor, that he. was intitled to theſe 
Things as Executor; for that, though there was an ex- 
preſs Legacy to · him, there was the like alſo to the 
next of Kin; and then the Executor, ar ſucb, has a 
general Right at Law to all the Teſtator's Pentonal 
Eſtate not given from him 7 the Will. | | 


Sed * Gur: Mr. Folkes the Executor AIR an ex- Where an 
preſs Legacy of 2001. given him for his Trouble, and ==, 


the Reſt of the Perſonal Eſtate being ei of, or Legacy for 


at leaſt intended to be diſpoſed of by the Codicil,, My; Pag, e- 


Folkes 1s plainly to be conſidered but as an keen Kat 


Kin has alſo 
in Truſt. . 7 p an expreſs 


* Legacy cy; yet P 
the Surplus ſhall go dcin to the Statute of Diftrbutia ; chilly if the Surplus was 
intended to L 5 


Then it was infiſled, | that the Win of the 1004 
Dover, though a Papiſt, was capable of taking a Leęaſe- 
hold Eſtate by Dells; for which Purpoſt the Statute 
of the 11thrand i 2th Will cap. 4. ſect. 4. was men- 
tioned, whereby it is ided, That from and after 
the 29th. of September 1900, if any Perſon educated 
* : the * 69 or * the ſame, ſhall 


* not, 


— 
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© not, within fix Months after he or they ſhall attain 
the Age of Eighteen, take the Oaths of Allegiance 
« and Supremacy, and conform, &.“ as by the Ack 
is required, © every ſuch Perſon ſhall, in Reſpect of 
him or herſelf only, and not to, or in Reſpect of 
* any of his or her Heirs or Poſterity, be diſabled, or 
made incapable to inherit or take by Deſcent, De- 
© vile or Limitation, in Poſſeſſion, Reverſion or Re- 
« mainder, any Lands, Tenements or Hereditaments, 
“ &c. And that during the Life of ſuch Perſon, and 
until he or ſhe ſhall take the Oaths, and conform, 
% Oc. the next of his or her Kindred, which ſhall be 
ea Proteſtant, ſhall have and enjoy the ſaid Lands, 
* Tenements and Hereditaments, without being account- 
able for the Profits by him or her received during 

* ſuch Enjoyment; but in Caſe of any wilful Waſte 
© committed on the {aid Lands, &c. by ſuch Perſon fo 
* enjoying, the Party diſabled, his, her, or their Exe- 
« cutors or Adminiſtrators ſhall recover treble Damages 
ce for the ſame againſt the Perſon committing the ſame, 
© his, or her Executors or Adminiſtrators, by Action 
* of hf 14s! wy 


Now as to this; the Lady Dover being above the 
Age of eighteen Years and fix Months at the Time of 
paſſing the AQ, and at the Death of her Huſband the 
Teſtator the Lord Dover, ſhe was ſaid to be perfectly 
out of the {aid Clauſe, becauſe it was impoſſible for 
her to take the Oaths, and conform purſuant thereto, 
ſhe being above the Age of Eighteen and eight Months 
before the Act was made; and it was repreſented, as 
not likely to be of any miſchievous Conſequence to 
conſtrue the Lady Dover out of the Act, as being eigh- 
teen Years and eight Months old when the {ſame paſled ; 
foraſmuch as there are very few now living, and ſhortly 
will be none living, who were of that Age at the 
Time of paſſing the Act, (viæ) in 1700. And with 

2 | Regard 


/ 


a * _ 4 «Ms 32 1 * wo Me wanton as — Care > 
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Reger to the Glowing Words, which are Part of the - 


ſame Paragraph, That from and: after the f oth Day 


« gf 


feſſion of the Popiſh Religion, ſhall be diſabled, and 
_ © is hereby made incapable to purchaſe, either in His or 
her Name, or in the Name of any other Perſon or 
* Perſons, to his or her Uſe, or in for bim or 
her, any Manors, Lands, Profits out of Land, Te- 
nements, Rents, Terms or Hereditaments in England 
or Wales, &c. And all and fingular Eftates, Terms 


the Land, from and after the ſaid 1th of 
be made, ſuffered or done to or for the Uſe or 

„ Behoof of any ſach Perſon or Perſons, or upon uy 
© Truſt or Confidence mediately or immediately, to 

or for the Benefit or Relief of any ſuch Perſon or 
<6 Perſons, ſhall be utt void, and of none Effect 
to all Intents, Conſtr 
ever? With ref 
that though the Words 


ſeem general, and to take 


in all Papiſts of l 1 ſoever, yet they diſable ſuch- 


as take b 

left out © 
former Part, ſhews it to have been the In ent of the 
Act, that his latter ould not extend to a iſe but to 
a Put Papiſt contra 


and che Word Deviſe 


being 


haſe only, Where the Part 
Eſtate,” which by this Clauſe 
taking the latter Clauſe to extend to à Deviſe 4 
as the former, the Act is inconſiſtent; for that rn 

latter Part of the Paragraph no Perſon whatſdever that 


Aprit 1700, every Papiſt, or Perſon making Pro- 


* 
<«c. 
«K. 
and any other Intereſts of Profits Whatſvever out of 
1 
6 


by Pr this 5 4 Ne Clauſe, and inſerted in the 


wil to 


s and Purpoſes whatſo- 
to this Clauſe it was argued, 


is diſabled to do og 


is a Papiſt, though of any Age, can take; whereas by 


the former Part an Infant under the Age of Eighteen 
Ge a Half, may. wo if ſuch Infant ſhall Ty” von- 
tot En Y 5 


* 
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APapiſtcan- To which the Lord Chancellor replied, that if this 
not tate or were Res integra, it would be indeed very queſtionable, 
Leaſehold but that the Point had been ſettled in the Caſe of 
will 4 Roper and Ratcliffe (a) in the Houle of Lords, after ſo 
 cuſeraving ſolemn a Debate, as ought to render it concluſive to al 
ah by the Courts at Weſtminiter ; that accordingly ſeveral ſub- 
Puretaſe; ſequent Reſolutions (5) had been made purſuant thereto, 
expres, and therefore to recede from this, would create great 
Wor of Confuſion and Uncertainty, the Conſequence of which 
11& 12 V. was, that the Word Purchaſe muſt, according to the 
Pao tat. above Reſolution, be underſtood of taking an Eſtate by 
abled to take Purchaſe; and he who takes by Deviſe does, in Con- 
Ne Tee ſtruction of Law, take by Purchaſe. And the Words 
for Years are Terms for Tears being particularly mentioned in this 
mentioned Clauſe, and the latter Words thereof being expreſs, 
in the ta- that all ſuch Eſtates, Terms and [A] Intereſts ſo made, 
ſhall be void; his Lordſhip was of Opinion, that the 
Lady Dover, being a Papiſt, was not capable of taking 
theſe Leaſehold Eſtates by Virtue of her Huſband the 
Lord Dover's Will; obſerving withal, that the Caſe of 
Roper and Ratcliffe was very ſtrong, even much ſtronger 
than the preſent; in Regard that was not of a Deviſe 
of Land, or of a Truſt of Land, to a Papiſt; but a 
Deviſe only that the Land ſhould be ſold for Payment 
of Debts and Legacies, and the Surplus paid to "a Pa- 
piſt; which was notwithſtanding reſolved to be a Profit 
out of Land; and as the Deviſee of the Surplus might 
in Equity, on Paying the Debts, c. elect to take the 
i „ | / fe Land, 

la) Paſchæ, 13 Anne. - 09 See the Caſe of Hill verſus Filkin, 
Vol. 2. 6. Ke Al As BY | | 


[A] For this Reaſon it has been determined, that where a Judgment 
Was given to a Papiſt, he could not extend the Land; for that would 
give him an Intereſt in the Land; and it is the fame Thing, where 
the Judgment is given in Truſt for a Papiſt. By Lord Parker, Lowther. 

| verſus Fletcher, Hill. 1719. . 1 
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L 


Land, and prevent the Sale, cerefore it was held to 
be within the AQ. | "(Et PP 


| Whereupon it was urged, that Cappoling the e Deviſs 
of theſe Leaſehold Eſtates to the Lady Dover was void, 


ſhe being a Papiſt; then the Conſequence would be, 
that they muſt go according to the Statute of Diſtr 
bution, which'gives the Wife _ where there ba a 
Comment” as in I preſent Cale N 


But hank it was inſiſted by the other Side, is as 
the Wife, being a Papiſt, could not take by'a Will, fo 
neither could ſhe be intitled by the Statute of Diſtri> 
bution, | which is a Will made by the Legi 


flature for ſuch 
as have made none for eG; and it would be 
putting it in the Power of the Papiſt to elude the Ad by 
ſaying, I know I cannot give my Leaſehold Eſtate 
to my Wife or Child that are Papiſts; but I will die 
e inteſtate, at leaſt as to ſuch Leaſehold Eftate;” and 
then the Act of Parliament will g it d — tho 
they be Papiſts. 
in ds Af inde to prevent prog nt ve" 
the Clauſe aforeſaid, which ſays, ll E ated, 
Terms or Intereſts made, done or 4 to or to the 
Uſe of a Papiſt, ſhall be void“ Now dying inteſtate 
is ſuffering 4 Eſtate, for want of à Will, to go to a 
+ iſt. Alſo the Intent of the Act was, that the Pa- 
: ſhould not be capable of t any Imere$t i 
Leaſehold or Freehold B tes, whereby they might be 
enabled to prejudice the Government; and whether | . 
ſuch Papiſt has che Eſtate either through the Gift f 
the Anceſtor by his making a Will, or by his d vg | 
inteſtate, it will. be equally within the Miſchief 
tended to be prevented by the Act; and though this 
might ſeem an Hardſhip, it was no more ſtill than 
what the Act deſigned, (wiz) to put Hardſhips upon 
Papiſts, n 1 pa 


Beſides, there ate rematkable Words 
in 


* 
3 
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On the contrary it was argued, that though the Act 
did intend to put Hardſhips on Papiſts, yet it was only 
ſuch Hardſhips as the Words and plain Meaning thereof 
neceſſarily imported; that whether a Papiſt was diſ- 
abled to take by the Statute of Diſtribution, was a 
Queſtion never yet determined; that the Term [B] 
on which ſo much Streſs hd been laid, was 
plainly thrown into the Act as a Word of Courſe, and 
applicable to ſuch Conveyances as ſhould thereafter be 
made to the Uſe of, or in Truſt for, a Papiſt, by way of 
Common Recovery; but that ſuppoling the Word ſuffered 
was to be taken in the largeſt Extent, then a Deſcens 
would be within the Clauſe, and ſo on Lands could 
deſcend to a Papiſt of above the Age of eighteen Years 
and fix Months; for when Lands come by deſcent to 
an Heir, it is what the Anceſtor ſuffers to happen for 
want of a Will: That by ſuch Conſtruction all the 
Freehold and Leaſehold Eſtates that ſhould ever-come 
to Papiſts would be effectually diſpoſed of; the for- 
mer, to the Lord by way of Eſcheat, and the latter 
to the Crown, for want of an Owner. Laſtly, that 
this was a penal Law, and not to be extended by any 


| A Pajit,if Lord Chancelor: I do nat know that this Point was 
and a half, is ever in Judgment, but I am of Opirion that a Papiſt 
cpable of may, take within the Statute of Diſtribution. I muſt 


Lands by recur to the difabling Clauſe in the latter End of the 


'* Deſcent; 


alſo a Papiſt Stat ute of the 11 & 12 W. 3. made to prevent the 
may take a Growth of Popery, | which ſays, That no Papiſt ſhall 
fate by the purchaſe any, Manors, Lands or Terms, c. Now 
Srature of à Purchaſe muſt be by the Act of the Party in the way 
of Grant or Conveyance, or at leaſt by Will ; but in 

(BY This Exprefſion, and indeed, the whole Paragraph, is almoſt 
Word for Word tranſeribed from 1 Fac. 1. cap. 4. /e8. 6. RT; 


„ 
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the Caſe of one dying Inteſtate, it is the 4 
Law, [ Q] it is er th of 
Shares to the Widow and -Next of 


of be 
theſe diftributary 


ee . 


The laſt PW Wye was, 8 
WEN bee EE 
| ould be di 
The Lord Dover having 555 Aa Nee 
(vx) One Nephew by 
and two Nieces by Hg , 
jeQed, that were this Nap I 
Grand - Nieces that were next of Kin, 
D [D] per Capita; becauſe 8 
Vol. III. 


0 


„ oa 


taking as Tenant, by | 
ET 
Perſon thus intitled to ies withi | | 
Lateſtate ; in ſuch Caſe, t Db on mig ae ater the 
made within a Year, yet the 4 
tereſt veſted, tranſmiſſible — borate arts” 

this 
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ſhall be no Repreſentation among Collaterals er 
<* Brothers and Siſters Children :” But among Nephews 
and Nieces, (as here) there may be nn by 
the expreſs Words of the Statute. 


Tf one dies 


A But here Lord Chancellor er the Counſel 
without IF- gial ſaid, that all , theſe Nephews and Nieces of the 
— ber Inteſtate were equally of Kin to him, and took as ſuch, 
leaving ce and not by Repreſentation; conſequently they muſt 


veral 


thers and take per Capita, and not per Stirpes; ſerus had any one 
Siſters Chile. Brother or Siſter been livin 44 the Lord Dover's 


OneNephew Death: That this Point had been determined by the 


by a Brother, Lord Sommers upon great Deliberation 1 in the Cale: of (e) 


and three 


Nephews Walſh and Walſh, and ſubſequent Caſes having been re- 
Nieces by a ſolved agreeably thereto, it was fit that Matter ſhould 


Siſter ; theſe 
* ow be at reſt. 


per Capita, 


and not per this Senſe the Statute makes a Will for the Inteſtate z and it is as if a 


. Stirpes, be- Legacy w ueathed payable a Year hence, which would plainly be 
2 all e- an Eat ee reſently Nay, where 'one died withour Wißger 
qually of Iſſue and Inteſtate, leaving a Father, who alſo died before taking out Ad- 
| miniſtration, or altering the Property of the Eſtate; though in that 
Caſe there was only one who could claim as next of Kin, and fo, li- 
terally and ſtrictly ing, there could be no Diſtribution 3- yet by the 
Statute, the Right to the Inteſtate*s Perſonal Eſtate veſted in the 3 
and conſequently belonged to his Executors or Adminiſtrators, and not 
to the next of Kin to the firſt Inteſtate, who in ſuch Caſe happened to be 
a different Perſon, Grice v. Grice, by the Lord Cowper, Hill, 1308. And 
note; Mr, Vernon upon this On told the Reporter, it had been 
twenty Times determined in „ that where there is on one Per- 
ſon intitled to take the Perſonal E of the Inteſtate, as next of Kin, 
the Statute veſts the Right in that Perſon, PR] him "mm of 
me Party deceaſed, | | 


© Precedents in n Chaney 5 7% 


Storke 


Kerbe verſus Storke & e contra. 2 
ce/lor Ki 
FAM ES Storke, a - confllerabls Mancha at Rumſe — 4 
in Ham Nlbire, had three Daughters, Mary, 'Elizabeth, 1 · | 
and Ann . 3 James Storke was a ſtrict Preſbyterian, Daughters 
and bred up all his Children and Fatnily that way; he b, 5 
had three Brothers, Samuel, Thomas, and 4 who — pn three - 
were alſo Preſbyterians. The aid James Sorke having — 
ſurvived his Wife, made his Will, and appointed his 8 
three Brothers and one Andrews (who was a Clergyman pointing bs 
of the Church of 'Enghmnd, and bis Wifes Brother) Brothers, = 
Executors thereof, and Guardians to his three Infant Clereyman 
Children. The Teſtator in his Life-time ſent his eldeſt — 
Daughter, who was ſixteen Years of Age, to his England, 
Brother Samuel Storke, a Merchant in London, to . 
educated, and ſoon after died. Upon his Deceaſe, An- Infant 
drews, one of the Guardians, living near the T eſtator — pM 
in Hampſbire, got into his Cuſtod Far two Daughters ving ſent his 
that were ar Cute Father's Houſe: at his Death, and Daughter to 
placed them at a Boarding · School in Hampſhire, where 7's *= 
they were bred up in the way of the Church of En gland. 1 The Clay 
After which he procured a. Bill to 2 bas ht in the un gov the 
Names of the three Infant Daughte "the four Daughter 
Executors and Guardians, for àn nk "bf the Te. gc, and. 
{tator's Perſonal Eftate, the co Ac whereof was places them 
in the Hands of the rhree Karies, — Teſtator's Own ing Scheel, 
Brothers, and praying, that the Court * — where th 
rections for the Education of the three Infa 
ters in the Way and Principles of the Church 01 DI 
England, On the other Hand, the three Brothers and vroughe 
brought their Bill to have the two Daughters delivered 2 


. 


| have the eld- 

to them. | 2 ity eſt Daughter 
155 placed out 

with the other Pes th Hows Heaton Br aid ians their Bill to 


have the two Daughters delivered to them, offering Parol Evidence that the Teſtator directed 
and declared he would have his Children bred up Preſbyterians ; the Court declared no Proof 
out of the Will ought to be admitted in the Cale of a Deviſe W a * any more 
than in the Caſe of a Deviſe of Land. . | 5 


2 


0 
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ſonal Eſtate; and in Regard 
Teſtator, the Storkes, had no way miſhebaved them 
ſelves, but had ated ; in every 
- Benefit of the Infants Eſtate ; ; all Parties were. ordered 


-———_— given by the Teſtator, that his Children ſhould. be 


Will, his Lord 


fired to be; on ber 
Wich ber Uncle Samuel Kurie, tis Lonltip e 
the ſhould ane thee if he, pleat, 


E] and th this was repreſented to have been | 
1 De Who 


The Lord Chancellor decreed an Account 'of the per- 
the three Brothers of the 


'Thing for the Good and 


to have their Coſts out of the ſaid Eſtate. But though 
there were Proofs in the Cauſe, of Directions having 


brought up in * own Form of Religion, and as 


Preſpyterians; yet the ſame not being expreſſed in his 
declared, He would not go out 2 
the Will, nor — any Parol — . — che TD 


tor's Intentions how bis Infant . Daughters Bald bs be 
educated as to their Religion; ſaying, that Paro Proof 
ought no. more to be admitted in the Caſe . of 
4 than in the Caſe of 4 Deviſe of 
However, with Reſpect to the eldeſt Deer, he 
being above the Age of ſixteen Years, and in London, at 


the Houſe of the Teſtator's Brother Samuel Srorke, one 


of the Guardians; it was ordered that ſhe ſhould be 
{ent for immediately into Court, which being accord- 
ing r where ſhe de- 
a Deſire to continue 


As to the other two Daughters ; 3 
preſſed chat the three Guardians and thoſe, che Teſta- 
tors on Brothers, did deſire to have theſe Children 
delivered to them, and that the Court bad a Power, ſo 
to do, fince by the Guardians ing, the Care 
and Guardianſhip of the Infants devolved to the Court; 


4 could 


„ See the Caſe of The Duke o rut Boy, del 70 
RS Lord Hol ind, * 


ren ee ee 
man would have oppoſed the er three; and not- 
withſtanding it was inſiſted, hare > "oh 'Caſe of ſo 
the Court would order the two 


Daughters to be delivered over to the three Guardians, 
to be educated as they ſhould think 


great a Majority, 


in Regard, 
unlawful to breed them Preſbyterians; and the Inten- 


tion of the Teſtator in all lawful Things ou 
take Place: Let the Lord Chancellor would 
more than direct the Maſter to inquire, - whether the 


School in Hampſhire, at which the two younger Children 


were placed by the Guardian, — ä — 
School for their Education; giving 


Liberty to all Parties I Ee es 
Ms nt ara 


having 


good and proper 


Id — 


"HE Defendant, 4 


Debs, and is 
the Promotion 


of Excommunicato 


1 


ces 


inventus ; 


* 


- 


. FS ” » 4" 
. — F . 4 hs 


ain maln WI $ Cie. 


1 * 2 i mie e 2M 
— dere} as the Coduty -Gaol, for One that bad 
been ſued in the apeicict Court r 

bis Wife, Cauſ# Adulttrii d Suite; 
in which Court chere 'was 4 Sentence of Divorces bebe, 
—— Toro, and a Condemnation: in Cuſts, for ved 


r whereof he being excommunicated, 


ad Go tie Return, K, 


” £-% 
* | A 
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of Eren day to the Watden of the Fleet; but the Wit 
who may return a New ef: 


| Pics, and thereon charge him with an Brem a 


(ad) 1 W. & M. ſeſſ. 1. cap. 18. 
Vor. III. 


r * 


ſince the Act of (4) Toletationy it 


77 


' 


eſpe 


ſingle Guardin, the 3 


not 


— up 


bk Yon 
* - 


out a Writ 
gay BY 6 to the Sheriff, 
| may ram an Habeas Cor 
—"—_ N r 
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er he 
of ns a 


and Fleet, is ex— 


bimſelf to be removed by Habeas ted; the 
Corpus into the leet Priſon : The Proſecutor ' in the Spi. Se 
ritual Court applied to the Curſitor to make out a W 
„ Grefied: to the Mar den of 


ſoner in 
. for 


2 ä 


to the 


will not di- 
. 
fitor to make 


54 


umm. 


& 
* 4.8 


De Term. 9. Trinitatis, 1730. 


— 


Officer to whom 
that the Writ may 


the Ele, to chas the Defendant Srudwicks Py 
But: the Curſitor, app that it was the con- 
ſtant Courſe to make out this Writ of Excommunicato 
capiendo to the Sheriff, and to no other Perſon, refuſed 
to make out the ſame directed to the Warden of the 
Fleet; wherefore, as the Directing the Writ to the 
Sheriff would be to no Purpoſe, foraſmuch as he could + 


not go into the Fleet Priſon to execute it, ſo that here 


would be a Failure of Juſtice, unleſs the Writ 8 
be directed to the Warden of the Fleer: For t 

Reaſon, Application was now made to the Court of 
Chancery, for an Order to the Curſitor to make 
out the Writ as deſired; infiſting, that this ought the 
rather to be done, becauſe the Defendant,' while he 
remained a Priſoner in Newgate, the County Gaol, 
might have been there charged by the Sheriff; wheres 


as, having by his own Artifice removed himſelf to 


the Fleer, he had now endeavoured to elude the 
Juſtice of the Court. That the Statute of the 5th 
of Eliz. cap. 23. (whereby the Writ of Excommuni- 

cato capiendo that was before returnable in Chancery, 
is made returnable in the King's Bench) mentions, 

throughout the ſeveral Parts of it, the Sheriff or other 
ſuch Writ ſball be directed, or to mom 
the Execution thereof ſball appentain; which Words imply, 
be directed to other Officers as well 
as the Sheriff; and it is plain, that in fome Caſes ic 
cannot be directed to the Sheriff, as where the Sheriff 
is the Perfon excommunicated; on which Occafion it 
muſt be directed to the Coroner: And by che ſame 
Reaſon, in the preſent Caſe the Writ might (it was 
ſaid) be directed to the Warden of — both to 
prevent a Failure of Juſtice, and that the Party ſhould 
not take Advantage of his own Artifce 1 in removing 
himſelf from Newgate to v : FA | 


. A 
* 
. 
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The Maſter of the Rolls, before whom this Matter The Court 
was moved, - aſked: whether there was any Precedent of % CA. 
a Writ of Excommunicato capiendo being directed to the tachments to 
Warden of the He? To which it was unſwerech that 2 b. oe 
none could be found; but that the Court of Chancery 
had often directed their Attachments to the Warden of 
the Fleet to take the Priſonets in the Flees Priſon. 
Upon which his Honour, having taken Time to con- 
ſider of it, on the Day of Motions next after the Term 
declared his Opinion, that the Oourt of could writ of Es- 
not order the Curſitor to direct this Writ to the War- Use 
den of the Fleez, the ſame being a Viſcountiel Mrit; and Writ; but 
though the Words of the Statute of Rlixabeth in-ſeveral Seer 
might be meant of -Bailiffs of Liberties, or abe Coroner, Apacluud. 
who in all Caſes is the proper Officer to execute Pro- it mutt be 
ceſs where the Sheriff is a. Party, or otherwiſe inca- de Coronet. 

pacitated : That in the County Palatine. of Durham the In the Coun- 
Writs are directed to the Chancellor of Dunham, order- I goo 
ing him to command the Sheriff; chat in this Caſe Writ are 

there need be -no Failure of Juſtice, becauſe the Writ d Chan. 
might be directed to the Seriſf, on whoſe x 5 . 
Non eſt inventus into the King s Bench, that Court might denng bim 
grant an Habeas Corpus. to bring up che Friſanar, and to Shen. 
that the Court of Chancery s granting Attachments to 
the Warden of the Fla wus not u parallel Gaſe, be- 
cauſe thoſe Attachments are not returnable in the King's | 
municaro capiendo muſt be returnable in the King's Bug br . 

Bench. Wherefore, there being no Precedent of ſuch turnadble in 
Writ being ever directed to the Warden of the Ha, 
nor any Likelihood of a Failure of Juſtice for want af 
it, bis Honour refuſed to order the Curſitor to make out 
this Writ directed to the Warden of the Hlect. W 
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Caſe 15. | | Cheſter verſus s Cheſter. 


Lord-Chan- 
celler King, 


Lird Chief 7 Sin _ Cheſter had two b William, en, 
Za, K. Sir William — ter, and John, now Sir Fobn Cheſter; 
Lord 7 Cher Sir John Cheſter the Father, on the Marriage of his el- 
Maron Rey- deft 8on William, ſettled Lands of $667 per Ammmn, 
M-. 7uftize Part in Poſſeſſion, and Part in Reverſion after his own 
Fri. Death, on the ſaid William for Life," Remainder as to 
Son, B. and Part thereof to the Wife of William for Life, Remain- 
C. and on der to the firſt, Ne. Son of the Marriage in Tail Male, 
r b . fa. Remainder to Truſtees for 500 Tears to raiſe Portions 
tles Part of for the Daughters of the Marriage, (via) 40001. 
. h. Tals amongft all the Daughters, Reminder to the ſaid Wil- 
and 4. being liam and the Heirs Male of his Body by any Wife, Re. 
of the Rever- mainder to Sir John Cheſter : the Father in Fee. Aﬀer- 
hon of theſe wards Sir John Cheſter the Father ſettled other Lands 
of other of near 1000 J. per Amum, on his younger Son, now 
Pain, Sir John Cheſter, for Life, Remainder to bis firſt, Ce. 
deviſes all Son in Tail Male ſucceſſively 3 and being ſeiſed i in Fee 
H of Lands in Poſſeſſion” of about 400 J. per Aunum, in 
ments mt e. Littleton, Marſton and 'Milbrooke, by his Will deviſed all 
22. his Lands, Tenements and Herediratnents in theſe three 
1 15 id of; Towns of Littleton, Mofas and Milbrooke, "ov "elſewhere, 
fion in Fee not by bim ly ſettled, or | thereby by Vim otherwiſe 
will paſs.” diſpoſed of, to ook any for the Term of 100 Years, 
upon the Truſts therein mentioned, Remainder to his 
ſaid younger Son John Cheſter in Fee. The Truſt of the 
Term of 100 Vears was, to raiſe out of the 
yearly Rents and Profits of the Premiſſes compriſed in 
the ſaid Term, to pay the Teſtator's Debts and Lega- 
cies; in Aid of his 'Perſpnal Eſtate. The Teſtator died, 
leaving an eldeſt 8on William, afterwards Sir William 
Cheſter and a younger Son John, now Sir Jobs Cheſter. 
About a Year er _ N - ban ner, Sir e 


. M4 4 | 2 1 
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liam Cheſter 
tiffs) and leaving no ue Mak” 


The Queſtion 
remote Reverſion, | 
by the {aid Settlement on the Teftator's Son 
William, ſhould be conſtrued to have paſſed by this 


\ © A 


— 


Sir Folm Cheſter ; if not, the ſame would deſcend to 
the ſix Daughters of Sir William Cheſter, as Heirs at 
Law of Sir John the Father, and Sir William: his eldeft 
Son. And now this Caſe was 
Chancellor, the Lord Chief Juſtice 
Chief Baron Reynolds, and Mr. Jultice Price, whom the 
Lord Chancellor called to his Aſhftance. . Wee 


And by choſs who argued 8 Pen Heirs 


the Will, according to the Intention, and the ſeveral 
Circumſtances manifeſting ſuch Intention, it could not 
be reaſonably thought, 2 the Teſtator meant to paſs 


this 5 — in Fee by his Will; that as the 
Plaintiffs were Heirs at Law, 


and not to be diſinherited by doubtful Words, 
as they were not endeavouring by this Suit to 


ſettled, by Sir John 
dant his 
and Revechion | but that the Daughters of Sir Williams: 
would not be provided for according to their Quality, 
if they had only 4000 l among fix of them, and the 
additional Lands, which 
their Father Sir William, were but of ſmall Value: 
That the Queſtion was not, whether Sir Juhu Ch-fter 
had it in his Power to deviſe this Neverſion in Fee; 


for it was plain he had; but whether, in this Caſe, it 
was his Intention to 


Vol. III. 


Cheſter the Father, upon 


appear 


died, wa ſix We (hem now fler 


before as Goin was, het * 
upon the ſeveral Eſtates 


Will? If it did, then it would belong to the Defendant 


argued before the Lord 
Raymond, the Lord 


at Law, it was inſiſted, that according to the Words of 


2 | 


hey were wot endearing by thi ft th th 
the Defen= 
ger Son, in bis Life-Time, in Poſleffior 


they were intitled to from 


pals it; | and here it was ſaid to 


ä a #* K — 
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appear plainly not to n been his ! ar his 
if he had really intended to deviſe this Reverſion in 
Fee, he would have mentioned it, as he had done other 
Lands of leſs Value. He had deviſed all his Lands in 
the three Towns of Littleton, Marſton and Milbrooke; 


and why not in the other Towns, where the Lands 


were of greater Value? That it was true, in this devi- 
ling Clauſe the Teſtator had added the Word elſewhere, 
(the Deviſe being of all his Lands, Tenements and He- 
reditaments in theſe three Towns, and elſewhere ;) but 
that this looſe, general Expreſſion, when the Teſta- 
tor had before Mende to 'Particulars, ſhould never 
take in Lands of greater Value than the Particulars be- 
fore expreſly mentioned; for which was cited the Caſe 
of Wynn and Littleton, - 1 Vern. 3. and 2 Vent. 351. 
where the ſame Cale 1s reported by the Name of Sir 
Thomas Littleton's Caſe, and is as follows: A Man de- 
viſed to J. & and his Heirs, all his Lands in Denbigh- 
ſhire, Montgomeryſbire and Flintſbire, or elſewhere within 
the Dominion of Wales; and the Teſtator was ſeiſed in 
Fee, and in Poſſeſſion, of Lands in other Counties 
within the Dominion of Wales that were in Mortgage 
to him, and theſe mortgaged Lands were of greater 
Value than the other Lands; whereupon 1 it was declared 
to be the then Lord Chancellor s Opinion, and decreed, 
that after the Teſtator in that Caſe had deſcended to 
Particulars, the Word elſewhere, which is like an Er- 
cetera, and comes in currente calamo, ſhould not com- 


been particularly mentioned. 


But that, taking the Word elſewhere in the moſt ex- 
tenſive Signification, yet that was reſtrained by the ſub- 
ſequent Words not 5 bim formerly ſettled, or otherwiſe 
diſpoſed of; and then the Deviſe would run thus: I 
: deri all my Lands and Hereditaments in Littleton, 
8 e and Mons, and elſewhere, not by me 

formerly 


prehend Lands of greater Value than thels which had 
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2 formenly ſettled.” Now theſe Words formerly ſores 
mult be iind e, and be intended to 


Lands from by the Will, 3 it 4 
for this Clauſe, would have been included therein; 
and conſequently. will prevent the Paſſing of this Re- 
verſion in Fee. Fot rl if the Teſtator, or any one 
living, were aſked, — the Lands in Sir 2 
Cheſter's Settlement were not ſettled, the Teſtator nd 
all Mankind muſt anſwer in the e; they were 
ſettled on Bir William Cheſters Marriage, and if ſo, 
were not to paſs by this Will; e e 
formerly ſettled by the Teſtator were to paſs b 
Will, = though the Ræverſion in Fee was not 1 
| ye the Lands were, and therefore muſt not paſs. 


That ſup 
« deviſe all x my Lands, excepting 
this had been the ſame as if all che Lands mentioned 
in the Settlement made on the of Bir William, 
had been particularized in this Exception z and if ſo, 
there had — bo think that the Lands ex- 
cepted ſhould And for this was dy as an ex- 


* 


n e was, 9-1 


= 


11 anon, the $a of 5 v. 


they eam to be — are. 


| 

Thas the dees un} OceaNats of cho! Nee; 
mn this Deviſe was a plain Indication of his Mean- 
ing, and ſnhewed he did not intend to paſs the Land 
ſeltled on his Sor Willie; for the Deviſe of all theſe 
Lands was, to Truſtees for 100 Years, in Truſt; out of 
bY rn * 

Remainder 


the Lands ſetilads; 


8 
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ſhewed, he was to continue the Family, and therefore 


| Strode v. Lady Ruſſel, and the ſeveral other Caſes in the 


Fee not being Aſſete, was of no Value in the Eſtima- 
tion of Law, and therefore ought not to. paſs by the 


— 


Remainder to the preſent Sir John Cheſter in Fee. 
Now, nothing could be intended to be compriſed in 


this Remainder in Fee to the preſent Sir John Cheſter, 
but what was 


—_— in the Term of 106 
Years, and thut could not reaſonably be ſuppoſed to 
include the Lands riſed in the before mentioned 

Term of 500. Yours ; Ref all theſe Lands in Sir 
William Cheſter's Settlement were limited to Sir Willia 
in Fail Male General; namely, in Default of Sons of 

that Marriage, to him and the Heirs Male of his Body; 
and it was not reaſonable to make the Reverſion in Fee 


a Fund to pay Debts, which was not 1 much as Aſets 


for that Purpoſe. 


Further: The Truſt is to pay Debts out of the « an- 
nual Rents and Profits, ſo that the Eſtate is not to be 
ſold, but only the annual Profits to be applied: But 
ſurely the Eſtate ſettled on the firſt and os Sons of 
Sir William, whoſe Lady was every Year delivered of a 

Sag till within a Year of the Death of the Teſtator 
ir Fobn Cheſter, could not afford an yearly Profit to- 
rok ſinking the Debt. That as to the Caſe of Srrode 
v. Lady Ruſſel, 2 Vern. 621. (and which it was ap- 
prehended mighte objected) where one deviſed all his 
Lands and Hereditaments out of Settlement to his Ne- 
phew Strode, he taking upon Himſelf the Name of Litton ; 
there, the Condi pon himſelf the Name, 


tion of 


to have the Family Eſtate, and conſequently, the Re- 
verſion in Fee of what was ſettled. Again, what 


further Sſtioguiſhed the principal Caſe from that of 


Books of that Nature, was, that in the principal Caſe 
there was an Eſtate-tail in Being in a third Perſon, and 
not in the Teſtator, by which Means the Reverſion in - 


2 | - general 


— — 
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. Words of all the Teſtator s Lands and erke 
ments #0t otherwiſe ſertled. dit 


Laſtly, it was obſerved, that a Field called Berry | 
Field, wherein were the Conduit and Water-pipes which 
ſupplied the Capital Meſſuage with Water, (and which 
Capital Meſſuage was e on oh LI 
eldeſt Son Millan Chefter) had by this Will 
_ Cheſter, been deviſed to the eldeſt Son Villas N * his 
Heirs ; from whence it was ſaid to be natural to infer, 
that the Fee-ſitnple of the Capital Meſſuage, and the Fee- 
ſimple of the Feld were not intended to be parted; 
. that the Reverſion in Fee of the er 
was not intended to be diſpoſed of from the Heir at 
Law, to the kreſent Sir Fobn Cheſter. . 


But the Lord Chancellor and the Judges * ſtants, One deviſes 
were all clearly of Opinion ag ainſt the Plaintiffs. They in 7 3. and 
admitted that the Heir is os univerſal Repreſentative C. and 
of his Anceſtor, and by doubtful Words ought not to where. The 
be diſinherited: But ſaid, the Queſtion here was, whe- Land in 4. 
ther theſe Words were doubtful ? they thoughit not; 5 
that the Word elſewhere was the ſame as if the Teſtator of much 
had ſaid, He deviſed all bis Lands in {he Rp e dg 
ticular mentioned, or in any other Place whatſoever ; _— 
that there was no Reaſon to reqect ſo plain, proper, and da i the 
intelligible a Word in a Will as this, which probably any wh pass 
was inſerted to avoid the Prolixity of naming the 0 
veral other Towns in which the Premiſſes lay, it being 
a great Eſtate, and difficult, at the Time of making 
the Will, and when the Teſtator might be ſuppoſed 
to have been inops Confilii and without his Writings, to 
particularize all the Towns. That the Word elſewhere 
was therefore the moſt ſignificatit, ſenſible and compre- 
henſive Word that could be uſed for that 8 
n to the naming of them; and it would be 
the moſt dangerous Conſequence, under Pretence of 
o R con- 


/ 
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2 this Will, and aſſiſting * Teſtator's Inten · 
tions, to reject a Word ſo r to be made uſe „ 
both for the ſake of Brevity and Security. a 


That as to this Caſe af $i r Thomas Littleton, deck 
on the other Side from Vern. and Vent. the Queſtion 
there n depended on the Premiſſes in Con- 

troverſy, being a Mortgage. Now, an Eſtate though 
mortgaged, continues ſtill to be the Eſtate of the 
Mortgagor, ſubject to the Payment of the Yoo 
which is upon it; and the Mortgagee's Right is | 
to the Money due upon the Land, not to the Lac 
itſelf ; for which Reaſon, till the Mortgage is fore- 
cloſed, it is not properly the Mortgagee's Land, or to 
paſs as ſuch, by the Deviſe of all his Lands, if the 
Teſtator hi other Lands to ſatisfy the Words of the 

Will; and in the Report of this Caſe in Ventris, it is 

ſaid, there were ſome other Circumſtances which ſhewed 

the Teftator did not intend to paſs the mortgaged Pre- 
. miſſes, and therefore the Force of that Authority is 
out of the Caſe. That if the Deviſe had been o all 
the Teſtators Lands and Hereditaments, (without fay= | 
ing more) and then had limited the Premiſſes to ts 
Truſtees for 100 Years, Remainder to Sir John Cheſter | 
in Fee, this had been good; the Words Lands and Here- 
ditaments would have paſſed the Reverſion in Fee in the 
Lands; and the Words not otherwiſe by me ſettled, 
could- have excepted only that Eſtate in the Lands which 
was otherwiſe before ſettled : Whereas it is plain tha 
the Reverſion in Fee was not ſettled, and therefore * 
would paſs by the Will; the Land can no further be 
ſaid to be ſettled, than the Eſtates therein are ex- 
hauſted : But the Reverſion in Fee of this Land not 
being ſettled, the Land, as to ſuch Reverſion, is not 


- Milk end ante; ſo that the 33 Lands in ſeveral Reſpects 


| Lands ma 
[ | Lands ay dent ad aue (vis.) ſettled as far the Uſe thereof u limited, and wp 
| ſettled as to the Rever/ion, 


. : may 
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may be ſaid to be ſettled and unſettled, (vz) with 

Regard to all the Eſtates exhauſted, and of which par- 

ticular Eſtates are limited, the Land, as to theſe Eſtates, 

may well be {aid to be ſettled: Though in Reſpect of 

the Reverſion in Fee, it may properly be {aid the Land 

is not ſettled. That it was material, that this Revers 

{ion in Fee which remains unſettled, is Part of the old 
Eftate ; ſo that if the Perſon making this Settlement The Rever- | 
was ſeiſed in Fee as Heir on the Park of the Mother, Fart or d. 
he ſhall ſtill be ſeiſed of this Reverſiom as of his old z Efate; 
Eſtate, and as Heir of the Mother's Side, as before.” In Owner bad 
like Manner, if the Lands were before Gavelkind, or fie 120d = 
Borough Engliſß, this Reverſion, as Part of the old Mother, the 
Bſtate, ſhall deſcend in Oaveltind and Bugliſh as deten t, 
before: Wherefore, with Regard to this Reverſion, the the Heir on 
Land is with ſtrict Propriety ſaid to be unſettled, and 5, 40 fit 
the Owner ſeiſed thereof as Part of his old Eſtate, hig/was Borough 
old Property and Dominion. Beſides, nothing can be C i 
ſaid ro be ſettled, but what the Party who made the ſball deſcend 
Settlement has not a Power over ; whereas the Revere. 
ſion in Fee continues in the Power of him from whom 

the Eſtate firſt moved, and therefore cannot be ſaid to 

be ſettled; ett wo { a1 = M34 As pate tots 


'\\ 1 ; . ; Cy > 0 4 | AT 4 n 8 
The Lord Chief Baron obſerved, that he | looked. 
upon the Caſe of [ER] Wheeler verſus Walrand to have 
been the firſt Caſe of this Nature, which had been 
adjudged, and is in Allen's Reports 28. Next came 
the Caſe of Lidcot verſus Willows, which though ad- 
judged otherwiſe in the Reign of King James the 8e- 
cond, and about the ſame Time with that of h ver- 
ſus Hyly, yet afterwards, in the Reign of King William, 
LE] The Reporter bete 3 chat in £ Caſe of Toy. | 
heard at the Rolls, Trinity 1731, this Caſe of Wheeler venus Wairoud 
being cited, his Honour ſent for the Record; from whence it appeared 
to have been found by the Special Verdict, that, unleſs the Reverſion 
in der by the Will, there would not be ſufficient 4 Te- 
ſtator's Debts; which Reaſon is not taken Notice of in the bn 
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2 
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[un was brought of the Judgment 


Lidcot verſus Willows, and'the Judgment 
Carthew 50. 3 Mod. 229. alſo 2 Vent. 25255 
the Caſe of Hyly verſus Hyly m 
be Law, it being adjudged the 


as the Judgment of the latter was reverſed upon 
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3 


well be ſaid not to 


me Way, and about 
the ſame Time, with that of Lideot jy Willows; and 


Error 7 


ſo alſo would the former have been, had — been 


brought thereof; and that, 


Caſe of Strode verſus 


agreeable to the Caſe of 
Lidcot and Willows, was that of Cook verſus Gerrard; 


1 Lev. 212. And the Court laid great Streſs on the 
Lady Ruſſell, which was affitmed 


in the Houſe of Lords, and as ſtrong as the principal 
Caſe, being a Deviſe of all the Teſtztors Land out - of 
Settlement ; which Words were determined to pals b. 


Reverfion in Fee of the Lands in Settlement; 


that this Reſolution bound them down in the principal 


obſerving, 


Caſe 3 and that the Caſe of a Son inheriting the Ho- 


nour muſt be as ſtrong as that of a Siſter's Son, who in 


the aborementioned Caſe was the Deviſce of Si Willow 
Litton. 


7 


And 2s to what had been ferred from Sir Joby 
Cheſter the Teſtator's having deviſed Berry Field to Mil- 


liam Cheſter and his Heirs, (via.) that the ſaid Field 
and the Capital Meſſuage were intended to go together, 

and not to be parted ; the Court took Notice, this was 
but a flight Circumſtance, and that if there was any 
— in it, then the Field ſhould have been de- 


viſed to the fares Uſes and to the ſame Eſtates; as 
the Capital Meſſuage was limited by- the Settlement 
made on tlie ſaid William Cheſter's Marriage. Where - 


upon the Decree was in Favour of Sir 
Defendant, by the unanimous Opinion of 


Mir N N Price. 
I 


John Cheſter the 


the Lord 


+ Chancellor, Lord Chief Tu * Chief Baron and 


Kt 


N 
/ 
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- Barlow verſus. Bateman. dite 16. 
„Jekyll, Aa- 
R. Arte, of Wales, gave an A del Le of fer of the 


tool. to his Daughter, upon Condition that ſhe _ 
married a Man who bore the Name and Arms of Bar- Periſe of = 


low; and in Caſe the Daughter married-one who ſhould Feme on yt 


not bear the Name and Arms of Barlom, then the Te- 5 * 


flator deviſed che 1000. to the Plaintiff. The Daugh- Man of the 
ter married the Defendant, whoſe Name was Bateman; pane 1 
but about three Weeks before the Marriage he called ne vpon 

himſelf Barlow; and it was ſaid, that it was uſual to hog 

have an Ad of Parliamerit to Ke a new Name, which #«7/, and 
had not been done in the principal Caſe. Beſides, it marries him; 
was the Intention of the Teſtator, that the Perfon — v*atev 


formance of 


who ſhould marry his Daughter, and be intitled to this the Condi- 


additional Legacy, ſhould be one of his Family, and Eater will 
have originally borne that Name; whereas the Defen- not decree | 


dant was of a Family much Kforior: and would, in — —— 


all Probability, as ſoon as he ſhould have received the 9 * 


Legacy, take again his true Name of Bateman; ; where- 
fore the Plaintiff claimed the 1000 at | 


— 


Maſter of the Rolls: The Plaintiff woull -iftle Him , 
ſelf to this Legacy as a Deviſe over, on a Suppoſition | 
that the Daughter has forfeited it; but I am of Opi- K 
nion, that the Condition is complied with, y the De- ©! dr" ry — 


fendant's taking the Name of Barlow. Surnames are Chriſtian 


N F 
not of very great Antiquity ; for in ancient Times ty. places of 


the Appellations of Perſons were by their Chriſtian 3322 
Names and the places of their Habitation; as, Thom D. &c. 

of Dale, (vix) the Place where he lived. I am ſatiſ- One may of 
fied the Uſage of paſſing As of Parliament for the Wien an 


without an 
Taking upon one a Surname, is but modern; and that AR of Par- 


iament, 


any one may take upon him what Surname, and as change his 
many Surnames as he pleaſes, without an Act of Par- 1 


„ F-- nn dn 


Y 5 | 
* 
* 4 
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| liament. Whereupon, though the Plaintiff's Counſel 
deſired the Court would direct, that the Defendant 
ſhould ever after retain the Surname of Barlow, from 
an Apprehenſion that he would, when he ſhould have 


received the Leg 
yet his Honour 


reſume his old Name of Bateman; 
ur re make ny ann 181 


CS oy. John Roberts, Eſa; and Cortihnt ws 2 
22 tharine his Mf, i laintiffs. 


David Roberts, Eſq; the Son 
of - the Plainti Roberts, I Defendant 


4 treats We T Bill was to be relieved apainſt an underhand 
of his Son: Bond, dated the firſt of February 1728, gained 
and in the by the Defendant, David Roberts the Son, from the 
on the Son Plaintiff his Father, in the Penalty of 2000 L for the 
 thereisn Payment of 1000 J. within fourteen Days after the 


Power reſer- 
ved to the Date of the Bond, 
ther, to 
as any Wife whom he ſhould „ in 200]. e "9 1000 J. to the Son. 


he Father treating about marrying Wife, the Son agrees with the ſecond Wife's 
Relations to releaſe the 1000 J. and * releaſe it; but takes a private Bond from the Fa- 


ther for the Payment of this 1000 J; Equity will not ſet aſide this Bond, becauſe it would 
be injurious to the firſt Marriage, which being prior in Time, is to be preferred. 


The Equity was, that the Bond was obtained by 
the Defendant the Son from the Plaintiff John Roberts 
the Father, in Fraud of the Agreement made on the 
Marriage of the Plaintiff John Roberts the Father with 
the he Plaintiff Catharine his ſecond Wife, and with- 
out the Privity of her, or any of her Relations. 


The Plaintiff "Job Roberto, firſt Wife, who Was #2 
Defendant's Mother, was a conſiderable Heireſs, and 
died leaving ſeveral Children by the Plaintiff, The De- 
fendant David Roberts was the Kecon Son ; for whom 
3 the 
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the 


Plaintiff his Father by 
in 2 C Dragoons; 
eldeſt Son dying, the Defendant David Raberes the Son 
intermarried with the Siſter of Mr. Maller, late one 
of the Maſters of the Court of Chancery, who had a 
Portion of 4000 l. and (inter al) the Plaintiff the Fa- 
ther, who was Tenant by the Curteſy of all his Wife's 
Eſtate, joined in ſettling a good Part of this Eſtate on 
his Son the Defendant Dauid Roberts in Poſleſhon, and 
on his Wife . Melley ; the Reſidue af the 'Eſtate 
was limited to Fob Roberts the Father for Life, Re- 
mainder to David Roberts the Son, with a Power re- 
ſerved to John Roberts the Father to ſettle 2001. per 
Annum, (Part of the Premiſſes limited to him for Life) 
upon any Wife which the Plaintiff Roberts the Father 
ſhould marry, he the ſaid Roberts the Father paying, 
or ſecuring, to the good Lik 
berts the Son, 1000. 1 


The Power in the Settlement was 


Pens in a firi 


viſo, that in Caſe the Plaintiff Nobert the Father 
ſhould pay to the Defendant Roberts the Son, or to his 


good Liking ſecure to the ſaid Roberts the Son; 10001. 


it ſhould be lawful for Roberts the Father to limit to 
any Wife that he ſhould marry, Lands of the Value of 
200 |. per Annum. There was alſo a Power for the 
Defendant Roberts the Son to limit Lands of 400 l. 

Annum to any Wife that the Son ſhould * 


Aba the Plaintiff Roberts the Father entered 


* 


who had 3000 J. Portion; and thereupon the Plaintiff 
Roberts the Father propoſed to ſettle theſe Premiſſes of 
200 L per Annum upon the ſaid Catbarine his i 


ntended 
* 3 Wife; 


bought « Coinmillion uf Li- 


ing of the Defendant Ro- 


Manner, by way of Condition Precedent, (vis) a Pro- 


into a Treaty of Marriage with the Plaintiff Catharine 
Barker, the Sifter of George Barker of Chiſwick, Eſq; - 
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Wife ; bat thin it appearing, that the Plaintiff Ribert 


Roberts the Son did agree to releaſe this 1000 J. in 
1000 l But it did not appear, that the Son's Wife, 
his Son into Mr. Barker's Company, on which Occaſion 


1000 l. to the Father, then the Father ſhould give 
him, the Son, a Bond for the Payment thereof within 


10001. to the Son within a Fortnight after the Fa» 


giving the ſaid Bond to the Son, was without the Pri- 


— = 
— 2 


che Father was to pay 1000 J. to his Son David No- 
berts, upon 'his (the Father's) making this Jointure; 
and that the Payment thereof would very much 
ſtraighten the Plaintiff Roberts the Father; unleſs this 
1808 was releaſed, the ſaid Plaintiff Catharine and 
os Relations would not conſent to the Marriage. . 


Upon which the Plaintif Riberts the Father ood 
ing to his Son, and informing him where the Marriage 
Treaty ftuck, (namely, at the. Father's paying this 
1000 JL to the Son) and that it could not proceed, 
unleſs the Son would releaſe the ſame; the Defendane 


Conſequence whereof he wrote ſeveral Letters to Ro- 
berts the Father, intimating that he would releaſe the 


or any of her Relations, were conſenting to ſuch Re- 
leaſe. However, the Plaintiff the Father introduced 


the Son expreſſed himſelf pleaſed with the intended 
Match ; but not long after, "the Defendant Roberts the 
Son began to recede from his Promile, and inſiſted 
with his Father, that if he, the Son, releaſed this 


a ſhort Time after the Father's Marriage; to which 
the Father, being very much ſet upon this ſecond Mar- 
riage, did at length conſent, (via.) to give a Bond to 
the Son for the Payment of the 1000 J. upon the Son's 
giving a Releaſe to the Father: And the Bond which 
the Father was to give to the Son, was, to. pay the 


ther's Marriage. But this Agreement for the Fathers 


vity of the ſaid Catharine Barker the intended Wife, or 
any of her Relations, ; 
1 Thereupon 


— — — 
ry * 82 : 


menen . 


. = . 
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Thereupan a Ralealo was 2 for thi Purpoſe, | 
which Roberts the Son did execute, and the Father pri · 
vately gave his Bond for the Payment of 1000 J. to 
his Son; but the Releaſe of the Son not being thought 
effeQual by the Friends of the ſaid Catharine Barker, 
another Releaſe was prepared for him to execute, which 
accordingly Roberts the Son did execute for this 1000 L 
but a Day or two before. the Marriage; and the Fas 
ther did about the ſame. Time, or ſoon after, execute 
a anew Bond to the Son ; but this Bond, as: the fer; 
was given by Roberts the Father without the Privity 
of Catharine. his infended en or 8 


her Rela- 
tions. FL, " EW if 


The PIE 8 Roberts 1 Father and the 
ſaid Catharine took Effect, and the Portion of 30004. 
was paid. Afterwards the Defendant Roberts: the Son 
ſued his Father on this Bond for 1000 L. upon which 
the Father Roberts brought a Bill in Equity againſt his 
Son, and on Motion before the Maſter of the Rolls, 
bad an Injunction on the - Merits : And now between 


_ the Seals after Trinity Term, the une came i to has 
heard at the Rolls. When | | 


On Behalf of the Plaintiffs i it was inlited, chat it Was 
plain this Bond for the 1000 J in Queſtion was ob- 
tained from the Plaintiff Roberts| the Father without 
the Privity of the Plaintiff Catharine the Wife, or any 
of her Relations; that it ſeemed as plain, that neither 
Catbarine the 48 nor any of her Relations,” would 
have conſented to the Match, had they known of this 
underhand Bond being given by the Plaintiff Noberre 
the Father to the Defendant his Son; which: appeared 

ſtill more evidently by the great Caution made uſe of 


by the Plaintiff: Catharine and her Relations, in except- 
VoL. C i 


— 


-— 


— 


— — 
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fortable a Manner as otherwiſe he might, and money 


— —  —— 


ing to the firſt Releaſe executed by the Defendant Ro- 
berts, as not ſufficient and effeCtual z and in infiſting 


upon another Releaſe which was thought more effec« 


tual, and had been executed by the Defendant Roberts 
the Son; that whenever any of theſe underhand Agrees 
ments on Marriage came in Judgment, the Court con- 
ſtantly declared an Abhorrence of them, as being in 

Fraud of the Marriage, and generally tending to make 
the Marriage unhappy ; and that every Thing which 
had, or ſeemed likely to have, thoſe Effects, ought 
highly to be diſcouraged. * | : 


That for this Reaſon Equity is careful that the open 
and publick Contract made upon the Marriage ſhould 
take Place, and will not ſuffer that to be infringed by 
any clandeſtine and private Agreement. whatever; nay, 
fo odious in a Court of Equity are all ſecret and 
underhand Dealings, - as to intitle to Relief even the 
Huſband himſelf, though Party to the Fraud and con- 
ſenting to the Agreement: But in the principal Caſe, 
the Bond given by the Huſband for the Payment of the 
Money, did in Conſequence affe& the Wife. 1000 L 
was a conſiderable Sum of Money, for which, when the 
Huſband ſhould be called upon, he mutt be diſabled 
thereby from maintaining his Wife, at leaſt in ſo com- 


would have done, and therefore it was proper the Wite . 
{ſhould be, as here ſhe was, a Co-plaintiff, in order 
to conteſt and ler alide the Bond. - © 2 


That it was true, the Bond in Queſtion was only for 


10001, but it might have been for 10,0001. and if 

the preſent Bond for 1000 J. were allow'd to be good, 

by the ſame Reaſon a Bond for 10,000 l. had been 

good alſo, which muſt utterly have incapacitated the 

Plaintiff Roberts from maintaining his Wife, who muſt. 
Gi, 8 — + 00 
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in ſuch Caſe * 


gons heck tog and been u d 


upon, 
ber Relations, enn n nn ; 


a Portion as ene 


It was ö iu Proof, that che Plaintiff 
Roberts. the Father did in all outward A ance. exe- 
cute this Bond freely. But this was not at all material; 
for {till it was a clandeſtine Bond, given without the 


Privity of the Wife or -her Relations and would, as 


Was. before obſerved, if diſcovered, in all TY 
have prevented the Marriage. 


That innumerable Precediints might bo alledped, 
where the Huſband not only was paſſive in conſenting 
to the underhand — but had alſo been active 
in encou ing it; and yet had been relieved againſt 
his own A 


was done 1 . Favour to the Wife, and to the End her 


Huſband might not thereby be diſabled from the better 


maintaining her, who in the preſent Caſe was not 


tended to have known any Thing of the Bond, but to 


have been intirely innocent, and * om the ag Im- 
puration of Fraud. 


And as to the Jointure made upon the Wife in this 


Caſe, it was ſaid to be a hard Bargain, being but a + 
Jointure of 2004, per Annum for 300901. Portion: : 


Whereas it is uſual to ſettle 100 J. per Annum for ev 
10001. and this 200 l. per Annum lay at a great dis 
ſtance, in Wales, without any the baſs! oe _ 
Children of che ., | 


That wich Regard to the Father's Power wle to 
him to make a jointure, it was obſervable, he was 
made to pay 1000 l. for it, for a Power to limit only 
an Eſtate for Life, and this in Reverſion too, after an- 
other Life: So that if Roberts the Father ſhould happen 


\ Fraud and Contrivance; which doubtleſs 


* 
- > 
: | 0 _” 
& 
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thing; that it was at the Rate of five Years Purchaſe, 


Father to the Son, not by the Son to the Father; 


lieved. The ſame in (e) Turton verſus Benſon, 2 Vern. 


(e) See Vol. 1. 498. where there is a Note referring to this Caſe. 


to farvive his Wife, it would have been paid for no- 


which was holding him to rigorous Terms, eſpecially 
when at the ſame Time the Son was intruſted with a 
Power of making double that Jointure, being allowed 
to make 2 Jointure of 4001. per Annum, without pay: 
ing one Farthing for it. 74 +-5 e 


It was admitted this was a Bond given by the 


ſo that the uſual Argument of its having been given 
by Compulſion or Coercion might ſeem not applicable 
in this Caſe : But ftill the Fraud was not the leſs upon 
the Plaintiff Catharine, who was intirely innocent, and 
kept in Ignorance of it. The Wife was equally a 
Sufferer, and her Relations impoſed on to as great a 
degree, as if ſhe had been the Wife of the Son, not 
of the Father. And as to Authorities, they were very 
ſtrong, as in 1 Vern. 348. Redman's Caſe; fo 1 Vern. 
475. Gales verſus Lindo; in which Caſes the Wife as 
well as the Huſband was Particeps Criminis, and yet re- 


764. Wherefore it was prayed, that as the Court for- 
merly ordered an Injunction till the Hearing, ſo they 
would now grant a perpetual Injunction. 


On the other Side it was urged, that in the prin- 
cipal Caſe the Plaintiff Roberts the Father was not only 
Party to what was here called the Fraud, in giving 
this underband Bond for the Payment of the 1000 J. 
but that, upon the Defendant Roberts the Son's Mar- 
riage, when he reſerved to himſelf a Power to make a 
Jointure of 200 1. to any Wife whom he ſhould there- 
after marry, he himſelf made a private Agreement 
with his Son, that the latter ſhould releaſe this 1000 J. 
to him; and the very Bill ſets forth, that the Son the 

$: | Defendant 


De 7 erm. x. 7 rinitatis, 17 


Defendant n at the Time n . b his 
Marriage Settlement, did declare before ſeveral Perſons, 
that he would not inſiſt upon ſuch e not e 
Payment of the 1000 ld. wy | 


0.chet-oll-chns-adichk be--alladuo dba as png 


ſecond Wife of the Plaintiff Roberts the Father, might 
likewiſe be ſaid on Behalf of the Wife of the Defen- 


dant Roberts the Son; and if it ſhould be inſiſted to be 


injurious to the Plaintiff Catharine, the ſecond Wife of 
the Father, that this private Agreement ſhould take 
Place; it muſt be allowed to, be no leſs prejudicial to 
the Wife of the Son, that the private underhand A- 
greement for the releaſing, or not inſiſting on the Pay- 
ment of the 10001. on the Father's. — a Join» 
ture on theiſgcond Wife, ſhould hold good; and it was 
plain that the Agreement on the Marriage of the Son, 
that the Father, if he ſettled a Jointure-on a ſecond 
Wife, ſhould pay 1000 l. was made on a valuable 
Conſideration, and with a View to prevent the Fa- 


ther's marrying again. Then, if the Plaintiff Roberts 


the Father, had not an undoubted Equity on his Side, 


and the Law ſhould be in Favour of the Defendant | 


Roberts. the Son, (as clearly it was, the Bond Tr 
good at Law) the Son's Bond muſt parall 


That as it appeared from the Son's gs that 
this Proviſion was made at the Inſtance of the Hiſt 
Wife's Friends, that, if the Father married again, he 
ſhould, on his making a Jointure on a. ſe 


under the firſt Settlement, and to have given them 


Notice of this intended Releaſe of the 10001. they 
being i in ſome ay in rde nnen appro | 


Vols Wk) is ride ib 1 


* 


Wie pay 
1000 / to the Son; the ſecond Wife or her Friends 
ought to have applied to the Relations and Truſtees 
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| [Here the Court ae it to the Plaintiff's Counſel, 
whether they had known or could cite any Precedent of 
an underhand Agreement to give a Bond on a Mar- 
riage being ſet aſide, which when done, would be in- 


jurious to a former Agreement made ___- a valuable 


Conf! deration b 


To which it was anſwered, chat 4 Agrees 
ment or Promiſe the Son might make to the Father 
of his not inſiſting to be paid this 10004 on the 
Father's {ſecond Marriage, yet it did not appear that 
the Father ever required a Bond or Covenant from 
the Son to oblige him to it; and as to any verbal 
Agreement to that Purpoſe, ſuppoſing there were any 
ſach, the Son mult know it would not beqyinding ; and 
it would be hard that this Agreement for the Father 8 


giving a Bond to pay this 1000 J. to the Son (which 


was plainly an underhand Bond) ſhould be binding to 


the Prejudice of the Father's ſecond Wife, who brought 
a good Portion, and was at leaſt herſelf innocent of any 


Fraud, whatever Imputation of that Kind b er bs | 
on the Huſband. ] 


Maſter of the Rolls: It is molt true that Equity 
does abhor all underhand Agreements in Caſes of Mar- 
22 and perhaps, this may be the only Inſtance in 

Equity, where a Perſon, though Particeps Criminis, ſhall 
yet be allowed to avoid his own Acts. | Marriages | 
ought to be encofiraged, to which End, the open and 
publick Agreements, on Marriage Treaties ſfiould be ſup- 
ported and made good. It is not uſual in Caſes of this 
Nature, for the Wife to be made a Co- plaintiff with 
the Huſband, in order to avoid the Agreement, but the 
Huſband has been relieved on a: Bill brought by him 
alone. And therefore, I do not think that the Wife's 
Joining in this Bill, at all alters the Caſe. Neither 

does 


De Term, L Ti rinitatis, 1930: 


” 


4 it make any | Difference, that the Father ſeeks here 
to be relieved — the Bond. No Evidence has been 
given of his having made uſe of his Paternal Autho- 


rity, and the Father is as much at © Liberty to _— 


* as the Son. 


But what I babe t to be bla is,\ thut whatever 
Arguments can be made uſe of in Favour of the Plain» 


tiff Catharine, the Father's ſecond Wife, or of her Huſ- 
band, to prove that the Father ought to be diſcharged - 
of the Bond for Payment of the 1000 the very ſame 


Arguments may be urged on Behalf of the Son and his 
Wife, to prove that it ought to be paid. Thus ſup» 
poſing it to be an Hardſhip upon the Father's ſecond 
Wife, that her Huſband ſhould be forced to pay this 
1000 J in Breach of the 


made by the Son; is it not equally an Hardſhi 

the Son's Wife, and as much > Violation a7 yet 
and fair Agreement made on ber Marriage, that the 
10004, ſhould not be paid upon the Father's making a 
ſecond. Jointure ? The Con 


that, as the Agreement on the Son's -Marriage was the 
firſ#, it ought to have the nn 2 * 1 in 
A Nu. eft in Fure. 


| Further: On the Face of the Bill ix is alledged, 
the Son on his Marriage, and when his Father agreed 
to pay the 1000 J. on his making a ſointure to a ſe- 
cond Wife, engaged not to inſiſt on, or expect, the 
Payment heroes which ſhews it was intended as a 
Fraud upon 
Father's Agreeing to pay the 10001. on ſuch Contin- 
gency, might be ſore Inducement to the Son's Wife 


and her Relations to come into the Match. But if this 


had not been charged in the Bill, it ſtill a 


ppears on the 


lequence of which will be, 


that 


the Son? s Wife, or her Relations; and the 


. 


publick and open Agreement 


Merits, that the Defendant Roberts the Son' and his 


Wife are Purchaſers of the 1000 J. in 9 of the Fa- 


—— 


ther $ 


1 


ä 
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ther's Marrying again and making ſuch Jointure, as he 
has done. Wherefore, ſince the Payment of this 10001, 
by Roberts the Father, may as much contribute to the 


comfortable Subſiſtence of Roberts the Son and his Wife, 


as the Non-payment of it may conduce to the comfort- 
able Living of the Father and his Wife ; and as by Means 
of this Bond, Roberts the Son has the Law on his Side, 
I think the Bond muſt be paid, and the only Relief I 
can give the Father is, to award a perpetual Injunction, 
upon Payment of Principal, Intereſt and Colts. - 


In this Caſe the Maſter of the Rolls obſerved, that 
the Practice of the Court, in relieving againſt all Mar- 
Tiage-Brocage Bonds, plainly ſhewed it to be their Opi- 
nion, that every Contract relating to Marriage, ought 
to be free and open; and he took Notice, that in the 
Caſe of (Ff) Potter v. Keen, where there was a Bond to 
pay Money for procuring a Marriage, the Lord Sommers 
decreed in Favour of the Bond, conceiving, that as the 
Procuring a Marriage was a good Conſideration at Law- 
for an Aſſumpfit, ſo, provided the Bond were in a rea- 
ſonable Sum, the ſame might be a good Conſideration 
for a Bond in Equity. But that the Lords, with great 
Juſtice, reverſed the Lord Sommers's Decree, for that it 
would be of dangerous Conſequence to allow of any 


{uch Bonds, as tending to introduce many improvident 
Marriages. | I 


7 Caſes in Parliament 76. See alſo the Caſe of Low verſus Low 
poll — * 
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Term. 8 Micha, 


T708: 


Shi rley & af vetſ us Coll Parts. 


ROBERT, "wh Karl W was feiſed i in Fee Gains 
many other Eſtates) of Lands in Ireland of 2000 l ae 

per Annum; and having ſeveral 80ns by his firſt Wife, ro 
(vix,) Waſhington, &c. and alſo having ſeveral Sons by Thing on 
his ſecond Wife, (Siena, the preſent C 

Ferrers) the {aid Earl Robert by a Settlement had — 
ted theſe Premiſſes in Ireland to his Sons by his laſt Lady, log of the 
the Counteſs Silena. Upon the Death of Earl Robert, was» Matter 
the Earldom deſcending to Waſbing:on Burl Frrers, his 1 
Lordſhip claimed Title to the Premiſſes in Ireland by though the 
Virtue of a prior Settlement made thereof by Earl 9 [ ͤ 2 
Robert in Mæy 188 3; whereby the Premiſſes were li-'x ©! . 
mited to himſelf for Life, Remainder to his Son Waſh. 
ington for Life, Remainder to his firſt, Cc. Son in Tail 
Male, Remainder to every other Son of Earl Robert in 
Tail Male ſucceſſively, Remainders over. And it __ | 
inſiſted on by the Sons of the fecond Marriage, th 


this was a forged Deed, an Iſſue was directed ro Co ths 


lame. Earl Waſhingron a. aq. 
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moved) on Afﬀidavit made, that no other Perſon was 


the Earldom deſcended to the Defendant. | This ſu- N 


ſpected Deed of May 1683 had been brought before the 
Maſter by Earl Waſtingion; and the younger Sons by the 
ſecond Marriage and their Agents having inſpeCted it in 
the Maſter's Hands, one John Shirley, born in Ireland, 
and to whom Earl Waſhington had ſhewn ſeveral Fa- 
vours, came to the Wer d to ſee the Deed, and made 
an Affidavit, that in December 1720, the Deponent 


himſelf, by the Order of Earl Waſhington, tranſcribed 


this ſuppoſed Deed from another Copy in Parchment; 
and that, at that Time, there was no Seal, or Name 
ſubſcribed, nor any Witneſſes to it ; whereas now it 
appeared, that this very Deed had a Seal put to it, and 
Earl Robert's Name and Title ſubſcribed to it, and 
three Witneſſes Names indorſed, though thoſe Witneſſes 
Names were almoſt rubbed out. 


The Sons by the ſecond Marriage thereupon end 
a ſupplemental Bill ſetting forth this Matter, with us 
Shirley's Affidavit —— he and pray ing, that they 
might be at Liberty to examine this Witneſs in order 
to have his Teſtimony perpetuated. * And now it was 
moved, that the Plamtifls might examine this Witneſs _ 


de bene efſe, the Defendant __— prayed a Commiſ- 


lion to an{wer. 


On the 4 Hand this'1 was z oppo 6d on Behalf of 


che Earl, by reaſon there was not the Common Affi - 


davit, that the Witneſs was old, or infirm, or in any 
Danger of dying; and it was ſaid to be againſt the 

conſtant Courſe to grant ſuch Motion, but upon very 
full Affidavits of the Witneſs's not only being old, but 
alſo infirm, and in Danger of dying. | 


But the Lad Chancellor (after this had been twice 


privy to this Matter, as the Plaintifts knew or believed, 
3 | did 


cor 45 
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did order that hs plaintiffs ſhould be at F to exa - 
mine this Witneſs Shirley de bene eſſe; in Regard he, as 
well as all others, might die, and by that Means the 
Plaintiffs might be deprived of his Teſtimony; and for 
that this Matter lay in the Privity of this Witneſs only, 
and was of great Importance: But that if he were cen. 
living, the Plaintiff ſhould produce him at the nat 


Afterwards, on the Trial of the Iſſue, a che Bar * 
the King's Bench, Hillary, 17 30, the Deed was found 
to be forged, upon the eee Ae by this Witnels. 


Fones verſus Com Sraffrd & at. Cale 19. 


1 Plaintiff, as Ani during he Mino- EEG : 
. of four Infant Children, of the Goods and Bendl. 
Chattels — one Bromell, who died Inteſtate, brought 
his Bill to recover a Debt by Bond for 2000 l. date 
ſo long ſince as 168 5, and a Debt by Note for 800 1. 
dated % long fince as 1686, both pretended 28 3 | 
been en by Sir Henry Johnſon, Kn N The Bill al- | 
ledged, that Sir Henry Jobnſon by his Will had ae 

his Lands to pay ys Debts, and was b - by the 
Plaintiff againſt the Defendant the Earl Strafford, 
as Ae e with the Will annexed. of Sir Henry 
Johnſon, (on the Executor's renouncing) and againſt his 
Heir at Law and Deviſee; and it a by the Bill, 
that one of the | ſaid four Infants, being the Eldeſt, 
and a Daughter, was married to 7. N. i was f 
Age, and a Co- Plaintiſf, and who ein 
and not by his Prochein any or Guardian, Wer 


The Defendant the Earl of Srafford, 5 mk Tar the 
of the Bill which ſought to recover the 20004, or the. 
"Pp due on the {aid Bond, or the Money 2 | 
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the ſaid Note from the ſaid Sir Henry Joby u, o the 
Defendant as his Adminiſtrator, or which fought any 
Relief in Relation thereto, or any Diſcovery in Order 
to ſuch Relief, demurred; for that it appeared on the 
Face of the Bill, and of -the Plaintiff's own ſhewing, 


that as the Plaintiff's Title was only as Adminiftrator 


of Bromell, ſo the Adminiftration was determined by 
the Infant Daughter's having married an Huſband who 
was of Ape ; alſo, as to ſuch Part of the Bill as ſou ght 
to recover the 8 0 J or Money due on the Note pre- 
tended to have been given in 1686, the ſaid Defendant 
pleaded the Statute of Limitations, and ſhe wed, that the 
Debt was barred by the Statute; and that fix Years 
and upwards had incurred, long before the ſaid Six Henry © 
Jobnſon had made his Will, Werd he * his 
Lands with the Payment of his Debrs. 8 


| Mixers)” to that Part of the Bill by which the 
Plaintiff ſought to recover, the Money due on the Bond, 
the Defendant pleaded ; that the Plaintiff had brought 
an Action of Debr on the Bond, in the Court of Exche- 
quer againſt the Defendant, who had pleaded Solvit ad 

diem, and that the ſaid Action was ſtill depending) and 
to ſome immaterial Part of the Bill, the Defendant put 
in a ſhort Anſwer. Theſe Pleas, together with the De- 
. murrer, coming on to be argued, the Lord Chancellor 
nc the Lord Chief yrs en hr oh to "his Aﬀli- 
Nance, , | 


Qed to Wis Deities which was 
dur and ſaid to be in Effect to the whole Bill, that the ſame 
pang, or d- was over-ruled by the Pleas, and alſo by the Ariſwer ; 1 
fer to the and that this was the proper roper Concluſion of all Dent. 5 
Judgment of the Court, that 


A Defendant 900 it was 


ſame Part of 
a Bill; for rers, (v.) to deman 


thePlea, &c, the Defendant ought not to anſwer - to ' what the De- 


over- rules 


due Danna. murrer extends to: Now the Demurrer extending to 
_ =y Relief, as to the Bond or * or any Diſcovery 


4 | in 


— 
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in Relation thereto, and the Defendant afterwards 
pleading the Statute of Limitations as to the Note, 
and the Action at Law, as to the Bond; theſe Pleas 
(it was ſaid) over ruled the Demurrer: For the Plaintiff 
might reply to the Pleas, and thereupon examine Wit- 
neſſes, and hear the Cauſe; ſo that the Pleas were as 
an Anſwer, and ſworn as an (a) Anſwer. | And upon 
Time granted to anſwer, the Defendant may plead ; 
wherefore it muſt be inconſiſtent for a Man to ſay, 
«* I demur, and therefore ought not to anſwer,” and 
et at the ſame. Time to anſwer; conſequently a De- 
fendant cannot plead and demur to the ſame Part of 
the Bill; and as Anſwering to the ſame Thing over- 
rules a Plea, ſo 4 fortiori Pleading or Anſwering to the 
{ame Thing over-rules a Demurrer. 


LW 
3 


And of this Opinion were the Court, (via.) that 
the Pleas, over· ruled the Demurrer. But ftill it appear- 
ing, that the Infant Daughter was married to one that 
was of Age; if thereby the Adminiſtration was deter- 
mined, the Court ſaid they would not proceed in a 
Suit, where it was evident the Plaintiff claimed under 
an Adminiſtration which was at an Ed. | 


Whereupon for the Demurrer it was inſiſted, that 
the Queſtion was no more than this: An Adminiſtra- An Admini- 
tion was granted of the Perſonal Eſtate of an Inteſtate granted du- 
during the Minority of four Infants, one of whom an. ink 
(being a Daughter) had married an Huſband who was Infant Chil- 


of Age, whether this determined the Adtniniſtration? ce, neo 


Now, the only Reaſon of granting ſuch Adminiftra- 3 — 


tion during the Minority of the Infants, was, becauſe Huſband, 
none of the Parties intereſted were capable of admini- who is of 
firing, on Account of their tender Age: But when one A 
of theſe had married an Huſband that was of Age, denn mines. 
Ven, e 4 no VS, 2 540 009 O_o 


(a) See Vol. 2. 464. 
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there was then a Party intereſted, who was capable of 
adminiſtring; by which Means, as the Reaſon of grant- 
ing the Adminiſtration ceaſed, ſo muſt the Admini- 
ſtration alſo. Ceſſante Cauſa, ceſſat Effeftus. That the 
Huſband was not only a Perſon capable of admini- 
firing, but the proper Perſon to manage, at leaſt his 
Wife's-Share of the Perſonal Eſtate, which ſeemed all 
of it 'to be now veſted in him ; but moſt certainly he 
had a Power of diſpoſing of it: So that the Admini- 
ſtrator durante minori Ætate had no longer the Property, 
nor any Right to the Poſſeſſion thereof. And why 
ſhould his Adminiſtration continue, when there was 
Nothing left for him to adminiſter? That it might be 
thought ſufficient for the Defendant to ſhew, that the 
{aid Adminiſtration was determined, without pointing 
out to whom Adminiſtration ſhould now be granted. 
However, it was conceived, that as the married Daugh- 
ter's Share of the Perſonal Eſtate belonged to her Huſ- 
band, ſo he ſhould have Adminiſtration granted to 
him of ſuch Share; and that a different Adminiſtration 
might be granted to another Perſon during the Mi- - 
nority of the other three Infants, ad Uſum & Commo- 
dum of theſe three Infants. poet's en | 


Neither was it material, that this Huſband who had 


married the Infant Daughter, was before the Court, 


and a Party to the Bill: For if the Adminiſtration was 
determined, then the Plaintiff's Right to ſue as Admi- 


niſtrator during Minority, Tc. was at an End; of which 


the Court would take Notice, and not ſuffer à Suit 
to proceed, where there was no Repreſentation of the 
Perſonal Eſtate in Queſtion, no Repreſentatives of the 
Infants to whom theſe Securities now in Controverſy 
(if ſubſiſting) did belong: That it was very true, there 
were three Children of the Inteſtate that were Infants 
under the Age of Seventeen, befides the Daughter who 
was married; but that would not help the Caſe ; 2 ; 
oh | ca 


- 
\ 


De Term. F. Michaelis, 1730. 


2 _— * 


cauſe where an Adminiſtration is granted during the 
Minority of four Infants, if one of the Infants comes 
of Age, this does determine the Adminiſtration, 5 Co. 
Brudenel's Caſe, 1 Lev. 74. agreed by the Counſel on 
each Side; nay, the Caſe is there put further, (via) 
that if Adminiſtration be granted during the Minority 
of four Infants, and one of the Infants dias, this de- 
termines the Adminiſtration, in 
ſaid there are four Infants, when one. of them is dead. 


Laſtly, That Prince's Caſe in 5 Co. 29. was very ſtrong 
in Favour of the Demurrer, where there being an 


Infant Executrix under Seventeen, Adminiſtration 
was granted to J. &. during her Minority: And the 
Adminiſtrator during Minority fold a Term for Years; 
adjudged ſuch Adminiſtrator could not fell the Term; 
and further, that the Adminiſtration determined on 
the Executrix's marrying, if it appeared that tbe Huſ- 
band was of Age. 80 that one of the Points then judi- 
cially before the Court, was, whether the Adminiſtra- 
tion during the Minority, &c. was not at an End by 


the Executrix's marrying; and it was beld, that the 


riage of the Infant Executrix to a Man of Age, 
was a Determination thereof; and the Reaſon given is, 
for that the Executrix had taken an Huſband, who (as 
the Book ſays) might adminiſter as Executor. Which 
ſame Reſolution is mentioned and allowed in Godolphin's 


Orpbau a Legacy 23 I, and in Swinburne 286; and in 


thoſe Books it is ſaid, that where an Infant Executrix 
takes an Huſband, who is of Age, it is the ſame 
Thing as if ſhe herſelf were of Age. And in 1 Va. 
Mr. Juſtice Twiſde. 80 that from the Reaſon of the 
Thing, and from the Authorities which were conceived 


to be in Point, the Adminiſtration durante minori /Etate, 


and con the Plaintiff's Title to ſue, was ſaid 
to be determined; and ſurely, in the Cafe of fo tale a 


it cannot be 
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Demand, the Plaintiff ought to be held Reilly: to ever | 
Thing, though but W of Form. 


As to the next Point, which was upon the Plea of 
the Statute of Limitations with regard to the pretended 
Note for 800 J. from Sir Henry Johnſon to the Plain- 
tiff's Inteſtate Bromell, and which was dated ſo long 
ago as the zoth of May 1686, (above forty-four Years 
ſince ;) it was admitted, that Sir Henry Johnſon did by 
One owes a his Will ſubject his Real Eſtate to the Payment of his 
. — Debts ; yet the fix Years, and many Years beyond that 
6 Years = pol, Period, having incurred after Sir Henry's having given 
— 49 — Marr. the {aid Note, and before his making his ſaid Will, 
ed; after this which was a Debt by ſimple Contract, was ſaid to 
Debtor by be barred by the Statute, and to have become as no 
in charges Debt, and conſequently neither revived nor aided by 
with the Sir Henry's Will ; and that there was a moſt manifeſt 
— — Difference between this and the Caſe lately in the Houſe 
and dies; it of Lordi, in which the Lord Stafford, the now Defen- 
Debt this dant, was Appellant againſt one Blakeway. It is true, 
vived, the ſaid Blakeway was a fimple Contract Creditor of Sir 
Henry Johnſon — a ſtale Note; but it was ſuggeſted in 
(0) that Bill, — made Part of the printed Caſe, that 
the ſaid Sir Henry, within five Years before the Making 
of his Will, and his Death, had paid to the {aid Blake- 
way Part of the Monies due on the Note then in Que- 
ſtion, which was inſiſted upon as an Acknowledgment 
of the ſaid Debt, and has alone been adjudged to revive 
a Debt, and to be Evidence of a new Promile to pay it. 
Wherefore (if the Allegations were true) That Debt 
was in Fact ſubſiſting at the Time of making Sir 
Henry Johnſons Will Te Payment of his Debts, and 
confequently muſt be within the Truſt not barrable by 
the Statute of Limitations, though after never ſo great 
a Length of Time; which is carrying the Statute far 
enough 


00 See Vol. 2. 373, 374. 
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2 in all Conſcience: But in the * Caſe the 
Debt by ſimple Contract was 8 barred by the 
Statute of . before the Making of Sir Hand 
Johnſon's Will, conſequently it was then no Debt, nei- 
ther had there been any Manner of Excuſe offered; 
whereby to alleviate and take off the Objection of this 
great Length of Time. And if it ſhould be 4 — 
ed, that the Statute of Limitations only bars the Re- 
medy for the Recovery of the Debt; but that the Debt 
in Equity and Conſcience remains ſtill; the Anſwer is, 
that the Statute of Limitations holds on a Preſumption 
that the Debt, in this great Length of Time, has been 
paid and ſatisfied ; but that ho Party is by Death 
deprived of his Evidence proving the , Which he 
could not keep alive; or by the Miſlaying of the Re- 
ceipt, Releaſe, or other Voucher of Payment ; and if 
the Parliament in this great Length of Time preſumes 
a Debt to be paid, why ſhould not the Courts in Weſt- 
minſter-Hall make the like Preſumption ? That there is 
no ſuch Thing in Law as a Right remedileſs, where- 
ever there is a Right, the Law giving a Remedy, Salk. 
21, 415. Beſides, as the Remedy, Suit, or Action in 
the preſent Caſe was admitted to be barred by the 
Statute of Limitations, this made the Caſe as mY 
as if the Party Creditor, to whom the Debt by ſim 
Contract was due, had, after the fix Years COT 
whereby the Debt was barred, releaſed to the Debtor 
all Actions and Suits, both at Law and in Equity, 
which would certainly have barred the Debt; nor is it 
credible, if, after the Giving of ſuch a Releaſe, the 
Debtor had made faxh a Wil as Sir Hemy Juhnſon 
had done in the preſent Caſe, whereby he had 
charged his Real Eſtate with the Payment 925 his 
Debts, that the ſaid Debt LP Note would have been 
n revived. 1% | 
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That it would be a Thing of the moſt miſchievous 
Conſequence imaginable, to conſtrue the Teſtator's Will 
in ſuch a Senſe; and would prove an Invitation to Cre- 
ditors of the longeſt ſtanding, after ever ſo great a 
Length of Time (eſpecially if ſuch Creditors happened 
to be poor and neceſſitous) to bring in their ſtale and 
ſatisfied Debts, in order to a double Payment; and the 
preſent Caſe was till the harder, it not being the Caſe 


vf an Executor, who might be preſumed to have been 
acquainted with the Teſtator and his Affairs, but of an 
Adminiſtrator, "ho. by his Anſwer had ſworn himſelf 


an utter Stranger to all of them. 

Then, as to the other Plea, (viz.) To that Part of the 
Bill which ſought Satisfaction of the Bond out of the 
Real and Perſonal Aſſets of the Teſtator Sir Henry . 
Johnſon, the Defendant had pleaded, that the Plaintiff 
the Adminiſtrator had brought an Action of Debt on 
this Bond in the Court of Exchequer, to which Action 
the Defendant had pleaded Solvit ad diem; and that the 


(aid Action is ſtill depending. Now, as this was a fair 


Iſſue tendered on the Point of Payment, and to which 
the Matter muſt at Length one Time or other come, 

if the Plaintiff would be ſo hardy as to venture it, why 
ſhould not the Court ſtop here, and prevent further 
Charge on both Sides, by ordering the Parties to go to 
Trial upon ſuch Iſſue? And if the Plea of Soluit ad 
diem were true, then the Debt being once paid, the 
Plaintiff could be intitled to no Diſcovery of Aſſets or 
Relief; neither could it be any Objection, that the De- 
fendant had pleaded doubly in the Action brought in 
the Exchequer, (vi) a ſpecial Plene Adminiſtravis 
alſo, by ſetting up ſeveral Debts, ultra que the Defen- 
dant had not Aſſets: For if this were true, the Court 
could not take 7 Notice of it, in Regard they can- 


not take Notice of any Thing but what is contained in 


I | tue 
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the Plea, nor coal hon Plaintiff f in the principal 2 | 


be prejudiced. thereby, ſince he might amend his Bill, 


and charge this Plea by the amended Bill, praying a 
Diſcovery whether theſe r N were real and 


juſt Debts, or not. 


With Regard to the firſt Point, che Lord — 


and Lord Chief Juſtice were of Opinion, that the Admi- 
niſtration taken by the Plaintiff to Bromell, during the 


Minority of the four Children, donec © aliquiis corum 
ſhould attain to twenty-one, did not determine on one 
of theſe Children marrying a Man of full Age; for 
that the Huſband of ſuch Child had no Right to ad- 
miniſter, becauſe not of Kin to the Inteſtate, and 
when the eldeft Daughter arrived to twenty-one, 
though ſhe ſhould be married, yet Adminiſtration 
muſh be granted to her, and not to her Huſband. That 


upon the Reaſon of the Thing; the Adminiſtration 


mult continue, there being no other Perſon capable of 
adminiſtring; neither was the Wife's Share of the Per- 
{onal Eſtate by the Marriage become veſted in the Huf- 


band, for — might be Debts. which muſt be ſatisfied 


before it could be known whether the Wife had any 
and what Right thereto; and after that, it could be 
but a Choſe en Action, which would not veſt abſolutely 


in the (c) Huſband by the Marriage; that as to the 


ſpecial Adminiſtration the Wife's Share to be 
grad to the Huſband, it was plainly impracticable; 
ſince it muſt be 'a fourth Part in Specie of all the 


Perſonal Eſtate, Which might conſiſt of ſeveral intire 


Things, ſuch as Horſes, Cows and Sheep; and then 
the Huſband muſt have a Fourth of every Horſe, Cow, 
Tc. of the Inteſtate; and by the ſame Reaſon, all Bond 
and ſimple Contract Debts muſt, as to a fourth Part 
of them, be veſted in the Huſband, which would 
render it impoſſible to put them in Suit; becauſe 


, (c); Vide voſt The Caſe of the Lord Carteret ds Paſcball. 


the 
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the Huſband could not ſue for a fourth Part of them 
only; and their Lordſhips ſtrongly inclined againſt the 
Where an Opinion reported by the Lord Coke in Prince's Caſe, 


Infant Exe- . , TE] 
3 — which ſays, That where an Infant Executrix is under 


under 17, ſeventeen, and an Adminiſtration is granted; if ſuch 
Adminiſtra- . . 
tion is grant- Infant Executrix marries an Huſband of Age, the Ad- 


ed, and the miniſtration is determined: This Opinion their Lord- 


Infant mar- 


ries an Huſ- ſhips ſtrongly inclined againſt, the ſame not being taken 


band of Age; . . a 
7.15. 5 Notice of in other cotemporary Reports, as in 2 And. 


determine 13 2. Cro. Elix 718, 719. and 3 Leo. 278. in all 


— 4 which Books Princes Caſe is reported; and it is re- 


the Lord markable, that the Author of the Book intitled The 
Saller as Office of Executors, p. 213- mentioning this Opinion, 


Raymond à little marvels thereat, conſidering (as he obſerves 


BETS * That theſe Things are managed in the Spintual 
yy agen Court, and by that Law [the Canon | which intef- 
ſeems to © meddles not with the Huſband in the Wife's Caſe, 
re or © and ſince by that Law, and not our Common Law, 

comes in this Limitation of ſeventeen Years. He 


cial, and is 


Notice of by * adds, that he has ſeen that Caſe otherwiſe reported 


cotemporary 4 in this Point.” 
Reporters, 


cc 


Beſides, That Part of the Caſe was at leaſt an extra- 
judicial Opinion not neceſſary to be determined, the 
principal Queſtion being only, whether ſuch a ſpecial | 
Adminiſtrator could aſſign over a Term for Years which 
belonged to the Teſtator? and reſolved he could not, 
which certainly is good Law. However, taking the 
above mentioned Point in Prince's Caſe to be Law, yet 
it differed, they ſaid, from the Caſe now before the 
Court ; for where an Adminiſtration determines by the 
Marriage of an Infant Executrix to one of Age, in the 
ſame Manner as if the Executrix herſelf were of Age, 
there is then a certain, known Perſon to adminiſter, (to 
wit) 'the Feme Infant, (the Huſband being incapable of 
proving the Will) and it is the Caſe but of one Minor: 
Whereas in the principal Caſe it could not be ws | 

RET”, who 
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who was to be tis F or whether there 
was any other more proper for that Office than the 
perſon already appointed during the Minority; for the 
Huſband being not intitled to have the Adminiſtra- 

tion granted to him, it was in the Diſcretion of the 
Ordinary to, grant it to whom he pleaſed, this Sort of 
Adminiſtration (4) not being within the Statute 3 and Se if Admi- 


they further held, contrary to one of the Reſolutions — 1 


above mentioned in Brudene!'s Caſe, that if Admini- "ins dhe N- 
ſtration ſhould be granted durin ng. the Minority of four four Infants, 
Infants, one of 48. ſhould 


before he comes to n don 
Age; this would not determine the Adminiſtration; determine 
for the living Infants would not be of Age, and the — 


other dying during his Infancy, and not being in Eſſe, contrary to 
would be as out of the Caſe. 9 7 the Opinion 


in 5 Co. Bru- 
denel's Caſe, 


Secondly, Touching the Plea of the Statute of Limi- 
tations, where the Teſtator, after ſix Years incurred, 
makes his Will, and charges his Lands with the Pay- 
ment of bis Debts (e); the Court obſerved, it had 
been held that ſuch Will revives [A] the Bebt, in 
Regard the fame, though the fix Years are paſſed, con- 
tinues ſtill to be a Debt in Conſcience, and a Defen- 
dant may, if he pleaſes, waive the Benefit of the Sta- 
tute. However, it having in a former Cauſe of the 
Lord Strafford's, brought before the Houſe of Lords on 
a like Point, been ordered, that the Plea ſhould ſtand 


Vol. III. A e for 
(d) See 1 Vent. ir fem, ET | | 
9 See Salk. 154. 145 28 Mil. 


[A] Quere, 3 to deviſe his Perſonal Eſtate in Truſt to 
pay his Debts, whether would this, as creating a Truſt, revive a Debt 
barred by the Statute ; or would not ſuch Deviſe be meer! void, as fay- 
= no more than the Law of Courſe ſays, (viz.) That a s Perſonal 

Eſtate ſhall pa 5 his Debis?-and if the T tor ſhould ſay that his Per- 
ſonal Eſtate hal not be liable to pay his Debts, or that his Book Debts 


e ö be plly 
voi 
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for an Anfwer ; the like Order was made in the pri. 
cipal Caſe. And, Mm 
In Relation to the third Point; the Lid hails 
and Chief Fuſtite were clear, that the Plea ought to be 
over-ruled, as being, in Effect, only a Plea of another 
Action depending in another Conte for the ſame 
Where the Thing; and that therefore the Plaintiff ought to make 
bor Lav fection [B] in what Court he would ſue, which 


both at Law his E 
and in Equi- Election no Plaintiff is bound ws make, until the Des 


Dine This Thing, fendant has anſwered. * 
he will be 

put to make his Election in which Court be will >roceed ; but nerd not however make 92 
Election till the Defendant has ad. | 


44% 


LB] The Order for rn an Election, recites * the Pant a 

roſecutes the Defendant at Law and in Equity for one and the ſame 

atter, ſo that the Defendant is doubly vexed ; wherefore it provides 
that the Plaintiff, his Clerk in Court pas A at Law, having No- 
tice of the Order, do within eight Days after ſuch Notice, make his Elec 
tion in which Court he will proceed ; if he elects to proceed in this 
Court (the Chancery,) — che Proceedings at Law are by that Order | 
to be ſtayed by Injunction. But if the Plaintiff ſhall clect to 
at Law, or in Default of ſuch Election by the Time aforeſaid,” his Bill 
is to be diſmiſſed with Coſts. And note; If one makes a ſpecial! 
Election to proceed at Law as to Part, and in Equity as to other 


Part 3 with regard to what the Plaintiff in elects to proceed. 
at Law, his Bill ought to be diſmiſſed with * N. Sp Le | 
Fehyll, Maſter of the 1 7 Ms nnen 1723. * Amonymus, * 
9 +<-F £6... A R 
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T. Bill was | brought by the ate Conf the 


of the "Real Elite of the fond William Ingledew, for > — 5 
Payment of his Debts, he having made a Will to this al 

Peck: * to all my worldly Eſtate, my Debts being fate, » . 
4 firſt ſatisfied, 1 deviſe the lain as follows.” Then he Debs being 
proceeded to devise Part of his Bftate, being Freehold, de t, 
to his Brother in Fee, to whom alſo he thed a the Real E- 


Term'for Years. Other Part being , he deviſed 1 
to A. in Fee, other Part of this F to B. and the basta be 


remaining Part to C. in Fee; aſter which he died with- A 


out Iſſue, leaving his Brother Jus Ingledew his Heir, 
who having, on ih Teſtator's Death, entered on the 
Freehold: Lands deviſed to him, and 40 en the Copy- 
hold Premiſſes, as not having been furrendered to the 
Uſe of the Will, made his Will, hereby he deviſed 
all his Eſtate Real and Perſonal to his Wite, and died, 
leaving a Son. 


The 
3 


- — — 
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The Widow of John Ingledew the Brother, and her 
Son, being the Nephew and Heir of the firſt Teſtator, 
joined in a Sale of ſeveral of theſe Lands to ſeveral 
Perſons, for valuable Confiderations; and the ſimple 
Contract Creditors now bringing their Bill againſt the 
ſeveral Deviſees of the Premiſſes, and allo againſt the 
Purchaſers, in order that the ſeveral Lands might be 
ſold for the Satisfaction of their Demands, the Will was 
proved, but John Ingledew, the Nephew and Heir of 
the firſt Teſtator, was not made a Defendant to the 
ill. Fe 
In a Devils Upon which it was inſiſted, that the Heir at Law 
_ 3 it ought to be a Party, it being ever done in like Caſes ; 
the Creditors that the Bill being for a Sale, if the Heir was before 
to ** a the Court, the Evidence to the Will would be pers 
Sale, te petuated; but in Caſe he ſhould not be a Party, a 


Heir is gene- 


rally to be Decree for Sale of the Eſtate would be vain ; for no one 
— would buy, at leaſt he would not give Half the Value 


Caſe of a for it: Whereas, ſhould the Heir be a Defendant, this 
2 Will charging the Lands with Payment of the Debts, the 
to pay Debts. Heir would be decreed to join; that the general Prac- 

tice in Caſes where a Will of Land is proved, is, to 

declare the Will well proved; that is, well proved 

againſt the Heir; for it cannot be ſaid to be proved 

againſt any one elſe. And ſuppoſe theſe Lands ſhould 
be ſold by the Deviſees, purſuant to the Decree, and 
afterwards the Heir ſhould ſue for the Eſtate, and re- 
cover; here would be a Purchaſer under a Decree, 
evicted notwithſtanding, for want of the Plaintiff's 
having made the Heir a Party: And yet the Court 
ought not to ſuffer any Thing to happen to the Pre- 
judice of thoſe, who are to be Purchaſers under its 
Decrees. eee | | * 


2 To 
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To which - it was anſwered, that the Deſcent was 
broke: by the Deviſe; and the Eliane being derilsd ui 
from the Heir at Law, he was no more intereſted 
therein than any Stranger; that in Caſe Lands are by 
a Deed conveyed to Truſtees to ſell, and afterwards the 
Grantor dies, unleſs the Heir is to have the Surplus, 


he need not be S: Patty © to by = AUT: ebe a 
Sale. i 


Maſter of the Rolls : This ſeems a. anal Objeftion; 3 
for ſince the Sale of the Eſtate muſt affect all the De- 
viſees in Proportion, and as the Eſtate would not, 
without the Heir being a Party to the Decree, ſell for 
near the Value, this might be a Wrong to all the 
Deviſees, and occaſion more of their Lands to be ſold, 
than would perhaps be otherwiſe neceſſary. With Re- 

gard to what has been urged, that where Lands are Where a Bil 
co by Deed to Truſtees to ſell, the Heir, unleſs © re Wil 
intitled to the Surplus, need not be a Party to a Bilf of Land, the 
that prays a Sale; it muſt be obſerved, that the Proof — 2 
of a Will is attended with more Solemnity than that of muſt be pro- 
a Deed ; the former being ſuppoſed to be made when i, ad Ex 
the Teſtator is in extremis, and therefore in Equity it of * Deed of 
is neceſſary to prove the Sanity, which is all preſumed for p Payment 
in the Cale of the latter: Allo a Deed may be proved ® 
viva voce at the Hearing; but no ſuch Order can be The Court 
made for Proving a Will; the Reaſon is) becauſe here a Wit to b. 


a Will to be 
more is to be proved than barely the Execution; for proved vivd 


Inſtance, you . muſt. prove, that there were three Wit» ured gpl 
neſſes, and that theſe ſubſcribed their Names in the 3 
Preſence of the Teſtator; which holds ſtill ſtronger in 

the preſent Caſe, where two Wills are to be Sd, 
namely, the Will of the firſt Teſtator William al, 


and atterwards that of 5 Ingledew. 


$26: y 
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But after all, conſide — Ingledrw, the 
firſt Teſtator, had been ever ſince December 17319, 
and that the Freehold Lands had been quietly enjoy'd 
under the Will, his Honour did decree a Sale without 
the Heir being a party; but ſaid, he would ſtop paſſ· 
ing the Decree, in Caſe the Defendant's Counſel ſhould 
Fe. able to ſhew where, in the like Inſtance, the Court 
ever refuſed to make a 247, a 2 — the 
Heir a 8 | 


40 In this ale e Nan having 
purchaſed a Term for Years,” and alſo Part of the Free- 
hold Eſtate that had belonged to the Teſtator William 
ledew, he pleaded, that he was a Purchaſer for a 
and valuable Conlideration, (ſhewing the Sum, and 
that it was to the full Value of the Eſtates) but omitted 
in his Plea to deny Notice of the Will of William Ingles 
| dew. — "I ' 44 | +4 


- ADefendant And for the Plea it was argued, that the Plaintiff 
a Pancho kaving replied to the Plea, he had admitted it to be 
| for x valua- good ; but j woe Iſſue thereon, 1 ing it was not 
deen true in Fact; indeed, had he ſet it down to be ar- 
| gued, it wand then have been a good Exception there - 
+=; ie to, that the Defendant had not denied Notice: But 
rei ſince the Plaintiff had not thought fit ſo to do, but 
2 had replied. to the Plea, all that was incumbent on the 
akon whey Defendant was, to prove what he had pleaded; which 
Purchaſe; if he ſhould be able to do, the Bill, as againſt him, 

ants F malt be diſmiſſed with Coſts. Beſides, otherwiſe the 
the Plintif Defendant might be tricked by the Plaintiff, who having 
dae, för ie found, that the Defendant has made a Flip in his Plea, 
was the might decline arguing it, and reply to it. In which 
"On Cale the Defendant would be without Remedy; for 


that he did he could do no more than prove his Plea: Whereas, 


wn in which. Caſe it would have been vrer-ruled. 


"oy hs 35 2 
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de Plex had been (er doum eo be angud, on in 
over-ruled, the Defendant might ſtill have helped 
bit by purting all his Defence in his Anſvrer; 2 


On che contracy. i m GA ich Enn one 
ſees here is a Leaſe. ends hoy elem 
to pay Debts by ſimple Contract, and to which a Pur» 
chaſer cannot poſſibly have any Title but by the Will, 
it was to be preſumed the Court would 
their Eyes, but permit the honeſt Creditors' to follow 
the Aſſets wherever they can ſind them. Alſo this 
would be a 
ſhould the Term not be applied 


to the Payment 


Prejudice to the Deviſees of the Real . * 


Debes, er ann LPS arg re a 


ld; this will not prevent 
them, from bringing their Bill to 


tion of this Leaſe, in the firſt Place, to the Payment 


of their Debts as being Parc of he Perſonal E. 


hints, i eee 
the Teſtator, Willian was not by his Will 


| charged wich cbs Byymene of Debt; for though 


96 5 "iv Peri Ss. Hillarii, 1750. 


| ſatisfied, yet he did not ſay his Debts ſhould be = 
on his Land; or Real Eſtate. | | 


But the Maſter of the Rolls thought it to be very 
clear, that in this Caſe no Land, nor any Part of the 
Teſtator's worldly Eftate, was deviſed until: after his 
Debrs paid, conſequently that the (a) Land was chars - 
ged; for which he cited 1 Vern. 45, Newman verſus 
Johnſon, 2 Vern. 708, Trott verſus Vernon; and he 
thought it would have been ſufficient, a the 
Word firſt had been omitted. 


Oey Wil, Rural It was argued, char admitting the Freehold 


dy vor of the Teſtator to be charged with Payment of Debts, 


lis Debts, yet the Copyhold which was not. ſurrendered to the 
and dies ſei- Uſe of the Will, was not charged, that not being in 
hold and Co- Law deviſeable; and though it had been * 


pybold E- to the Uſe of the Will, yet even in ſuch Caſe it 


ſtates, which 


he particu- would have paſſed by the Surrender, not by the Will; 
rly diſpoſes 


of by the. for which Reaſon a Copybold will pals, though by a 


will; 2 Will that has not three Witneſſes to it. So if I were 
opyho 


though not to deviſe all my Real Eſtate, though a Copyhold may, 
ſurrendered in ſome Senſe, be deemed a Real Eſtate, as it deſcends 


he Uſe of | 
the Will to the Heir, and does not go to Executors, yet the 


ſhall yet be Co pyhold would not paſs in that Caſe, becauſe the In- 
. to 


the Payment tent of ſuch Will muſt be to deviſe an Eſtate that is 


of the Debts, ; in its Vi . 
ber paſy in it N ature deviſeable. 
with the 


Freehold. 


However, the Maſter of the Rolls was of Opi pinion, 
that in the principal Caſe the Copyhold, as well as 
Freehold, was well charged with the Debts ; ſince all the 
Copy bold of the Teſtator was. by expreſs Words devi- 
ſed either to the Heirs, or to thoſe that were not his 
Heirs. So that it appears the Teſtator took the Copy- 
hold to be Part of 10 worldly Marte all which is by 


2 F the 
(a) See alſo the Caſe of 10 verſus King * 
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2 


tn Will charge with the Payment of his Debts. And 
it had been ſufficient, if the Teſtator had only ſaid; 
* 1 charge my « Copyhold Land with the N of 


* my Debra; In Which Caſe Equity would mes fups 
wn the Want of a Surrender, | 5 £9 0 


'R ehh, But then it was inſiſted for the Modan 
this granting the Copyhold Lands were made liable by 
the Will to the Payment of Debts, ye 
not to be, till all the Freehold Lands had been firſt 
applied; for they ought not to come in pari paſſu with 
the F reehold Lands, becauſe- theſe, are deviſable at 


Law, which the others are not; and Equity muſt firſt 


— and ſupply the Want of a Surrender, before 
Copyhold Lands can be liable, whereas a Frechold is 


deviſable and — by the Teſtator 9 5 the wa 
only. Th 


10 which it was anfwered; as as tis will was 


penned, the-Freehold was not dev ied, but only char- 
ged with the Debts, which amounted to no more than 
an equitable Charge, as to the Freehold as well as 


t that ought 


Copyhold; and the Copyhold being mentioned in tgne 


Will, it was the Intention of the Teſtator, that they 


thould be charged equally and in Ir ee 
Thoug h for the Defendant it was repliscd * let 


a Copy bold. be never ſo expreſly deviſed, yet, unleſs | 


it be for Payment of Debts, a Charity, or by way of 
Vor. aL 2 16 44 2250 65 rien 


Wy This * Reporter admits to * ſo, but obſerves, if it were 


but an equitable Charge, and the legal Eſtate of the Copyhold had de- 
ſcended to the Heir, that would have made it neceſſary that the Heir 
ſhould be · a Party, becauſe otherwiſe the legal Eſtate of the Copybold 
could not be conveyed to a Purchaſer. But if it had appeared, (Which 


he thinks did not) that the Heir at Law had, ſince the Teſtatoy's Death, 


conveyed away all the Copyhold Eſtate, then. indeed, the Grantee of the 
the Purchaſer, it m__ not be ne- 


Heir being capable of conveying to 
MF to make the Heir a Party. 


= 
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Proviſion for a Wife or Children, (which Caſes did not 
any way concern the preſent) Equity will not ſupply 
the Want of a Surrender. That this is never done in 
Favour of a Deviſee, conſequently there could be no 
Reaſon to expect it in Favour of the Deviſees of the 
Freehold Eſtates in the principal Caſe, ſince it did not 

as yet appear, but that theſe Eſtates, if all fold; would 
be ſufficient to diſcharge the Debts ; and therefore the 

Copyhold ought not to be charged pari paſſu. Quod 


not a. 


Notwithſtanding which, his Honour inclin'd, that 
the Copyhold ſhould be charged with the Debts pari 
paſſu with the Freehold, by reaſon the former were as 
expreſly deviſed by the Will as the latter, and all the 
Tieſtator's worldly Eftate was ſubjected to the Payment 
of his Debts. But ſince it did not as yet appear, that 
the Perſonal Eſtate would not be ſufficient to pay the 
Debts, this Point, whether the Copyhold - ſhould con- 
tribute pari paſſu, Te, was reſerved till after the Ac» 
count taken. But, | | 


If 1 charge Sixthly, Hereupon, on Behalf of the Creditors, it was 
all my Lands repreſented to be hard, that theſe ſhould be obliged to 


ment of 


_ my wait until the Account was taken, and until the Maſter 
device Fart ſhould have certified how much would be the Propor- 


to A. and . | f 
5 that each Deviſee or each Purchaſer was to con- 


E. Kc. the tribute towards their Satisfaction. For that the Cre- 
| Creditors ditors ought to be at Liberty to come upon any Part 


cannot be 


paid out of Of the Freehold Eſtate; after which the ſeveral Devi- 


the Tar ſees or Purchaſers might apportion the Charge amongſt 


ſter has cer- themſelves z and as to the Freehold that had been fold, 


die Provar. the Creditors were willing to take the Money from the 


tion ie which Heir or Deviſees, who had fold, and fo give the Pur» 


each Deviſee | 
is to contri- chaſers 0 Trouble. 

bute; but if "SO Ye. 
the Maſter certifies, that the Debts will exhauſt the whole Real Eſtate, then the Creditors 
may proceed againſt any one Deviſee for the Whole. 


I : » | ; | Cur 


\ 


\ 
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 Cur': That will indeed make the Matter mote eaſy; 
but yet, till the Account ſhall have been taken, and 
ir be known what the Preportion is that each Der 
viſee is to pay, the Creditots muſt wait notwithſtand» 
ing; for they muſt not be left at Liberty to take 
the Whole from ſome of the Deviſees; and but Part 
from others; which would be oppreſſive. And if the 
whole Eſtate of any of the Deviſces be not liable, then 
the whole Purchaſe Money, for which any Part of tlie 
Premiſſes was fold; will not be liable. But if it ſhall 
be reported by the Maſter, that the Whole of the 
Freehold Lands will-be inſufficient for Payment of tlie 
Debts, then the Cteditors may d againſt any on 
Deviſee for the Whole, in Caſe I ſhould be of Opi4 
nion, that the Copyhold ought not to be charged part 
paſſu; but if I ſhall continue to think a8 1 do at pre- 

ſent, in ſuch Caſe, the Creditors muſt wait until the 

Proportion is: ſettled, what the Owner of each is 
contribute, as well with Regard to the Copy hold as thi 
Freehold. [B! * 


Witter verſus Witter, an. 
. Hillary Vacation, 170 


| ROBERT Witter; peſſeſſed of a Term for Ninetyr 40 Exe | 
N nne Years of Lands in che County of in 1 


„tor 
Cheſter, if for an Infant 


- | | | o lee - of a Leaſe 
three Lives, or any of them ſhould ſo long hive, held Fenn, 
— three Lives, on the Lord's r pp? 

ies with the Lord, and changes the Years intg Lives; on the Infafit's dy; er 21, an 
inteſtate ; this ſhall be a Truſt for his Adminiftrator, I. for MRA? > . | 


„ [BJ In cvs Cafe che Malter of the Reis dd oor ali his Opinion, 
it appearing by the Regiſter's Book, that the Will of the Teſtator; 
William Ingledew, was declared to be well proved, and that the Free- 
hold and Copyhold Eſtates particularly deviſed by his Will, were liable 
to the Payment of bis Debts, puri u. ' March 10, 1730. 4 


* 


— 
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Truſtee can- It was inſiſted, that the Adminiſtrator of the Infant 
the Natneo) and ulc 
- the _ any Executor or Truſtee to alter the Nature of the 

Money into | 
Land, or a a [C] Guardian to change the Perſonal Eſtate by inveſt- 
. ing it in Lands: Since this would be to give, an abſolute 
Freebold, & Power of diſpoſing of and altering the Right and Pro- 


converſo. 


judice of the Repreſentatives of his Perſonal Eſtate: 


—Þ_ﬀ 


of the late Earl Rivers, made A. his Executor, and by 
his Will deviſed the Term to his Infant Nephew, John 
Witter, and died, his own Life being one of: the three 
Lives. The Executor applied to the Earl Rivers to 
renew, by adding a third Life, and there was ſome 
{light Proof that the Earl had refuſed to make any 
more Leaſes for Years of his Tenements in Leaſe, but 
had changed them to Lives, in order to makes Votes 
in chuſing Members of Parliament, when he was in 
the Adminiſtration. So that in the preſent Caſe the 
Executor of Robert Witter the Leſſee took a new Leaſe, 
in the Name of a Truſtee, to him and his Heirs for 
three Lives, (viz.) That of the Infant, and the two 
old Lives; and this was in Truſt for the Infant and 
1 eb Ki l | 


The Infant died above the Age of fourteen and 
under twenty-one, unmarried and Inteſtate: Where . 
upon the Queſtion was, who ſhould be intitled to this 

Leaſe, his Heir, or. Adminiſtrator ? 


was intitled ; and that it ſhould not be in the Breaſt of 


Truſt-Eſtate, any more than it was in the Election of 


perty of the Leaſe, to one who was but a bare Tru- 
ſee ; that if the Court had been applied. to for Leave 
to do this, they would never have granted it, without 
a Proviſion, that in Caſe the Infant ſhould die during 
his Infancy, the Purchaſe ſhould not turn to the Pre- 


83 3 Alſo 


[C] See for this Purpoſe the Caſe of Terry verſus Terry and Ragget, 
Precedents in Chan. 273. 
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Allo | chat this would, be injurious to the Infant himſelf, 
who, if it had continued, as originally it was, a Leaſe 


for Years, might have deviſed, it at fourteen [D]z 


whereas being turned into à Freehold deſcendible, it " | 


One. 


A lb ch ice e den 

On che other Side it was .yepreſented/|as likely to 
prove very detrimental to an Infant, if, in a Caſe 
where the Lord would not renew but for Lives, the 

Executor ſhould not be enabled to comply with this; 
becauſe the other two Lives might drop during the In- 
fant's Life; and the Caſe would be the ſame if there 
were but one Life in Being; and then the Infant, in» 
ſtead of being deprived of the Power of deviſing (as had 
been objected) might have no Eſtate to deviſe; that 
the putting the Infant's Life into the Leaſe muſt be 
for the Benefit of the Infant, and of him only; and 
as to what had been mentioned, of turning an Infant's 
Perſonal into a Real Eſtate, that ſeemed to be a Thing 


not neceſſary, but the Renewal of the Leaſe was a 
Matter of abſolute Neceſſity. 


Lord Chancellor : This renewed -Leaſe, though for A renewed 
Lives, ſhall follow the Nature of the original one, and 1 _ 
go to the Executors or Adminiſtrators of the Infant, as Nature of 

that ſhould have done. If the Fact had been (which _—_ _ 


has not been fully proved) that the Lord Rivers would 
not have made any other than a deſcendible Leaſe for 
three Lives, this might and ought to have been de- 
clared in Truſt for the Benefit of the Executors and 
Adminiſtrators of the Infant, if he ſhould die during 


bis Infancy. Now, though this Truft be not declared, 
Vol. III. 08 = 


[Dj] In the Caſe of the Earl of Vincbelſea verſus Norchffe, 1 Vern. 
402, 435. this Obſervation appears to have been firſt made by Serjeant 
(afterwards Lord Commiſſioner) Rawlinſon, and to have had great Streſs 
laid upon it by the Lord Chancellor Fefferys. 


s 
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An Eſtate 
pur autre vie 
is diſtributa- 


cording to the Statute of Frauds, ſhall be diſtributed in the fame 


yet it is in Equity implied, ſince the renewed Leaſe, 
though for Lives, comes in the Place and Stead of the 
original Leaſe which was for Years. In Conſequence 
of which' his Lordſhip declared, that the ſame ſhould be 
to a. Diſtribution according to the Statute, ſay- 
ing, that though the Spiritual Court cannot inter- 
meddle with a Freehold to diſtribute [E] it, yet it 
doth not follow but that this Court may inforce ſuch 
a Diſtribution. 1 


[E] See Salk, 464. Oldham verſus Pickering, and the Note at the 
Eng of the Caſe of Dyke of Devon verſus Atkins, Vol. a. 382. but 
more particularly the Statute of 14 Geo. 2. whereby an Eſtate — autre 
vie being undeviſed, or in Part applied to the Payment of Debts ac- 


DE 


Term asche, 


1731 


Ex parte Sr Richard Groſvenor. da 22, 
TDLerd Chan- 


Am Richard Groſvenor, upon filing Articles in Chan- . us 
cery, obtained a Supplicavit againſt Mr who e One taken 
being taken upon the Writ, was carried to Newgate, on,: = 
where ſhe had continued near ' thirteen Months. Add contihded ih 
now it was moved that ſhe might * diſcharged; infiſt- Pies r Neef 


2 * 
ing, that it was the Courſe of the King's Bench, if a fred 


Spirou bo nated nl any und and abs Parky 6h; 29 
taken upon it continues in Priſon for a Yeat and a Day, chan. 
without any freſh Thteatning of Miſbehavidur Laing - 


been offered by or on Behalf of the Party 
the Supplicauit was gran 


hom 
ted; that he ought to be diſi 
charged, and that it was ſo in the Cafe Omi 15 


ments for any Breach of the Peace. 


Lord Chancellot- Nothing can be more oppreſſi 
on an . Im priſomment; 2 ſeems IA 
realonable Practice in the King's Bench, if nothing has indefinite 
been offered. either by 1 'or other Mille . 
viour, within a Year and a Day after the Taking up of | 

I . the 


ML * 


104 


r 
. 


FT i ws. 
* 
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the Party, by him or on his Behalf, that he ought to 
be diſcharged. Accordingly the Court was inclined to 
Notice of have granted the Motion in the principal Caſe : But 
given by one the Notice of Motion being given by A. B. the Solicitor 
not allowed fox the Woman that was committed, and he not being 
Solicitor, à Solicitor admitted in Chancery, the Court would not 
net good. Jook upon this as Notice; and the Party undettaking 
to give another Notice againſt the firlt Day of the 
Term, the Motion was put off till then, at which Time 
the ſaid Mrs. moved it again, and it was ordered 
that ſhe ſhould be diſcharged upon entering into a Re- 
cogniſance before a Maſter in 100 l. with two Sureties 
in 50 J. each, to keep the Peace; and the Maſter was 
directed to be eaſy and not ſtrict as to the Abilities of 
the Sureties, the Court having Regard to her long Im- 
priſonment. 


1 


- 


Cie 2. Francis Sheldon, Eſq; verſus Mr. Ju- 
hs” 1 1 5 » 4% 
i King. * ſlice Forteſcue Aland & al. 


The Cee: A Bill was brought by the Adminiſtrator of Sir Wit 
Profits of the © * liam Dormer, Bart. a Lunatick, againſt the Ad- 
E miniſtrator of Mr. Juſtice Dormer, to have an Account 
— of the Perſonal Eſtate, and of the Rents and Profits of 
for the the Real Eſtate of the Lunatick, received in his Life- 


nance of his time by Mr. Juſtice Dormer, who was the Committee 


Teen, The of the Lunatick's Eſtate; ſhewing, that Sir William 


dies, bi Ad- Dormer was ſeiſed in Fee of divers Manors and Lands 
minurrator 


brings a Bil in the Counties of Bucks and Gloceſter, of 15001. per 
for an Ac- Annum, and poſſeſſed of a conſiderable Perſonal Eſtate, 


count of R , 
Tele profits; and in 16 92 became, and WAas by Inquiſition found, a 


the Defen- Lunatick; and that the Cuſtody of his Eſtate was 


- dant the 


Committee granted to Mr. Juſtice Dormer, and that of his Perſon 

pleads this | | WR. 1 eigne 

Order of Court of the Allowance of the Profits for the Lunatick's Maintenance; the Plea 
ordered to ſtand for an Anſwer ; but the Court declared they would not relieve in ſuch Cafe 
without groſs Fraud. 6 
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to Sir Robert . Fnkinſas, 1! The Bill was allo to 
lieved againſt, and to et afide, ſeveral Orders: df tho 


Court of Chancery, whereby it was ardered, that Mr. 


Juſtice Dormer ſhould be allowed the Rents and Profits 


of the Lunatick's Eſtate for the Maintenance of the: 


Lunatick's: Perſon, and the. Care and Management of 
his Eſtate. To which - Pyrpoſe; the Bill ſet forth, 
that after the Inquiſition found, to the En the Court: 
might judge what was a proper Allowance for the 
Maintenance of the Lunatick, it was directed, that 


the Maſter ſhould look into the Value of the [Eſtate 


and the Incumbrances thereon: That purſuant to ſuch 
Order, the Maſter made a Report of the Valus 
of the Eſtate, and the Charge of the Fhyſicians attend : 


ing the Lunatick, and the Diſburſements of Mr. Juſtice 


Dormer relating to the Eſtate; and this Account Was 
ſigned by Mr. Sheldon who married the Siſter and next 
preſumptive Heir of the Lunatick ; that thereupon: the 
Lord Sommers, by Order of the 16th of June, 1699, 


with the Conſent of the ſaid Mr. Sheldon, ordered, that 


the Profits of the Lunatick's Eſtate ſhould be allowed 
to Mr, Juſtice Dormer for the Maintenance of the Eu- 
natick, and the Care and ent of bis Eſtate, 
deducting only 2001. per Aunum thereout for the pay»: 
ing off Incumbrarices upon the Eſtate, and which in 
Fact have ſince been paid off; that the laſt Order had 
been continued or revived upon every Demiſe of che 
Crown, and by the ſucceeding Lord Chancellor os Lord: 
Keeper of the Great geal for the Time being. And the 
Bill further ſhewed, that Mr. Juſtice Dormer, and the 
Lunatick's Siſter Suſannab, the Wife of Sheldon, ſeyen 
Days before the making of the above mentioned Order 
by the Lord Sommers, (ui) on the 9th Day of. Jive, 
1699, did enter into Articles, whereby Shelden cove- 


nanted for himſelf, his Wife and bis Children born, 


or to be born, that they would be id 


who ſhould have the Buckingham/bine 
Vol. III. £ 1 


to the Juige, 


him 


be Tea! 


alloued ta 
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account. And Mr. Juſtice Dormer covenanted, that he 


the Inquiſition returned into the Petty Bag; and they 


him for the Maintenance of the Lunatick, and be per 
mitted to take up his Bond, which he had given to 


would be aiding and aſſiſting to Sheldon and his Wite, 
who were to have the Glouceſterſbire Eſtate of the Lu. 
natick without Account, ſave only that out of the 


Profits thereof a Debt of 5 50 l on a che men 
Eſtate, ſhould be paid off. | 


The Defendant, Mr. Juſtice gane Li his Lady 
pleaded, that King William and Queen Mary, by Vir- 
tue of their undoubted Prerogative, by their Royal Sign 
Manual directed to Sir Jahn Sommers, Knight, then Lord 
Keeper of the Great Seal of England, reciting, that the 
Care of. Ideots and Lunaticks doth of Right belong to 
the Crown, did grant to the faid Sir. John Sommers full 
W and Authority, without any further Warrant, 
o give Order and Direction for Preparing of Grants 
for the Cuſtody or Commitment of the Eſtates or 
Perſons of Lunaticks or Ideots, according to the Rules 
of Law, and the Uſe and Practice in like Caſes, as he 
mould judge meet. They then pleaded, that Sir Wil- 
liam Dormer was by Inquiſition — a Lunatick, and 


pleaded the ſeveral Orders under the Eil Lord 
Chancellors and Lord Keepers ſor the Time being, 
upon every Demiſe of the Crown, whereby the Cu- 


ny of the Eſtate of the Lunatick was committed to 


Mr. Juſtice Dormer; and the Orders whereby the Ma- 
ter was to take an Account of the Eſtate of the Lu- 
natick and of its Incumbrances, and the Maſter's Re- 
port thereupon 3 and in particular, the Order of the 
16th of June, 1699, made by the Lord Sommers. by 
the Conſent of Mr. Sheldon, that 200 L per Annum out 
of the Eſtate ſhould. be applied towards the Payment 


of the Incuimbrances affecting the Lunatick's Eſtate, the 


Reſidue to be allowed — — Maintenance of the 
2 Lunatick 


De Term: Paſche, uy 1077 
1 1 the Marwpeinent of - his: Eftate 5 and | = 
likewiſe the ſeveral Orders made by the Great "| NIE 
upon every Demiſe of the Crown, for Reviving of the 
{aid Order of the 16th of ' June, 1699, and the Grants 
made under the Royal Sign Manual, upon every D.. 
miſe of the Crown, to the then Lord Qhancellor orm— 
Lord Keeper, authoriſing them reſpectively to make | 
Grants and Orders for cha Cuſtody of the Perſons and 
Eſtates of Lunaticks, and to act therein as they — 4 | 
think fit. All which Grants under the Royal Sign 
Manual, together with the Report, and the 10 ſuc- 
ceſſive 3 the Defendants in Bar of ſuch 
Part of the Bill, as ſought to compel the Defendants 
to account for the Rents and Profits of my ene | 
Eſtate, or th RY Orders. þ 


—_ 


For the Plea it was inſiſted, that * was a Nt 
Juriſdiction of the Great Seal, granted under the Royal 
Sign Manual, and in Virtue of the Prerogative of the 

Crown; that theſe. Orders were made by the Lord 
Chancellors or Lord Keepers for the Time being, not 
as Chancellors or Kee but by Authority of the 
Sign Manual, and under this 3 Power and Ju- 
riſdiction, and ſo not impeachable by Bill to the Lord 
: Chancellor as Lord Chancellor; beſides, that were it 
in the Caſe of any Order made by the Lord Chancel - 
lor as Lord Chancellor, Nothing could be more incon- 
gruous, than to bring an original Bill to. ſet aſide an 
Order made by the Court; that the preſent Bill was 
the leſs to be colnteninced.” in that TI had been 
ſo many Orders made by every ſucceeding Lord Chan- 
cellor or Lord Keeper, upon every Demiſe of the 
Crown; ſo that this Order of the 16th of June, 
1699, had obtained the Sanction of many eminent 
and learned Men, who had been ſucceſſively in that 
great Office; that in the Caſe of Orders made in 
relation to Lunaticks, the Lords themſelves will not 


hear 


No Appeal 


lies from an 
Order of the 
Lord Chan- 
cellor, touch- 
ing Luna- 
ticks, to the 
Houſe of 
Lords, but 
only to the 
King in 
Council. See 
the Note at 
the Bottom. 


was brought to ſet aſide theſe Orders, for the Fraud 


hear any Appeal, but the ſame muſt be made to the 
King in Council; of which there was a recent A] In- 
ſtance ; that where the Commitment of 'a Lunatick 
is grafited, the Court does not ſo much regard the 
Benefit of his Adminiſtrator, as the Well-being - and 
Comfort of the Lunatick himſelf, ſo far as bis Eſtate 
will allow, with a View that fuch Lunatick may live 
as eaſily as his unfortunate Condition will admit of, 
agreeably to his Circumſtances. | l 


In Anſwer to. which kk was alleged, that the Rll 


and Colluſion by which they had been obtained; that 
this Fraud and Colluſion ſufficiently appeared by the 
Articles entered into by Mr. Juſtice Dormer and Mr. 
Sheldon, but ſeven Days before obtaining the Order; 

e e ey 1 e Nee 

A] The following Extract has been taken from the Lords Journals: 
« Die Martis, 14 Feb. 1726. The Houſe (according to Order) proceed- 
<« ed to take into Conſideration the Petition and A of William Nit, 
<« Eſq; and Samuel Pitt, Merchant, laining of two Orders made 
by the Lord Chancellor the 23d of December and 25th of Junuary 
<« laſt, granting the Cuſtody of the Perſon of Samuel Piti, a Lunatick, 
e the Appellant's Uncle, as in the Appeal is mentioned; and praying, 
that the ſaid Ordets may be teverſed. And the faid ＋ 4. being 
<« read by the Clerk, Notice was taken to the Houſe, that the Cuſtody 
« of Ideots and Lunaticks was in the Power of the King, who might 
« delegate the fame to ſuch Perſon as he ſhould-think fit. ets 
* the Lord Chancellor produced a Paper Writing under his Majeſty's 
Royal Sign Manual, intruſting his Lordſhip with the Care and Com- 
*« mitment of the Cuſtody of Ideots and Lunaticks, and of their Per- 
„ ſons and Eſtates; and the ſame being read by the Clerk, it was 
* moved, that the before-mentioned Appeal of the faid William Pitt 
% ind Samuel Pitt might be received; and after long Debate, and 


reading the Statute of the 17th of King Etward the Second, De 


% Prerogativd Regis of Ideots, cap. 9 & 10, the Queſtion being put, 
„Whether this Appeal ſhall be received? It was reſolved in the Ne. 


„ gative. 

Nh Abl Cooper, Cler Parliatnentor?. 
oh Conſequence of the above Reſolution, an Appeal was brought be- 
fore the King in Council, where, after ſome Debate touching the Ju- 


nne, the Matter of the Appeal was heard, and determined, Ma 
15, 1720. Ix. 


— 
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which Articles were concealed from the Court, and 
appeared plainly to have been for ſharing and dividing 
the Lunatick's Eſtate; and that it was a moſt extraor- 
dinary Thing'* to give up Mr. Juſtice Dormer's Bond for 
accounting: That not only an interlocutory Order, 
but a Decree itſelf, if gained by Colluſion might be, 
and frequently had been, ſer aſide even on à Petition, 
by the fame Reaſon that Judgments in Courts of Law, 
when obtained unduly, and by Colluſion, were every 
Day ſet aſide on Motion; that the Colluſion of 
granting (in the preſent Caſe) the Cuſtody of the 
| Perſon of the Lunatick to Sir Robert Fenkinſon was 

undeniably evident, it being at the ſame Time well 
known (a), and what muſt be admitted, that the Lu- 
natick was in Fact never in the Cuſtody of any other 
Perſon than of Mr. Juſtice Dormer ; that a Bill for an 
Account as well lay againſt the Committee of an Eftate 
of a Lunatick, as againſt the Aſſignees of the Eſtate of 
a Bankrupt ; that the preſent Bill was the more proper, 
becauſe, till the Death of the Lunatick, no Perſon had 
a Right to any Part of the Lunatick's Eſtate, nor 
was conſequently intitled to bring ſuch. Bill; that the 
ſubſequent Orders made for committing the Lunatick's: 
Eſtate to Mr, Juſtice Dormer, ſubject to account, and 


his giving Security accordingly, were a tacit Waiver of 


any former Order by which he might apprehend him- 
{elf to be a Committee without Account; nay, that 
a Grant by the Great Seal 'of the Cuſtody of the 
Eſtate of a Lunatick [not an Ideot] without Account, 
would be void in itſelf: So if ſuch Grant were made 
to the Uſe of the Grantee, quamdiu the Lunatick 
ſhould continue a Lunatick, this were void; Moor 4. 
Frances's Caſe, & Hob. 215; for it is contrary to the 


Truſt which the Law repoſes in the Crown; and in al! 


(a) See Vol. 2. 264, 
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Grant; that in the Caſe of a Lunatick, (qui gaudet 
Jucidis interuallis) the Law does not deſpair, but takes 
Notice of a Poſſibility at leaft, if not a Probability of 
his Recovery, and therefore provides, that againſt ſuch 
Time of his Recovery, whenever jt ſhall fall out, an 
Account ſhall be rendered to him, and Reſtitution 
made of his Eſtate; elſe the Law itſelf would be al- 
molt barbarous, and add Affliction to Affliction; that 
ſuppoſe the Lunatick himſelf had recovered, and 
brought a Bill for an Account, he muſt have had 
it; and ſurely his Adminiſtrator has the very ſame 
Right. 


Lord Chancellor : 1 do not ſee any Fraud in Mr, Ju- 
ſtice Dormer's having obtained this Order of the 16th 
of June, 1699, or that the Court was ſurpriſed in it: 
There appears to have been an Order of Court to refer 
it to the Maſter to ſee, what was the Lunatick's Eſtate, 


and how incumbred; purſuant to which a Report was 


The King's 
Grant of a 
Lunatick's 
Eſtate with- 
out Account 
is void ; but 
the King or 


made; neither have I been able to diſcover any Fraud 
in Mr. Juſtice Dormer's having got up his Bond. Then 
ſuppoſing this to be fo, where ſuch Order has been 
made for the Allowance of the Profits of the Eſtate 
of the Lunatick towards his Maintenance, and this ſo 
often renewed by the Lord Chancellor and Lord Keeper 
for the Time being; by which it is reaſonable to ſup- 
pole the Committee to have been induced to take the 
leſs Care of the Accounts; it would be extremely 
hard, unleſs ſome great Fraud were made to appear, 
to oblige ſuch Committee, and much more his Execu- 
tors or Admimiſtrators, to account or refund. I admit 
the King ar the Great Seal cannot grant a Lunatick's 
Eſtate without Account; hut as the Lord Chancellor 
may make what Allowance he pleaſes for the Mainte · 
nance. of the Lunatick; ſo, ſuppoſing the Eſtate to be 


Lord Chancellor may allow ſuch an yearly Maintenance to a Lunatick, as amounts to the 
yearly Value of the Lunatick's Eftate, 


2 Wy 6 J00 l. 


© ha —— — — — N 
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500 I. per 7 or 1000 J (and in the Caſe of a 
Baronet, as the preſent Caſe is) the Court may allow 


as great a Salary. as the Income of the Eſtate. amounts 


to; in ſome Caſes, where the Income is very narrow, 


the Whole may be btths enough. 


3 —— ——— 2 — 


— * 
i! 7 


Now this bein 2 Piſarcs, in \ Hanks as Po 
the Allowance of the whole Profits (in expreſs Meme) 
is not good, but the Allowance of ſuch an yearly Sa- 
lary as amounts to the whole yearly Profits, is. 2 : 
it is not reaſonable ſuch a Miſtake 3 in Form ſhou | 
ject the Committee or his Repreſentative to A 
for or refund what has been received under the Com- 
mitment. Mr. Juſtice Dormer does not ſeem to have 
waived the Benefit of theſe: Qrders for his Allowance 


on Account of Maintenance, by having accepted” the 
{ſubſequent Orders for the Commiterate of the Luna- 


tick's Eſtate, on his ſubmitting to give Security to ac- 
count, or by having actually entred into ſuch: Security; 

becauſe this is — incident to ſuch Ce 

| ſhips, I admit even a Decree, much more an inter- A Decre 


com Order, if gained by Colluſion, may be ſet From way 
alide on & Petition; 4 fortiori may the ſame be ſer be fer aſide 


aide by Bill, The principal Caſe ſeems to be very hard 7 wel wo 
on the Defendant's Side; but let the Plea i herd an Judgment 


Anſwer without E to except. (BJ ns an 


Herti 
[B] It appears from the Regiſter's Bock, hos oh Maha fe was ſuch Decree 
ah, they the Matters in Difference were compromiſed; it was 8 be ſet aſide 


fore prayed, thax the Plaincif*s Bill-might, ſtand diſcmiſſed without Cotes *7 * 


which, on hearing Counſel for the Defendant, who conſeaert cherew, 
was ordered accordingly, Feb. 27, 1732. 


The Cuſtody of a Lunatick may be granted to a Feme CDP tho? 
ſhe be not fut Juris, but under the Power of her Huſband. By the 
Lord Parker, Ex parte Kingsmill, Michaelmas 1720. 

One through a great Age being deprived of his Memory, and be- 
come almoſt Non compos mentis, was admitted to anſwer by his Guar- 
dian, in Regard the Demand in Queſtion was but ſmall ; but had the 
Value been conſiderable, the Way had been to have taken 
out a Commiſſion of Lunacy, and have gotten a Committee aſſigned. 
By the Lord Talbot, Michatimas 1733. Anonymus. 

' Woolcomb 


The: e 
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Caſe 24. | Woolcomb verſus moolcomb. 

Lord Chan- | 1 
woo ng NE deviſed to his Wife all bis Houſhold' Goods 
all my houſe- and other Goods, Plate and Stock within Doors 
bold Goods and without, and bequeathed the Reſidue of his Per- 
Good, ſonal Eſtate to F. 8/ The Queſtion was, whether the 


©  Teſtator's ready Money, Caſh, and Bonds, ſhould paſs. 
e the Wife by theſe Words? 


m 
n the ready Money and Bonds do not Ea by the Word d, for then the Be- 


It was 1 os the Deviſe of all the Teſts: 

tor's Goods ſhould carry all his Perſonal Eſtate, omnia 

Bona being Words of the largeſt Extent and Significa- 
tion, with Regard to Perſonals, n 


To which it was anſwered, that if the Deviſe of all 

the Teſtator's Goods were to be taken in ſo large a 

- - Senſe, it would then fruſtrate and make void the Be- 
oil queſt of the Reſiduum, which would not be allowed 
that it ſeemed reaſonable the Words other Goods ſhould 
be underſtood to ſignify Things of the like Nature 
with Houſhold Goods, to the de End the whole Will 
might have its Effect; and conſequently, that the Te- 
ſtator's ready Money, Caſh, and Bonds, ſhould not, in 
tis Caſe, paſs by the Word Goods, but ſhould go to 
the Reſiduary Legatee ; and of this yon _ the 
Lord Chancellor | i | 


„ , * 2 2 * Fg 
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, v h x of Z . 23 0 
7 17 31 1. rd ig LOG 
Willing verſus Bain. | cans. 
FT | 
By his Will Jeviſed 200. Fes to his Children Ou gs» : 


able at their reſpectire Ages of Twenty-one; 7 
if of them died before their Age of Twenty w bi Ea 


one, then Ns Legacy given to the Perſon ſo dying, 4 217 ud 


o go to. the ſurviving Obildren. He deviſed ci fr of, 


Reſidue of his Perſonal Eſtate to 4. and C. ſore 21, then 
three of his in and having them Execu- . 
tors, diet. n - dying, to 


Mhh ever to 
the ſurviving Children. e this 
55 erer er ere be 


1 1 4 
One of 90 Children n the lh Life- 
Time, and after the Teſtators Death one of the Exe- 5 
cutors and Reſiduary Legatees died. Upon this two 


Queſtions aroſe, rt, Whether the Legacy of the 


Child chat died in the Life. of the Teſtator ſhould. go 
to the ſurviving Children, or ſhould .be a lapſed 22 | 
gacy, and fink into the Surplus? 24h, Whether, when 
one of the Executors: and Reſiduary Legatees died, his 
Vor. III. - FS Share 


114 


_ Life-Time 


Share of the Reſiduum l to bis benen or 


gates ſurvives the Teſtator, the Will. nat. ſpeaking 
| Legatee ſurvives the Teſtator, ſo that the Legacy veſts 


Court, that the Rule is true, that where the ' Legares 
* it lapſes 1 Legatee fo dying; but that 


one, and if 4. died before, then to B. Om A.'s dying 


pots a Legacy with Reſpect to A. but lapfed as to 


eee e en te dee xe of te Dro 
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to the ſurviving Reſiduary Legatees? 


As to the firſt it wik objeed to be the e 
Rule, that if the Legatee dies in the Life of the Te- 
ſtatar, this Legacy laples, which took in the fwelenc 
Cale ; för bert the Child, the Legaree, we, did F = 
"of the Teſtator: That it was true 
was a Deviſe over of the Legacy, in Caſe any * the 
Children ſhould die before their Age of Twenty-one ;. 
but ſuch Clauſe could not take Place in the preſent - 
Caſe, becauſe there can be no Legacy, unleſs &% 4 | 


then ; wherefore this muſt only be intended, where £ 


in him, and. then he dies before his Age of Twenty-one. 
On the other Side it was {aid and reſolved. by the 


dies in the Life of the Teſtator, his Legacy lapſes, 


this Caſe the Legacy was well given over to rhe 
furviving Children; which 2 Vern. 207, Miller ver- 
{as Wares was cited; where there was a Deviſe of a2 
Legacy of 15007. to A. payable at his Age of Twenty: 


in the Life · Time ef the Teſtator; though this was 


him, by his dying in the Life of the Teſtator, ſtill it 
Was held to be well deviſed over.,, So in the Cafe in 
2 Fern. 611. of [4] Ledſome rerlip R. In like 


[A] In bk e e ad; ral -whdch was tuch Se 
ſame with the principal Caſe, according to on Amthor's Reporr of it, 
the Lord Cowper, both on the Nemurrer, and afterwards a the Hear- 

ing of the Cauſe, was clearly of Opinion, that the Deviſe did not take 
to the two ſurviving Begbtes, as a Remainder or a Deviſe over, 


Ving 


Ds 7. N Trinitazir, = 
1 if Land were deviſed to 4 and if A. "=> bl 
die before Twenty-one, bore et B. on A. 8 dying in the 
Life of the He, and erty- one, this would | 
be © EIT over 8 | 


ay 


N / I a | " * 11 o 


Wich Relpedt 40 ma ſeropd Ping i it MS One 2 
chat it being che (Ale o a Legacy, d merely. cut 5. 

of a Perſonal Eſtate, the Conſtruction | of the Spiritual andy 
Court ought to prevail: dan that does not allow of 22 5 
Survivorſhip ; but takes Care that the Benefit of the — * 
Deviſe {hall be equal, as was intended by. the Teſta- au Bean 
tor; which Intention ſeemed here to have been in 832288 
complied with, by the Executors having divided amongſt — 
themſolves what 7 been already 9. And Sir 7M 
Thomas Jonas 1 30. Baſtard verſus Dalles -alſo -1. Chan. Ley, 
Caſes 238. Cox verſus tas mam en pu- cm, 


* * 
e. r / 
* 


ba {a Hh by the Court, that thera APSR ben 
5oini Legacy, as well as a joint Grant; and chat, as 
the Executorſhip ſurvived, there was the ſame Lab, | 
why the Deviſe of che Reſiduum ſhould do ſo 00 
that the Caſe in 1 Chan. Caſes, is mentioned. in the Book 
to have been diſſatisfadtory to the Bax, and to have been 
reverſed on a Rehearing z * the Cale cited afterwards 
in the ſame Book, from 2 Relk Abr. 301. is plaioly 
_ againſt Law); that \a Will coming into W »Hall 
to be conſirued, ought to be determined 157 
Rules of the Coma Law. Wherefore 8 de- 
creed [B}, that the ſujviving Deviſees of the Refiduum 
ſhould have the Benefit of 1 ** Mts as. wo 
what had been received and et. X 


22 within Age; and that, ag 
above reported Calc 
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i. 9 „ death 


ca sss. Mr. Herberts Caſe. ' © + 
| : ö ; 8 | « 


* R. Herbert was an Infant of about eighteen Years 
Marrying , of Age, and ſeiſed of an Eftate of 1200 Per 
an Infant Anm; and in a Cauſe" depending in this Court, the 
Court, is > Guardianſhip of the Infant Was committed to the 
Contempt, Cuſtody of Sir Thomas Clarges, as his Guardian ap- 
| ointed by the Court. Mr. Herbert, the Infant, was 


Parties con- 
cerned in ſent to the Univerſity of Oxford ; from whence coming 
ply to Town upon pore? 0 he was drawn in to 
no Nude marry a common Servant Maid, older than himſelf, 
fant wa a and of no Fortune. One Philips, a Parſon, married 
Ld de them; and he had ſeveral Blank Licences under the 
Seal of the-proper Officer, which were uſed to be filled 
up by the ſaid Philips; and one Williams, who pretended 
to be a Counſellor at Law, took upon him. to be 
Guardian to the Infant, and to conſent to his marry- 
ing this Servant Maid. Wherefore, being ordered to 
attend his Honour the Maſter of the Rolls, it was in- 
ſiſted, by way of Excuſe, by the Parſon and Williams, 
that they did not know Mr. Herbert was a Ward of 
the Court, and not knowing it, could not be guilty 
of a Contempt of the Court. And with Regard 
to the Filing up the Blank Licences, this was endea» 
voured to be juſtified by alleging it to be the common 
Practice. The Matter having been for ſome Time de- 
bated, was adjourned over br further Conſideration. 
Afterwards, on this Day (a) the Parties again attend- 
ing, it was urged, that there had been ſeveral Caſes, 
where it did appear, that thoſe who had drawn in 
Infant Wards of the Court to marry, and had been 
inſtrumental in bringing about ſuch Matches, although 
they did not know, that the Infants were in Wardſhip 
to the Court, had yet been held guilty of a Contempt, 


(a) July 21. 


n 


— 
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as in che Caſe of Mr. Willig (C) h Wan the Ep: 
Daughter and Heir of Sir Edward Hannes,” where the | 

ws that married 'them, and other Aſſiſtants in the 

Marriage, were committed and lay long in Cuſtody. 80 
in the late Caſe of Mr. Ceſar: of Beriefordbire,) ho 
married Mrs. Long, a Ward of the Court, where Mrs. 
Cremer and her Daughter, the Contrivers of the Match, 
were examined on Interrogatories and committed, 


though it did not appear, that in either of theſe Caſes 
the Parties were appriſed of the La a Ward 


dy's being 
of the Court; and as to the Blank Licences, 
this was admitted to be an uſual Practice, yet the ſume 
(it was ſaid) ought higbly to be c Nrprranern as 
e to ele unibitedla, Matches. * 


2 


Maſter 7. the Rolls: Wich Rega id to what 1 ll er 
by way of Excuſe, that the Parſon and the . 
Guardian, had no Notice of the Infant's being a Ward 
of the Court; it is to be obſerved, that the Commit- et. 
ment of the Wardſhip to ir Thomas Clarges was an Act ge C. 


of the Court, and in a Cauſe then depending, of which mitment of a 
one at his Peril is concerned to take Notice, in n 

be 8 Manner as of a Lis pendens. | | Surely it may (lb * 

be as well preſumed every one is a ppriſel of the Pros fe g's 
ceeding s of this Court, as that all = abu ſhould: be Notice of by 
— to take Notice of all Judgments even () in bi Perl 

«6 inferior Courts of Law, and therefore arg: not to 

pay Bonds before ſuch judgments, but at their Peril. Lyon 

In the Caſe of a Writ of Raviſhment of Ward brought | 

by any Subject, it is no Excuſe for the Defendant to 

lay, he did not know the Party was a Ward of the 


Plaintiff's ; and if K Nr N 2 
Vor- III. _ tiori 


10 S ee A. * n in the Cal 1 of Me. 
Juſtice Eyre and the Counteſs of Sy, Vol. 2. 112. where it is 
obſerved, that Mrs. Hannes was not (as here) from a Guardian aſ- 


ſigned dy the Court. 
0 See the Office of an Executor, cap. 4. 


— — 
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- will it hold, where the public Juſtice of the 


Court is concerned. Beſides, where the Marriage of 
an Infant is encouraged 


Marriage ought to be at the [O] Peril of all thoſe that 
are inſtrumental therein. If 
fant's being a Ward of the Court wete neceſſary,” then 
theſe Offences would be continually practiſed with Im- 
punity : For it would be an eaſy — to put other 


People not really privy to the Adds of the Court (in 


committing the Guardianſhip of the Infant) to tranſact 


and bring about the 3 for which Reaſon, if 


the Circumſtances of the Marriage are ſuſpicious (as in 


the preſent Caſe unqueſtionably are, where one 
acts as Guardian of the Infant who never appears to 
have known him before, and acts too not for the Bene- 
fir, but to the Prejudice and probably to the Ruin of the 
Infant) in ſuch Caſe (I the Parties to the, 
Tranſaction 
ſake, and to derer others from the like Offences. | 


N 2 


AParſonob- And as to the blank Liredcks' for rpg 5! bis. 


tains blank 


Licences for Honour ſaid it was a very ill Practice, and that it 
— ſeemed to him ſuch a Licence was void; that at the 


Seal of the Time of its being ſealed by the Officer it was plamly 
proper © a 10, being with Blanks; and if void when the Seal was 


cer, and af- 


terwards fills put to it, the ſame could not be afterwards made good 
deln ved by the Parſon's filling up the Blanks with Names; for 
notwith- then it would be the Licence of * r and moe 
ſanding. of the Ordithry. | 


ws One, nn of Landes, marricd a. Ciey Orphan ail 
ough it did not appear the Party had any Notice of his Wife's a 
han; yet it was held, ſuch Parkin waa 

ey Orphans : For every one is obliged at his Peril ro inform himſelf 
otateming the Perſon whom he marrics; and here no Body is obliged 


to give Notice, conſequently the Party mbſt ar his Peril take * 


2 L. 32. 1 Vent. 178. — 


1 | | | DE | 


without the Concurrence of his 
real Guardians or Relations, the Conſequences of ſuch 


Notice of the In- 


y 
ought to be ſeverely cenſured for oe 


iſhable by the Court 
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Henan Beuel, eee ee nad * . 

and ſix Daughters, four of whom were miartied p 2 
in bis Life-time, and advanced by Portions. | Henry Lands to 
Bedel made his Will dated gu 17, 1727, und chere. Trftes in 
by (having diſpoſed | of his. Perſonal Eftute; and likes within fix 
wiſe of Parr of his Real Eſtate, to and amongſt his ge Te. 
Children) deviſed ſeveral Freehold | Lands and Tene- tor's Death, 


Fee, in Truſt 


ments to certain Truſtees and their upon Truft 1 
that they ſhould, within fx Tears after: bis mise to bis 


and pay out of the Rents and Profits of the Premiſſes 7 dies * 
1 500 l. piece to his two youngeſt Daughters; and 
alſo bs n and Profits of the ſaid Premiſſes 1500 J that 
pay Intereſt at the Rate of 41. 
the ſaid 45001. piece, until err 3 
for and towards their — and Education. 


ris ro have the 1 kr = mel LL to jg as hich, it 
her er. | * X1 220.» oh 4 
At 


in the fix 
Years; the 


for Cone. yr ten Late 


P — 
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TEST 
Lands are 


Againſt which it was che Qed, that chis 15001. 
being payable within fix — conld not be demanded 
until the ſix Years were expired; that it was the ſame 
as if it had been ſaid at the End of fix Years, and being 
a Charge upon à Reil Eſtate, it W e 
therein. | Neither was the Caſe by che Daugh- 
'ter's having married within the fix 422 ; eſpecial 
ſince the Huſband had made no Settlement, and WAS 10 
unſuitable a Match for her. For which was cited 
2 Vern. 617. Carter verſus Bletſo, where a Man ſeiſed 
in Fee deviſed Lands to his eldeſt Son in Fee, with 
Directions, that his eldeſt Son ſhould pay out of the 
Lands to the Teſtator's Daughter Mary, 200 J. at her 
Age of twenty-one, with 4 U. per Cent. per Ann. for 
Maintenance in the mean Time. Mary 'matried, and 
died before twenty-one, whereupon hs Huſband, 
Adminiſtrator to his Wife, brought à Bill for the 2000 
But decreed, that the Huſband had no Right theret. 
becauſe by the Will there was only a Direction to the 
Son to pay the 200 l. to the Daughter at her I 
twenty-one,- until which Age n wal, 

Sed per Cur”: The Payment as this 0 005 is ah 
appointed to be at the End of ſix Years; but to be 
made out of the Rents and Profits: within ſix Lear 


i. e. The Truſtees are to pay it within that Com paſs 


of Time, if it can be raiſed out of the Rents: and Pro- 
fits. 80 that here is no preciſe Appointment when it 
is to be paid, but the ſix Years are mentioned as the 
(A) abinddts Time for: that Purpoſe ; in the mean 
while it is to be paid as much ſooner as it can. In the 


charged with great Caſe of G) une verſus "Bris: _ deter- 


Portions, 


1 


and no/Time. |. : m. „h ep $45 eee 
ns Pym, th Right is th Pitta wn I. . e119 niz 


FT. (33 = 


” TN (a) See Ne Caſe of Wilſon nn Spenſer poſt, obere the Lond King” 
F made the like Determination. 
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2 it . 1 1 Gor I 
mean, of the Land Chancellor, the Lord and 
myſelf, chat if a Portion be t be reiletl out of Res 
pa. Profits, and no Time mentioned for the Payment, 
8 is N preſently, and becomes an Jatereſt veſted, ' 
equently it wall ge, c Executars,, Tc... So, Jong - 
debe in de Cg of ut 4 Riters verſus The Bard of 
Derby, it was decreed, that where: a Portion was given 
to a Daughter, and no; Time timited) for the/Payment = 
thereof; on the L 's dying, belone Marriage or 
twenty one (MW. at her 1 of ſeventeen) it was! u 
yeſted J in ſuch Daughter; *Wherefore, this being 
2 Rule ſo ſettled, his Honour would not ſuffer it to be 
further debated. / But with Regard: to, the Intereſt of 
the 1500 . that being  deligned for the Maintenaner of 
the Wiſe) and ſhe being dend, it was ordered there 
ould bes hard R from te Den of the Wie. 


| This next Queſtion vpon the will fe; cho eber! deviſe 
appointed chat the Triiſtees ſhould, out of che Rente . ns 
— Profir of his Eſtate, raiſe and pay untd his only bon 4. and. 
2 Son, Henry Bedel, and Dorothy his Wiſe, r 
what he had: befbre. gien tbem, 100 4 per An. oe 
ring their xeſpeQive Lives, 60 l. ber Ann. of. — 


100 l. per. dm. ſhould be l 8 Vis for 
the better Support of her 
maining 451 2 6525 to goto the Tallar 


«Ki * cg * 2 
WW it was now waſted, wt he So Ws 
Widow thould have but 60 J. Jef dn, and not the 
1 5 per Aun. ſor that the latter Clauſe of the Will 

imported a Diſtribution how the 1001. per Ang. was to 
be paid: Namely, 60 L. to the Wiſe, 75 {| to the 

You. Ak. kb Ro ge Huſband, 


- | 


Nh i dg fe 1 th whe Wt: for Am 


"= 


60 2 Vern. 72. 
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gu Term. s Ae, 173 


per Ann. Part thereof to 
ber Ann. to the Son. Or, as if the Teſtator had de- 
viſed 100 l. Ann. to his Son and his Wife for iber 
Lives, that is to ſay, in Manner following: 60 J. ber 
Ann. to the Wife, — the Banne 40 Ed the Son; 


per Ann. for their reſpective 
Deviſe is not to be controlled by Walls that are doubt 


Teſtator may well be intended to have meant, chat 
2 the eee out of the oy 

* ſhould be allowed for the Maintenance t Wife 
05 Maintenance 


Huſband, and when 


r juſt as if the Deviſe of the 1 1051; had been 
to the Son and his Wife 


Wife, the Remaining 401. 


which latter Words were therefore explanatory of the 
former, like the Cuſe where a Deviſe is to A. and r 
Heirs, Habendum to A. and the Heirs of his 
There the latter Words (d) explain what Heirs are 
meant. And it was obſerved, that the 60 1. per . 
given to the Wife was not made payable to ber 


the Coverture, or during the Un L Lives of ber and 1 J 

Huſband ;' but generally, and ſo muſt be intended "for. 
her Life, as any general Deviſe or Grant muſt" h 
taken to be for the Life of & the Deviſee or Gunten 


Sed per ca: Though this Clauſe 1 


; penned, yet it is plain and expreſs, that the ay 
ity of 100 


Son and his Wife ſhould have an Ann 
Lives, an 


ſuch expreſs 


ful, and barely capable of another Conſtruction. Th 


and her Daughter; and not that the Daughters 

"ſhould; remain a Clog on the Wike du- 

ring her Life, if ſhe ſhould happen to ſurvive. her 

2 bably her Daughter would 
on 


have had another Prpviſion fallen to her on _ Do 
of jr Fa NS the. hank ge v7 


@) 1 lat 21, 0 a . 
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r their Lives, Habendum 60 
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ö 3 was, ee Ann," che you — 
Davghter, ' who Was married to one Mr. Seyle, mi e 
not claim her 1500 L given Her by the will out of f 
Real Eſtate, and alſo A Orpbiriogy Part ts es "his Real E- 


+, 80 "6: 47 1 178 e Real . 

Daughter, and alſo I500 "our of his Perſonal 1 ſheer take 

the r500t, ad ge kb (a8 that is not within the her Or- 
N „Lr ene 

ſonal 


and Per- 

his n nl ip not ſuffer the 

e Father's Will he Will, or by 
the (ny »44-2. 6-3 1855 - _ 


8 if 31 WAR Nagy 92 5 
1 184 © Purpoſe it was. urbed,..that- as - the: 
Eſtate, of the Freeman was quite out of the Cuſtom, 
ſo the Orphan might claim that, or any derivative 
Charge or Intereſt thereout, over and above ber Or- 
Suan Path And therefore, if à Freeman advances a 
Child by a Real Bflae, and dies; chis is not; 60 be 
85 19 any r lene ſhall _ 
Orphanage Part Nay, the turning t 
into Real Eſtate,- though. 3 a; Declaration 
at the ſame: Tune that it is done ;pardy with a (f 
View to evade the Cuſtom, will yet be effectual for 
that End ; that this vas ſtill — ev he 
of Inheritance dey iſed afterwards in this Will to che 
Daughter in Tail, "all which ſhe might. well claim, and 
alſo her Orphanage Part ; for. it could not be called 1 
13 og, che, Catom, to. claim that: with which k 
a rye a to. do; and if the youngeſt 
Das 208 25 = and likewiſe ber Ocphanage. 
Pat, ber Share of latter would come 870 much 
more than the ie of her elder Siſters who 1＋ e- 
ule Advancements from their Father on their . 


ve Marriages, which the youngeſt had not. ry 


Sed per c. It appears upon this Will, Tz * 25 
TH * to make N 9 for all his 

. | Cluldren, 

Ov we Os of ban ver Gr, Vol. 1. 530. 
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viſion, 
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Children, eſpecially i in Caſe his Son ſhould die W 
Iſue Male, which has happened in his Life- Time; He 


gave an ay a in Land to each Daughter; he more 
De bis Ys alſo to his fix Daughters, a 
ſeventh Part his Perſonal Eſtate, intending 


thereby an ſe... Dreien of all his Eſtate amongſt his 


Children. Whefefore, if apy of the Children ſhha g 
_ to diſappo nt lach Intention, and that 


prevent. t 
dey the Will deſigned, ſuch Child ſhall be 
2 from taking any Benefit by the Will, as Well 
with Reſpect to the Real, as the Perſonal Eſtate; and 
not 5 to eleft what he likes beſt by che Will, 
and intitle himſelf ro, the nen by the-Cuſlow, but 
muſt abide by the Will only, or by the Cuſtom only: 
And the Difference is, where the Will makes a Dip. F 
fition of the [A] whole Eftate, both Real and Perſonal, 
of the Teftator amongſt his Children; and when” it 


gives Land and ſome Share of the Teſtamentary Pert 

to a Child, who, in ſuch Cale, may lay Claim thereto,” 
without croſſing the Reſt of the Wil. But wWhererer 
the Child's Claim by the Ouſtom tends to fruſtrate dd 
defeat the eee of the Father, in all, ſuch Cafes 
he ſhall not be ſuffered to take any Part by the Will, 
either of the Real or Perſonal Eftate, if at the ame 


Time he would avail himſelf of the Cuſtom, 


. 72 4 


A. having be lat Point of the Gals vr \the Telintor Ball 
makes an an kad deviſed all his Perſonal Ur in Sevenths, ( 


Truſt, and deviſty ds ech Cid one Seventh of be! 9 3 one of the Childrm 
EEE « 2 

ther in his ime; this ta Share of the ee . w 
dengig wha hl wrt, i Fo . 


1 . abe . 
derict verſus Frederict, Vol. 1. 7 But in no 3 ſhall the 17 4 


6 obliged. to make his Eledtion, dl afher — hen Hender - 
verſus Roſes ubi 932 "POTS 


2 / * one 


De Term. 4. Ebllart, 7 


2 nnn. Stn th. 


. 


K — hoe 


one e 1 Child; after Abich Ben being 


che eldeſt Child, died in the Teſtators Life Time i 


then the Teſtator died, by which Means the 8on's 


venth became diſtributable according to the Statute, the 


Executors being declared by the Will to be but Truſſees; 
and four of the Teſtator's Dau 


was the Son's Shate, becoming 


diſtributable according 


ghters being married, and 
having been advanced by their Father in | hs oe, — 


it was therefore contended, that this geyenth, Which 


to the Statute, the four Siſters, who had been advanced a 


by their Father in his Life- Time, 


ought to bring their 


Portions into Hotch · pot; for if the Children are within 
the Statute as to one Clauſe toy" ns win * bog r- 


as to every Qunſe thawed. 6 Fram e W930 - 


V. 15 0 * Le 


Sed ia contra: Thoug a this go Part deviſed 


to the Son, did, by his dying in his Father's a wary 
for Necellity's Sake — diſtributable / according 


the Statute, yet I take this not to be in erde 5 


within the ſame; becauſe here is an Executor, and 


therefore the Tefiator cannot be ſaid to have died In- 
teſtate ; er 2 is true, the Executor being but a 
Truſtee, is, n equitable Conſtruction, 3 by 
Means of an * that has bappened ſince the 
Making of the Will, a Truſtee for the next of Kin 
acc to the Statute. However, this is-(ay L ſaid) 
merely through Neceſſity, and becauſe no one elſe can 
take : But as to Children who were 


Father $ Life-Time, bringing ſuch their Advancements 
into Hotch- pot, that is to be only in the Cafe + 1 2 
total Imteſtacy, | or where the whale Perſonal Eſtate, 
not where Part only, and that perhaps bux a very ſtnall 
Part, (as here) becon liftciburablez neither would t 
be reaſonable for the Children ſo to do- And it 18 
obſervable, that Mr. 


in their 


, who was of | Copnſel 


with che deceaſed Daug hter's Huſband; and whoſe Cli- 


ent's Intereſt it was, to have the Advancemients' of the 


Vol. III. + four 
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_ married Daughters brovi fir into Hotch-pot, gave 
up the Point, ſaying, it had been _ W in * 
—_ ny G 


Cale 28. E aft & Maria Us verſus s Thornbury, 


Aer of the 17 Bill was «ae the Amen of he ner 
2 | of a Lepac 00 , after the principal Legacy 
hy & a raid, and a Receipt bo for the ron The wor? was 
Legacy, tho thus: One Thomas Thornbury gave by his Will to his 
ceipt deen Niece Mary Thoynbury, now the Wife of the Plaintiff. 
** ©», Baſt, a Legacy of 3004. payable a Vear after his 
and the prin- Death, and made his Brother Thomas Thornbury, and his 
= Legacy N ephew the Defendant Thomas Thornbury, then an In- 
| fant; Executors. che Elder Executor, died, 
and the Defendant the Younger, being but nine Year 
= old, Adminiſtration with the Wil Ted x Wis „ 


during his OREN. 


be Plaineiff Mary eee; che vide Pla tif as 
they | demanded their Legacy of the Defendant, who 
deſired them to let it continue in his Hands for about 
two Years longer, and paid Intereſt for the firſt Tear 
after the Marriage, taking the Plaintiff's Receipt for 
the lame, as for a Year's Interelt due on the 13th of 
1722, (being a Year after the e) and 
nk cm” Year's Intereſt growing due, the 
Defendant paid that Year's Intereſt and the whole Prin- | 
 cipal, taking Receipt from the Plaintiff for 15 l being 
a'Yeat's Intereſt due for the Legacy of 3004. to the 
13th of April, 1723, at which Time the Plaintiff gave 
the Defendant's Receipt for 300 l. left to the Plaintilf 
11255 by her ſaid Unde's will, $7 + 
5 Nei! # : 
Aten ſeven ven theqitebiuries, che Plaintif' 1. 
manded of the Defendant the Intereſt for the 47 
2 v9 


De Term. I. Hillarii, 17 5l. 


300 l. Legaey y from che End of dhe Tear after, che 
Teſtator's Death, Which ha 
by the Bill, that the Plainti 
Legacy to have been made — by the Will at the 
Marriage of the Plaintiff Mary; whereas it nom ap- 
peared thereby to have been en a Tops: hank the 
Teſtator's Death. I 


For che Defiant. zem 
Pretence of Fraud on his Part, no Concealing of the 


Will which gave the Legacy, no Miſinformation b 
the Deſendant that the Legacy was not rayable unt 


* 
* - 


4» 
4 1 a 


the Marriage; that 3 che 


Spiritual Court, where the _—_— 
when he. ' to. fee it; and a8 this 
Part of che Wile's e 
at Law, it muſt be 
Receipts - appea 


mid who delvexed: chem ue ons who beodghe"thi 


"W 


ſence ; that Intereſt was pretty much in the Breaſt of 
the Court, and might be waived by the Plaintiff, if 


he pleaſed. And it was compared: to, che Cafe of 4 


Note given for à certain Sum, which: Currie latereſt 
from the Demand, though 


nnd Gor Ae AI 


1 o en ad 2 


ge 
for the lens | F 
Caſe, being the Cale of Intereſt for he 55 
ought to be more 7 ws Intereſt for a Legacy, 
which is a * | | | 


. 
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in 17507, b 
by Mitaks ach N | 


Rarriſter ” 


he bad ſeen it; — 
ared to have been drawn'by! the Plaintiff 


y Day give i Bur ** 


Ty? ahead bb 5 


Money from the Defendant, in the Defendant's Ab- 8 


Alſo it was ſaid to fo like the Caſe, * a Te- | 


nant having a Right to deduct for the Land-Tax, does 
not, however ded, but ** * full Rent; under 
which 
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after the Plaintiff 
have been 


[ 282 actually 


- 
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which Circumſtances; A / Bill will [8] not lie in this 


Court to recover back the Tax, which ought to have 


been before allowed; for the Tenant might, if he plea- 
ſed, waive deducting "the Tax, and fo a the Plaintiff 


| waive the Benefit of the Intereſt of his e 


$:d per Cur : Ic. is plain, Intereſt for the 1 
was due: There is a certain Time appointed by the 
Will which gives it, (viz;)- that it ſhould be paid within 
a Year after the Teſtator's Death. And as the Plain- 
tiff had a clear Right thereto, ſo he has done Nothing, 
for ought a to waive ſuch Right. The Defen- 
dant - himſelf admits the Intereſt has not been paid, 
which, it is to be preſumed, was occaſioned * the 
Plaintiff's having apprehended, that it was not dus till 
Mary's Marriage ; wherefore, as the 
Intereſt is due, and admitted by the Plaintiff not to 
paid, and was not — to be wair 
decree the Defendane to pay the Arrears of Inter 
from the Year after the 2 Death, with Coll 


bs Suit. 


| (so] So held by the Lord Harcourt, a ha ce of ih adi wh 
Coopers Company, Michaelmas, 1713, where the Bill was hr pat by 8 
Tenant to be relieved out of the Arrears of Rent for the the 

paid, on Account of Rent reſerved to' = Charky 
to be exempted from Taxes; and the Bill was diſmiſſed 
But more Durtelaly in the Caſe of Atwood verſus Lam- 


bane 


7 — at the Roll, before Sir Foſeph Jekyll, Michaelmas, 1719, 


where the Caſe was, One in 1683, in Satisfaction of a Widow's Dower, 
mort Land on Condition to pay her 201, per Am; whereupon 
the Court held, that this, being an annual Payment ſecured by Land, 

ſnould une Tre in Proportion as the Land paid; but refuſed to make 
the Annuitant refund in Reſpect of the Payments ſhe had received. Tax 
free, and for which the Parcy R 
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Oſm ond verſus Fitzroy & Duc 25 oy 


Cleveland, E e.comra. Tek, . 
| | + fer hat 
"HE Duke ind Ducheſs of: Cleveland, being hot + A Father in | 
to ſend the Lord Southampton, their eldeſt Son, ad- 2 


to ry beyond Sea, employed Oſmond, Who Was rent, then an 
Plaintiff in the Original Bill, and Defendant 11 e ee, 


Crols 3 a Servane to attend 5 00 


bin 57 the” 
being i 4 ——— on the. Logk ; South- n s Bo 
EL from abroad, Oſmond) was contin 3 
in this Service, and, when his Lordſhip wus abotit 
twentyrſeven Years of Age, / prevailed on Sim. 0. enter crete from 
into a Bond for the Payment of 1000 1. to him the and the Heit | 
{aid Oſmond. The Bond was prepared by 1 * 


1 


kept ſecret from the Duke and Ducheſs There were all to en the | 
| al fome Proofs -of the weak- Capacity. of the yo u 

Lord, aid that at that Time he was unable to 1 2 e the Bond 
Money to pay off the Bond. The Original Bill was b) Frau. 
to recover the Money on the Bond, which was alleged a 1 
Vol. III. l . 
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to bi miſlaid, and the Croſs Bill was to be relieved 2 
Bainſt the Bond. 


For the Defendant i in the Croſs Cauſe i it was e 
that if one who is at Law allowed to be Compos men- 
tit, and conſequently preſumed to know what he does, 
intending to make « Gif or Benevolence, voluntarily 
entets into a Botd At any Frud in the. obtaining 
it; though on the Obligor's Death it may be void a- 

gainſt Creditors, yet it will be good aga inſt the Obligor, 
— no Ground fr Relief in Equity : : Tha in the pre- 
ſent Caſe here-was no Evidence of a want of Care, , 
much leſs of Fraud, in Oſmond, who was hired only 
to take Care of the young Lord while an Infant and 


during his Travels, which Truſt was ee now de- 
termined. 


Aweak Man Sed per Cur” : Where a weak Man gives a Bond, it 
eee there be no Fraud or Breach of Truft in the obraind 

Fo Equity will nor Tet aſide the Bond ein for hs [AY 

Fraud or Weakneſs of the if he be 

To F. ther will this Couer tneaſuve the Size 


mentis; nei- 
Peoples Unders 


guity 'won't ſtandings or Capacities, there being Ao fuck Thing as | 
Bend. only an equituble , where there is a legal Capacity. | 


fr the” But if a Bond be infiſted do have been given for a Con- 
Weakneſs of 


the Obligor, ſideration, where it appears there was none, or not near 
if he be bun: ſo mich as is pretended; Equity will relieve againſt it. 
Tauey wi In the principal Cale there appears rs ito have been a 


= meaſure Truſt repoſed by the Patents in a Servant to take Care 
dekanding of an Heir, and prevent his being 1 — $7 1 
A Thing as an er compor if compes at Law. 


LA] The having been in drink, is yt any Reno poker Ma 
againſt Deetl · or Agreement gained im ircum- 
ET Ke this were to in Drunkenneſs ; ſecus if through the 


N of him who gained the „Sc. the 
Party from wh6tmn'ftoch Derd has been gained, was drawn in to drink. By 


* Jekyll, at the Rolls, Telefon i dalle, 28. 1734 
2 2 the 


the Servant, inflead of — n. to his Truft, | 
himſelf impoſes upon him, As to what ys objected, 
that the Truft was n to take Care of the you 
Lord whilſt an Infant or during his Travels; the Tr 
continued ſo long as the Servant remained in the Ser- 

vice; and it is remarkable, that during his Infancy, 
the Law took Care of this young Lord, who for that 
Reaſon Gd not want ſo much the Care of another: 
But when he was out of the Protection ef che Law 
by being of Age, chen he flood moſt in Need of the 
Tr 


Care of che Servant. A Bceach of uſt is of itſelt 
Eridenoe of Fraud, nay n Brand be. 


a e er e, 


ſelf to a Gaol, and 1000 l. us un exctbitant 
far one cho had no Means of paying it. . 
the Bond from che Parents is ifo u furcher Bridence Ng ib. un- 
of Fraud, and young Heirs even when ,of Age, are o % Care 
under the Care of a Court of Equiny. Wherefore this of Equiry, 
Caſe, chongh à new one, yet comes withiri"the Rylles wn r 
that have been obſerued in '; and ſceing the De- mot, the | | 
fendant Ofwond in his Anſwer to the 'Orofs Bill ſets ors 

forth that the Bond in ine wh 7 8 

him to releate the Bond. 18” _ wr 


N 1 
— fl * 4 \ o 
71 . Y + | 7 


y 5 
. 


Is On the 22d Pe] 7734. 8 the Led 
Chancellor 'Taibe/, when / che Decree at che Ralls, was affirmed, and the 


51. Depoſic ondered to — SEAT 


\ , — - 
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Caſe 30. dab, & 47 verſus W ill aſa. 


Bankrupts. ; 

1 5 Cauſe b Conſent. 5 

ier of the 

* | Seel in U es of a Cop bold Eſtate, ſurrendered 
gent Intereſt, *** - the Premiſſes to the UE of his Will, and after 


1 '7 wards deviſed them to his Daughter for Life, they to 


| rupt, is aſ- Truſtees to be ſold, and the Money ariſing by the Sale 
= 28 to be divided amongſt ſuch of his Daugbier s Chib 


i] miſfioners. dren, as ſhould be Bang, at the Time of her Death 
1 Deviſe to 

p ſuch of the The Teſtator died, and the Daughter had Iſſue (among 
4 gag Others) a Son, ho was a Trader, and becoming Banks 
| 8 be living at rupt, the Commiſſioners aſſigned over all the Bank- . 
bis Dern? rupt's Eſtate. The Bankrupt got his Certificate allows 


B. who, 2 and then his Mother died. -, „ 03 3h 


coming a 


Bankrupt, gets his Certificate allowed, after which A. dies; this contingent Intereſt is liable 
to the Bankruptcy, foraſmuch as the Son in the Father's Life-Time might have releaſed If, 


On a Bill brought by the Afi ignees for the Bank- 
| - rupt's Share of the Money ariſing by the Sale, it was 
oObjected, that no Manner of Right ro this contingent 
Igntereſt was veſted at the Time of the Aſſigument 
made by the Commiſſioners, any more. than a Right 
to Lands can be ſaid to veſt in an Heir Apparent 
during the Life of his Anceſtor ; and the Caſe of Ja- 
cobſon verſus Williams was: cited, where it was held by 
the Lord Cowper, that the Poſſibility of a Right den 

ing to a Bankrupt was not aſſignable. | 


— 
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But his Honour, upon Debate: dl decreed for the Plain- 
tiffs, diſtinguiſhing the principal Caſe from that of 
Jacobſon verſus Williams (a); for there the Huſband, 

the Bankrupt, could not have come at his Wife's Por- 

tion by the Aid of Equity, without making ſome 2 
viſion 
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De Term. . Michaels, 1731. . 435 : 
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viſion for | RY ; and it was not la oi Anon 
who ſtood but in his Place, and derived their Claim - | ;, 7 
from him, ſhould be more favoured. Alſo the Maſter 28 
of the Rolls ſaid, he laick dis Finger, and chief, 9 
grounded his Opinion, on the Words of the Statute (BY 
of 13 Elia. cap. Alt. 2. which pgs ee the e 
* Commilhoners m_ 

« cha, the Nn e ſow here )J 
the Son might, in his Mother's 1 have re. — =- 
leaſed this contingent Intereſt; ſo that the Commiſ- © 

ſioners, by Virtue of that AB Jars enabled to aſſign it, 
and e e their en muſt be yell nN 


— Note In eie Gd ty be 
et e who. 3 
affirmed the Decree at the Rolls, partly for the Reaſon 3 3 
before given, (ux) becauſe the Bankrupt himſelf migpt . 
have with this contingent Intereſt; alſo; for 
that the Act of 21 AC. I, cap. 19. ſect. I," "ret — . 
that the Statutes relating to Bankrupts ſhall in pred 
1 be largely and beneficially jaws Fre > 
Relief of Creditors : And farther? becauſe the-Statutes | 
for diſchargi i ts on Cerrificates, ' vote in- | 
tended to int | the-Bankgipe 80, kny Eſtate by Vi te 
of any Claira ages, (a hay Tong expreſſed it) to EGS, Rt, 
his Bankruptcy, as the Title in Q clearly was; | 


beſides, S C | latter Sta- 
cates een 100 


= See the 5 CLAP 


— bb | , 
N : 42 N 7 1 5 


HO IP + bt; Ar, 1 15 | . I 7 | 
4 ow” 
ee een | — 
e, of which the Party was polſeſied-of intereſted in er whereby Aren " 
« he hath, or may expect, any Profit, N A e y 
bs AN e | nn ut? , © 1.2" 
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Caſe 31. John Gordon, Aaminiſira-) 


fa * Rayner, Dir” p 


'pajable az Defendant:-DoGor Rayne 
16; Pro- Wife; and to raiſe it Fs of a Reyerſionary Term of 
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Lord Chan- 


celor King,  FOY \ Barbara vs late 


Lord Chief , N 


Fuftice Ray- . 65 uses 451 1111617 
mond, Ma- * * : 


Laws, elde Sov... an. 
Her of . or On po! 
Nepper, Nu. 


— . 4 * + 245 3% 


1 f HE Bill go was compel _ Railing = the _ 
to ſecures = of 6000 1. for the Portion of Barbara the Plain- 


= late Wie, and the 900 Daughter and Iſſue of the 
5, by Elizabeth his tate deceaſefl 


vid, if no 


Daughter at 1000 Years, cath on the Defendant Doctor 
the Time of R aynes 5 Death. ; 


Failure of 
Iſſue Male, 

the Portion to ſink. There | is a Da ber hay attains to 16, and marries without Con-- 
ſent, and no Son by the Marriage; but the Daughter dies in the Life-Time of . 


1 


and Mother, and apnſequently while there mght;be a Sen; the Portion dure! oF: 
$5 | 1 . Er, A FE | | ben 
1 ye 
; | * 
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1 Aug; e Wenn 
with Eligahetb Pidell, by Iadensures IT OE. 
leaſe, dated the I th and 14th af Ora 
Conſideration of that Marriagg, and: of 5000 U Pare | 
tion, Sir Richard Raywes, the Fethet, conveyed; divers 
Lands in em &. to Truſtees and their Heim, to the 
' Uſe of the Defewdant, Doftor Rawes, LarthisLife ſaw = 
Waſte, Remainder. to Trallees during: his Life, to lup- 
port contingent Remainders, Remainder. to. the Liſe of - 
Elizabeth his intended Wiſe r her Life, — 8 
ture, Remainder to the firſt, Cg. Son) of the Marriage 
in Tail Male ſugceſſyely, Reminder th 'Pyuſtees' for 
1000 Yegrs, Remainder td DaSor Ramme e 
general, ale in Sir Richard a e 

1780 93. 1151002 119th renin 
The Truſt of the: 4000 Years Toma nl | 
ro be, chat in Cas er ſhould be, ug den of dhe 


Marriage bon in the: Huſband's Lie- Time, ar aſter 
his Death; or if there ſhould be a So; awd that San 


ſhould die before Twenty-one, and without Iſſue, and 5 7 c 


there qu be ons or more Daughters be in the 
Life. Jme of the Huaſband. qr aßer his Dram s Shen 
that the Fruſiees hauld by Sale; Nene, r Mortgage, 
or by Rents and Profits in the mean Time, in Caſe 
ſuch Term fhovid have takan Effect in Puſſefhon,. raiſe 
the Sum of 6000 l. Hortion for ge Heights of ae 
Marriage; if but one, -and to eee adonglt cham, 
if more than one, 1.10 at theit Age of '{hxcecy, A 
1 the Huſban Wiſe. Should he en deals, 
i hill th ig wn MI 
ix Mont 'it GE 
Huſbang ar Wife, With lotereſk for the ſame from the = 
Death of;NoGkgr Bawies and 3 his Wife, gr &- 
ther of them; and in C e -0f cb Papghieds 
ſhould die before:the Portion e | 
. 7 51509 413 1 oe nur wt | 
5 | EO Bets bot i 


De Teri. Paſte, 1 7 2. 


Daughter of their Bodies 


Ages of Sixteen, then, and in any of the ION 


| theteby, and but one Daughter, who-attained her Aye 
of Sixteen in the Life-Time of her Father and Mothes, 


tiff, Mr. Gordon, who never made 


Ad the Daughter without the Conſent of her Ps 
rents, as alſo his never having 
Her, together with her having died within four Months 


prend d n ita in Rechalbiles TR 


pay the Portions to the Daughter or Daughters or, 


at the Time of ſuch Failute of Iſus Male of the þ, 


tor Raynes (the Husband) by Blizabeth bis wife, 10 be 


ene as as aforeſaid, there ſhould happen to be no ſub 
begotten, nor any ſuch Dauphe 
ter to be afterwards born alive; or there bein 9508 U 
all of them ſhould ha ppen to die before their feſpeci 

Gl 


the Term to atiend the Inheritance, 


42 — Fe 


The Marriage unk Bite aid: Hrs! was no U 7 


and without their Conſent intermarried with the Plain» 
any Settlement on ber. 
The Daughter died in the Liſe Time of both Father 
and Mother, within four e alter che Fara. 
and withour ſus SEE | 


In Order to ce Didertninarion & n Ol, % 00 | 
Chancellor calle to his Aſſiſtance 8 


Ries Amend and the Maſter of the Rolls. When, 


© 


{cr Win neee e vr 


made any Settletnent oh 


after the Marriage without Iſſue : All theſe Circums 
ſtances made no Manner of Alteration in the Ri 

to the Portion; for that, ſuppoſing the Plaintiff to have 
married with the Parents Conſent, to have made à Set- 
tlement on his Wife, and to hav bad Iſſue b her 
living; if in theſe, or apy of theſe Caſes, he had been 
intitled to the 6000 1. Portion, he muſt even now have 
the oy {ame "_- cherero, which depended on a 
| W 


'De 1 Dale, OH 


Words 01 the W e e Marzinge,! = 2 al 


could not be varied by any ſubſequent Accident. \Quod 
Curia Conteſſis "Thar ar: che-Ags of den eie ohiyn 
mentioned in the Serdlement)/ the Right to the Portion 
veſted in the 5 alth h the 
raiſable till within ix Months after the Death of t 
Father or Mother; or one of them 3; and 8 
it to the Cale. of Butler; vetſus | (a) Where a 
Term of g500 Years was limited; upon Failure of Iſſue 
Male of the Marriage; for raking Portions for Y 
ters, payable at Twent or Marriage, which ſhould 
firſt happen; and the Truſtees were to' raiſe-the'Portions 
by Sale or Mortgage, 
and there it was: 
veſted on the Daughters Attaiming g. twenty-one, her 
Father being 


lame was” not 
the 


that the Portion could not be raſed until the Mother. 


died, in Regard that vere then Ns Tom was not to 


commence. HET, 128 8 "BO A 44 ITY] 's hs 


7 1; * * 5 er] on LS In 1 


mee eee c Tenn a „ 
that in Caſe there welt ſeveral Daughters, if any f 


are 5 


uld have 


them · ſnould die befbre the Portion bade be 
her Share ſhould: 9⁰ 40 the garvivor; ces 
there had not 2 that Declaration, 
veſted in ſuch Daughter ſo dying as a 
no Proviſion Was Nan in Caſe of Arie 
Daughter, it ſeemed natural to infer, that 


idy' ard fince 
but one 


that the ade ige 0 
the Portion veſted: in ſuch Daughter. Ale as the 
Mother brought 5000 J. Portion into the Fainily,” it 


when the Term ſhoukl.pommencez _ 
agreed, that che Right to the Parton 


would be hand that the Daughter ſhould __ SE bs 


_ intitled to no Portion. 1 85 l 


„Ger thr ie ic wes 


| Vol. III. n 'S =O. 
(e) Vol. . 448. "ENT, OK 


dead: 80 that there could be no Son; d 
was an Intereſt rranſmiflible- to. her \Executors : But 


1 \ PR . 
. * _ 
* - — 
ou * © mt. - ; 


7 * Term. Posch 173K 


the Portion was held. to be veſted in all Brents at the. 
'Davghter's, Attaining her Age of / twenty-one, though 
not railable till the mo A of the Term; 
whereas in the principal Caſe it was. not to veſt: until 
ſix Months after the Death of either the Huſband or 
Wife, and the Daughter h to die in the Liſe- 
Portion fe. © time of both. That this Portion being to ariſe out of. 
. Land, and the Daughter dying before it became pay- 
the Daugh- able, the ſame ſunk into the Land, agreeably to the 
fore th For- ſettled Diſtinction between a Portion ſecured out of ja. 
don decom® Perſonal Eſtate, and one charged on Land, which Rule 
payable; it 
funke into holds alſo with Regard to Legacies, [A] (vis) If a 
| pug pony Legacy be given out of a Perſonal Eſtate to J. S. pay». 


if a 


be given out able at his Age of twenty-one, . and he dies before 
5.8. pay- twenty- one, yet the Legacy ſhall go to his Executor. 
able at n On, the contrary, where a Legacy is given out of 4 
417 La, Real Eſtate payable at twenty- one, and the n dies 
213 the cog before chat Age, the N ſinks. Ot) het 1” 
| nes re | 41 
hn Le With Reſpect to the Clauſe of the Truſt of the Term 
or Portion, i is declari ing, that i of Caſe there ſhould be {ſeveral Daughe- 5 
L Percna ters, and any of them ſhould. die before their Portions. 
Eftate became Ne uch Caſe their Portions ſhould go 
to the Survivors; "this was ſaid to be a diſtinct Claule, 
to take Place only where there ſhould be ſeveral Dank. 
ters, and could not any way affect or extend to the 
| Caſe where there was but one Daughter; conſequently 
it was nothing to the Purpoſe : But if any Uſe was to 
be made thereof, it might as well be inferred from 
thence, that as, where there ſhould be ſeveral Daugb- 
ters, and one ſhould die before her Portion became /pays. 
able, wen Executors or Adminiſtrators were to be 5 
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[A] This Diſtinction a with Regard 
ſettled by the Maſter of the Rolls in Fog 


ham, 7 Fuly 1731. and as to Portions, ſee 


3 
et de ver verſus Oren- N 
Jennings verſus Lookes, 9 


a. Lern M 


3 and the Duke of Chandos verſus za 618 (6489 


2 e e ahins: Was ve one Dau en ad * 
ſhould happen to die before ber Portion became y- 
able, neither ſhould her Repreſentatives have an e e 
thereto; that the Proviſo made it ſtil! N that 
the Portion was to ſink, this being, that if at the N Fr 
of Failute of Iſſue Male of the ſaid War bee 
ſhould happen to be no Daughter of, the "IP 
then the-1009 Vears Tetm ſhould be in Wut 70 c. at» 
tend the Inheritance: Now: no Daughter of the Mar- 
riage was living at the Time of Failure of Iſſue Male, 
and there-was-then//a Failure of ſue Male, When it 
became impoſſible there ſhould be Iſſue Male, which 
was not while both Huſband. and Wife were: living ; 
nay, if the Huſband had died firſt,” there: would „ 
been ſtill a Poſſibility of Iſſue Male, with which the 
Wife might have been privimens - enſeint 3 but when 
the Wiſe died. without Iſſue, then and not * 
ral might be ſaid to be à Failure of Iſſue Mile 
That it could not be ſaid, that at the Death of the 
Daughter (though there was then no Son) chere wn a... 1 2 : 
Failure, of Iſſue Male; fox a Som might be born after- © we | 
wards; ſo if fuch Son had died, i bath th Free *W 


- 


4 
— * * 


2 
= 


and Mother. So that in common 8 and e 
the Failure. of Klue Male Nas mA ont hey 5 of. my 
Wife e a Ok, b NOYES. 


pened. ; 


- * 7 9 


| by. 7%. 92 „n 105 | 

14667 that. - ir 1 9 nn 
Daughter ſhould: marry, and have no Portipn) 7 "Date |. en 
n her Mather had brought 5000 L e ses 
Family; yet it 3 other Hand, be bwed to 
have been very reiſonable, to Jene the Right to ne 5 
Daughter s Portion in Suſpenſe and Contingency. during $22 ods «6? 
the joint Lives of the Father and Mother, to the 
Intent the might be in ſome Meaſure kept in De- * 
ee l "7" 120 9 Temptation 70 
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Relation, as ra 
Prochein 4 Diſcover 


ang Aue 


De Term. Pace. * 
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. provide Which was ths! _ Reaſon 
given in the Caſe (Y) of Sir Willoughby Hickman verſus 
Sir Srephen anderſon. Alſo, chat in the Caſe ef Por- 
tions ſecured b) "Marriage Settlerents, 0 regularly 
ſpeaking ), the Court in the Conſtructioti ought” not 
to omit, or add "any Words thereto,” for this would 
be not to conſttue; but make '2 Settlement, ape pecially 
where tlie Settlement would bear a” reaſonable © Con- 
ſtruction, as in the preſent Caſe je plainly would. 
| Wherefore, 6n"the Hef Kpenking to the Caſe,” chis'Bill 
for the Portion was diſmiſt wich great Clearneſs, = 
the unanimous Opinion | of the Lord Chancellor, the 
Lord Chief Juſtice Raymond,” N er Maſter of the 
E 5. 55 TR Es DNS LR e .. 
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Cale 32. 175 "Do ben "verſus Da Cofta: * 


Lord Cban- 
cellor King. 


A Father left © 


| "1 E Planitiff were Fes two infant Children of Js 
a great Per- i» ſehb Da Coſta Vile Real, who lately died poſſeſſed 
to two In- of an Eftate of ' 50000 4 which by. his Will he Bare 
8 equally between A \Defetidant his Widow, and his 


$42 2 ai? 


made his two infant Children, and made his Widow eee of his 


Wit Exe: Executor. Aſter ihe 7 Teſtator's Death, a Bill was ex: 


| Kill was hibite&' in Chancery in the Name of the two infant 


the fnfanes Children, by Joſeph Mendes Da Coſta, who was their Re- 
Name by lation, as their Prochein wy, 


Hh Na Perlongl Eſtare of the Plaintiffs the 


Amy, to call IHA endant as fub⸗ 
ae 6 il the Deferidlant, was 
O an C- 


count. On 0 Aan. 1-394. 4 ane L 


Affidavit of ſeveral RE this S0 abe Nun was out of Pique, Un 
the Wa 7 


not for the Infants rred it to-a Malters, who re the Wr 
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cies 


to have an Account and 
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1 —_ the: Ren 8 8 nearer ale os: Prochein 
Amy, made an Affidavit that due Care was taken, of 


che Infants, and, af their Eſtate, with-which they, Were 
well ſatisfied z and that they believed thig Suit wWastex:- 
xeal. Concern 


hibited rather Ot of: a Pique than any 
for the. Infants; Benefit, here; being & Fit inſticured 
in the Spiritual Court by 8 4 h Sor againſt 
the Infants Mother, upon a 


it ſhowild be referred to a Maſter” to 


this Suit was btought for the Benefit * the Infants 
the Plaintifls, and whetber it was propet 
| ſhould be proſecuted or not. The Defendant to pro- 
cure tho 


and that he did not conceive thi 
was for the Benefit of the I 


nants, or 


rought - by a proper Prochein Am 


their * that fuch 4 Suir ſhould be 1 
- The Agents For" dis Dee e prot 


| Infants Eſtate, - in order that it might be improved; 
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Tho Miſter of the Rells-on'a Petirion. ordered, that 
„whether 


the 4 


Report wirtn a Month Purſuant to which 
the Maſter made his Report, Tating the Fact as above, 
Suit, as no brought, 
proper to be 
an but that he thought, if a proper, Bill were 


9; With à real Inten- I, 
tion to Tours dig Tits bMS Tally, GIS | | 


nion of the Maſter, filed a new Bill in Js 33 0 
Name by another Prochein Amy, for an Account of the 


the Lord Chancellor, that the former 
Bill in the Infants Natne might” be diſmiſt, and = Pro- * 
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ſhould deere not bile 8 + _ 
I'ſhall not fuffer ang fiveher Narro 
Suit may be brou | 
and it does not at 3 Linder th the faſt Bill 
comes within that Deſcription, all I ſhall do will be 

to prevent the Parties frum ing in both Hilke, 


which would be vexatlotb. Wherefore let all Fro⸗ 


the Maſter s repeat: Nn ti, cn Gy 
— 80 ir Beihefte th ce 
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mitted to deliver Part of the P Err tothe le 
8 that he had Gbr 


the Defendant ted, infifti 

Reſolved, that by of the er the Prev i on the Dl 
dt whale Alger jon was e 

tified ; for, h there is no ſon that the 

be arbicrary and dufive upon any ohe; yet it hall de 


to be true; and turu it on the 
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* rr in ren to ba beben as a Debt on Re. 
cord, conſequently not barrable by the. Statute; of 
Limitations ; and it was compared to an Action ſor 
Tythes on the Statute n * e — 
e G's. ih 


| wa Bl ce. Sold OW 
though the otherwiſe. Hog that tlie South 


eas of Be in a better Caſe. than Surman — againſt pm | 
« Bankrupt as. the Defendant Mymonaſell might have Redd the 
the AQ of Statute, ſo might he 8 the Company, 


ber, an de Who ſtood but in Surman s Place; like the Caſe of an 
Statute of Aſſignee under a Commiſſion of Bankruptcy, who, 


| Limitations 


* Though he claims under the Acts concerning Bankrupts, 


pleaded a- and alſo by Virtue of the Aſſignment which is under 
Hanke, the Great Neal, Vet, as he ſtands only in the Place f 
by the ame the Bankrupt againſt whom' the Statute of Limitations 
Reaſon 
* N fo 1 is he (ms Aflignee) ny to be barrel 
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It was he : ciel, Fan a Bill” was to be f 
ieved a gainſt a Fraud, and therefore not wirhin t 
Statute * Limitations ; Fraud bein ga ſecret Tra. 
tion, and probably not diſcovered iti fix Years; 
and for this the Lord Warrington's Caſe, was cited, 
where it was held in this Court, and imer in t 
Houſe of Lords, that a Bill to be relieved. 3 


Fnaud, Was not within the. Ne: of e 


40 * nt it was ſaid, X: the Prag was 4 
known and diſcovered above fix Years before Exhibiting 
the Bill; this, though a, Fraud, would, be barred by 

tt/e Statute of Limitations ; and that even in the Cale 

cc the Lord Warrington, the Statute was pleaded : 
41 9 21036 hereupon the Plaintiff, the Lord Warrington, was 
adviſed to, and accordipgly — 5 his Bill, by 
2 EE . charging, | 
(3) Weſtma. 2, * tr. %% . | 


ing, that be "did diſcover this- Fraud wükin fn 


Years. before-Exhibitiog his Bill. | After which the Lived | 
W, had u Decree; and that Decree was uſfhrrnetl 


by the Lords, (a Mn Mau, who vn of Counſel in 
wy of nin if 2 = 
inſiſted, chat in the it outzht ro be 
in the Bill, that che Fraud vas diſooreted within the * 
ſix Yeats, x the Fact were * nh 92 36 HEELS e 
n Sil W NA! i le e BY - 
And of this Opinion was this n nee 
here being à Chase of — Fravds, amd de C. 
cumſtances thereof not denied, the Defendant 
was ordered to anſwer the Bill, ge, Liberty for s | 
Plaintiffs to excepq and the, Bene Statute E 
Limitations to be 1 o the N Lig 
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Rm. wot Auma for à Charity,” towards 

4 ald bien; 4 

fans * this granted "the Manke. Lands, fr 
5 with the 201. 1 75 


Tc. that were 
#6 . and his Heirs, | ard died. The 
have 833 Me 
were to partake the Charity: t 
of hf Land, and his Heirs, or nnn 
of the 1 Fats Jurgen 4 


TILT 5 
e ee the 
Grantor ſhould have the Nothination, and. that, the 
{ame being incident_to the Founder and his-Heirs, oc a 
ro thoſe whom be thonld OF" \whetr * 
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were Raney away, 10 — 
pendent and collateral, did not 
Rent · Service, which __ incident to the Reverſion 3 
whereas this being and in Fee, had 
no Reverſion. But 9 ag the Grantees and 
Owners of the Land had for upwards of ſixty Yea. 
enjoyed the Nomination of -theiPerſons, who had pars 
taken of the Charity; the Court allowed to them all 
the Payments they had made to an of the Poor, 


though nominated by themſelves, and would not di- 
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Caſe 35 rie verſus Horte, 1 
Lr Chan- 
celler King, : ; * 
In an In- E Queſtion was, touching the Breach of an 


nts, the "Injuodiion {B]. The Defendant in this Court ; 


defeetu 2 brought an Action agäinſt the Plaintiff, as Executor 
: — 2 of e W 0 Eſquire. The DR at Law 


= adds, i al ne nog Sr d l a7; bauen, 


Words Judicium intrare; are — of ada 


_ Teftatoris cum e the proceed to a Scire Facias to 
92 thereupon; tr Ay eaning of the Injunction is, that —— Defendant may 
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tion is diſſolved. 
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The Founder d 
his Heirs have a Right of Nomination of theſe Alms-People ; but may 


A] A Man founds s Charity yp En WIR 


forfeit it by a corrupt or | Nomination of . ſuch as' are not 


Neglect of Nomination muſt be after ſuch Time, as the Founder, Gf. 
have had Notice of the Vacancy, and without Proof of ſuch Notice, 


is no Fault. By the Lord Parker, dee General vers Leigh, ed 4 


are, that all Proceedings ſhall 8 
ſtay ; Licebit DS + the DE in Equity, (who is Plaintiff ar 
Law) placitum 4d rn. & od Trialinnde in . | 
»  Judicium intrare ; Executio verd vigore pr. 
ſentium retardatur. Lerelck of an Injunction of this Kind, the De- 
fendant at Law put in a frivolous'Plea' to an Action of Debt on a Bond, 


which the Plaintiff demurred to, and having gotten, it made a C 


1 1721. 
e The Words of ſoch Inj 


cedere, & pro defetiu 


SE * % 4 
FAA + KETY 


— 
paſs therewith like. 4 


1 inen if the Defendant be 
an Executor, and pleads plenz 1 and the Phintiff at Law Laa 1 nog ” 
and 


| Objects of the Charity, or by making no Nomination at all; but this 
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brought'k Bill, und uſter” che Dekbdtet in tb. © 

had delivered 1 CR. 8 EE da = 
ing Time to dhſwer, the ot” 

* The Plaintiff 1 4 T NE 
admiviiſtravit d, tgjok 
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Facias in Order to un Inquiry vf Aſſets! il vr TREE. N vw. A 
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\ Whereuzk n it'was moved,” that this Was L BY bach of 2 — 
the Injuncti ioh, being x RSVP e bee eld. 
whereas the Injufctzön only gabe Leave” © t * 


ment; that the Sire Kala w in Natufe of a new 
Action on the Judgment, which ought not to have 
been W without Leave of the Court. 


n IJ * de 21 
But by the Lone ed WD. * 1 9 5 17 32 oy 
Precedent cited in this Bit am therefore to be gude! L ins 
by the Reaſon of the Thing, and to prevent a Delay o& 
Tuſtite It is admitted, that after an interlocutor Judg- » 
ment (as b Default, or on Demürrer) the Plaintiff , I T7 
may go on to Aartal his Damages. No the Mean Boos 2 8 
vg 0 TORE in'the PRE TI. 18, that; net wit b! 
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vered a De-litarion. It was objeRted, firlt, with Regard t 
e 
viz.) pro defetFu placiti, was the Plainutt at Libert wreck: 
and here was no Want of by Plea. Alſo, that © hinge 
ration in the other Action was a manifeſt Contempt, as had : 
determined. With Reſpect to the firſt, the Lord C nl 
inclined to think this no Contempt, ſince a frivolous Plea | is ag F een 
and that, as the Plaintiff at Law might, ' by the expreſs Terms of he bet 2g 
Injunction, proceed to try an Iſſue on 1 * Fact; by the ſame Reaſon rt 
might proceed to try an Iſſue in Law, which, when the Court had de- 8 eee 
— and found the Plea ill, is, upon the Matter, no Plea, © Anck unh ann. 
in Relation to the ſecond Point, his Lordſhip thought that, had there 

not been ſome Reſolutions to the contrary, the pL of the Deela-_ 

ration was no Breach of the Inj junction, fince by 2 thereof, 
the Plaintiff is at Liberty to — to Trial, Nod the Delivery, Sc: EY 
an Incident without which there can he no ral. By che Lotd Rune 
Lag verſus . Trinity, 17 19. 
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dandng the InjunGligny; de Plain xt Lav fhouldibe 
at Liberty to proceed to an effectual Judgment; all chu 
8 Ooutt intends to flop, being the Rxecutzen. 
ntiff at Law is racy lowed 2 | 


nclion ſhall be Ived, to take our Executing, 
A Scire Fu. neither is the Seiya Fagias like 3 new Afton upon the 
ia; is not i Judgment, but a Continuation only of the old one, on 


Nature of a 


new Aeon, the fame. Record with, that, and in Nature of u ro- 
rlocutory Judgment, to u final by 


ton of Ceeding after an interlocutory 
the old ene. . the Court ruled, that che Bringing this 
e en eee 1; 76: : ian 
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Lord A f | 7 F en | 1 
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A Bill is „ T Plaintiff ma Father 8 Loud of & Matice 
. of ND, in Suffoll, of which Sir Henry Fobuſon held 


Manor © ſeyerl Parcels of Copybald by ſeveral Quit-Rents, and 
Fi for had been admitted to the whos) and Sir Vany dyi 


2 theſe Copyholds deſcended to his Daughter and 25 
an e . . of Srafford. Whereupon Mr. Dro 
3 the Lord Srafford's Agent, wrote a Letter to the Ag 
ed by Of Mr. Nerth the Father, (Lord of the Manor] 

Arorney, ring Mr. North would admit the Oounteſs to theſe 
times pre- 2 | Accordingly Mr. North admitted. the Cone 
_ y. one Mr. 5 14 (who was alſo Agent for Mr. 
had no Au- ad; fa EL 
mority © miſſes, for which veral . were ſet, amounting. 
2 401 ach A 

| an anfvrs a6 in Prt, and ders c to Relify the Denne held good. 5 
Some Time after this: Mr. North, the den Land of 

the Manor, died, leavipg the Plaintiff Ms. Ni ha 
aa and alfo Enoryaoe, who N 
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Bill againſt: che-Rarl-and-Counteſs af Sr . 
IRE Fine ſet upon the Admittance, a eee . 
to be paid the Quit-Rents that were in ax in _ 
Plaintiff's Father Lie- Time, as alſo thoſe that had ini- 
curred ſince his Death. The Bill further charged, th 
the Lands out of which the Quit · Rents iſſued, were. ot 
known, being, 8 r ee 
Tenanis promiſcuouſſy with other 
Lands, obſcured with . to We bue 
that the Defendants had mn Zor Power 
ſome Writing or Paper 1 Bound 


mani 
ries; alſo that the Balder, dhe Lord Are did 


now deny, that he gave any Authority: to his Agent 
Mr. . or to Ai. * rh :\Countels 
ſhould be en by Mr. Bawdrey,' as her e 
ä £14634 4 Een ban ; Sir A 14533 
The: Defendints; the Earl und Counteſs" of Srruſforu 
as to that Part of the Bill which ſought to & „ 
them to-ypay, the Arrears of the Quit-Rent;7 or which * 
ſought any Relief touching the fame, detburred, for 
that the - Plaintiff had his Remedy at Law or" theſe 
Arrears of Quit-Rent, either by Diſtreſs, or Action of 
Debt, on the Statute of H. 8. The Deſendants did 


likewiſe in another ſeparate Demurrer, as to ſuch 
no of Sens 2 to RE ores 


the ia 
| ths $1 F 8 
tiff's Remedy 


miſſion to 
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which were 2 15 the Bill to ; kite been 0 ice, 
obſcured through th of Time, and by Sir —.— 


Fohnſon's having enjoyed thoſe Copyholds proniiſcuouſly 8 


reaſon of the Unity of .Poſleſtion A Linde ur of which the Rents fappoled © 


Le yr gy OO COT . and demurs'as to 
Relief; the Demurrer good, good, Buere, 1 1 
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with other. Lands; and chat the Plaitiff| could that 


iculariging che very Lands out of which each 
Rant Ausf; and that. it had born ſertletl. un be n 
good „ and a ſufriaat Reaſon for ſuing in ahi 
Count * of Saal Value. chat ahi Oh. 
jection was by the Anfwer of the Bal 
bimſelf, ſetting forth, that he did not nom dhe par- 
ticalar Lands chat were G d, which made it net 
ceſſary « Commiſion thould ga. 60 chat, if this De+ 
murrer held, the Plaantiff would appear to have's plain 
Duty dae to him, end yet would be deſtitute af call 
Remedy whereby to recover it. | Alſo with 10 
tbe Admitzatce; if he Land Awuld fac for the Fine, 


ſuch Admittance; od in Caſe the Plaintiff were to ſue 


having came in to be admitted, fhould the Court 
dhe Lard wenld haadly rom them 


nn in not ere re ee 


| \Bur coenichſionding "his. e 
lowed the. Demurres.! 


on the Hearing would have relieved ; but here che De- 


"hs Hasi was at Liberty, ke 

" Defendant had nut anſwered the whole Bill, to except 
a8 40 any Pat or myght amend ds Bull, end-infurce 
the Defendant to doors bis 
the Plaintiff eaight and make Proclamarians co 


the Demmer, 


des, 46d had it Law, 1 


EL | 


the Defendants might init, they never contented 9 
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for the Forfeſtune, on Aocduat of the Defetxdams not 


be encouraged proved g n for 1 


Tbe 2 fad; he 
had not knewm this Caſe before of a Detmitrer a8 40. 
RelicE That bad there been no. Demurer, the Omait 


fendant had not demurred as to any Diſcovery, but as 


id chak-the. 


Lady's Adnattanae:; that 


-oblige the Defendant's Lady to come in and be admit. 


Fine and Arrears of Quir-Renr, *hen Ms world <outtl 
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zie him; for be might diſtrein, or bring ae far the 85 25 5 
Arrears of uit Rent due to him, as 12 W 
diſtrein for the e E ere ame fine his 1255 
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Defendants by 
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Ur. Nut i to . 
muſt ther in this: ien or r thaw abe path | 
cular Lands; and in Caſe the Denne tip ther - 


ſwer ſet. forth, that they. do pe Toy 16 il 
Lands lie, ior what they ave, dhe Maintiff is intialed 
a Commiffion to ſet them our, d en che 

being intitled to this Relief, Quere, Whether he Pee 
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A nich Unde NA R. 8 0 of London, Merchant, ſeiſed and pol. | 
a] -" 3 Toſſed of a great Real and Perfonal Eſtate, had 
his Houſe, TIO Wife or Ae but had a Brother, the Petitie her, an 
ber iber, Other Relations Gf his Nate. His Brother p, e 
and dies, fa Petirlonet, had chree Daugtrers, ald which Mr. Hopkine | 
10 Sc Teftdtorireceived into bhrk n Tondo, and b. 
The Execu- fg Will (inter alla) gave to his prop rheeb N 
nucs 0 keep Daughters of his Brother Ho 
the Niece in. hο] ] — the Age of-thirreoh," 


the Houſe * * ithe Age 


where he and 
re The now about the Age of Acht Tear, 60 wet * 
Father of the verally paid 1 them at their ſeveral Ag es e 
* or Marriigs; 5 royided the Mar bey- 
ſhe may be Ohe, ſhould: 2 with; the Conſent age, — Exec 
2 4 Ty im Caſe of ſuch Marriage without 2 
Child (of he chen theſe Legacies" to go ober rely; Te 
per, us Executörs of the Will were Sir Nicharu "Hopkins, . 
* on Rudge, and one Mr. Hopkins; "Coulih to the Teſtutel. 
mine, d. Mr: Hopkins, "one" of the Rrechtors, inhabited in the 
nies ſhe is Houſe" in London, where the Teſtator meg nd the 
"The Teſtator's three Nieces om nr thete. - n 1 — 4 


under an 
Court is ß 


Force. 

oft 
that the Guardianitip of the i Chill bobs 1 A Niere belong t the F 

der char the BAN eee Wee th {tl bn i be, 


may 
his Child, bat not by Force, nor in her going, to, or geturni en and that the 
Faver may 5 a be Times Ihre WOE IN Te: * ; 
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The Brother of ch Teſtator a a Petition" to 
the Lord Chancellor, ſetting forth, that thoſe three 
Girls being his Children, he conſequently had a Right 

to the Guardianſhip of them, and praying, that they 
might be delivered over to him. The Queſtion was, 
whether the Court could do this in ſo ſummary a " 
as on 4 n only, mn without a Bill? n 


. 
| 4 


. . * 
. | 4 
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It was > 5, that Matters. *« Guandanihly 1 
of the ſame Nature with thoſe of Lunacy, wherein 
Lord Chancellot does, upon 2 Petition only, — 4 
gag Cr [ 

[ 1 e jummary ay n — 
gs Right of Guardianſhip, eſpecially; in ſo plain 
a Caſe as the preſeut was; indeed-io. doubglul belul Caſes, it 
is probable the Court would order the Party claiming 


b 'G dianſhip to bring a- Bill; that the cation 
the Guar ip to bring 2 vs | 
to kiſs the ſaid Teſtator's eldeſl Niece, and to yo into 


now made was the more renſotuble, 


would be produced, proving that. Mr. Hopkins, 
whom this Petition was. e 


her Chamber; and that MIN Reaſon to ſuſpect 
bim of ſors Inreotions co ins hou in 
w e | 1 5 , 


the * — eldeſt News. /an 
whom he apprehended to wg 
under his Care, being in the 
there by the Teſtator : But that, wh 
eldeſt, he alſo ſaluted the two wh 
ſuch tender Years, it could not be ſuſpecte 
ll Intentions ; chat che Will of the Teft or had fl 
young Ladies againſt | 


ſwore, that he had no undue Deſign in ſaluting 


Hopkins and Mr. g * of the Executors, 
then in Court, declared, they bad often heard the 
Teſtator ſay, he never intended his Nieces 
educated by their Father and * 
Vor. III. Rr 


. 1 


. 9 


without the Conſent of the Bxecutors. He 11 | 
4 
Teſtator's Nieces, or any of them. Alſo Sir Richard g 


ſhould be 


PF. " 


' 
4 
N 
4 
: 
= 
i 
x 
2 
ir 
5 
A 
4 ut 


— 
93 — — - 


"ia VI + OF Toe WE I “ 
=c*7 - — — = - - = 


ö a ; 


De Te erm. F. Michaelis, roy 


88 r tt. Al. * * * 


ſeſſion of the Truſt-Eſtate to the Ce 


— TR — P ( 14 
* 


1 . 


would, - as. his Expreſion vas learn nothing hers but 
low Life. - 


Lord Chancellor a The Father is intitle to the e Cuſtody 
of his own- Children during their Infancy, 
Guardian by Nurture, but by Nature, and it cannot be 


conceived that, becauſe another thinks fit to give a Le- 
gacy, though never ſo great, to my Daughters, there · 


fore J am by that Means to be ebe of a Right 
which naturally belongs to me, that of being their 
Guardian. But notwithſtanding this Declaration, yet 


I am of Opinion, and do not 108 any Precedent (e) to 


the contrary, that I cannot in ſo ſummary. a Way as on 

a Petition; and without a Bill, deliver orer the Bodies of 
theſe Infants to their Father, any more than J could, 
on a bare Petition, order a Truſtee to deliver over Poſs 


mult in that Caſe bring his Bill, and fo nd the Peti⸗ 
tioner do here. There are legal Remedies for the Re» 


covery of 'a Ward, (viz.) a Writ of [A] CY 


of Ward, Hotine Roplegiando and Habeas _ 


In the mean Time the Father having chus an un- 


doubted Right to OW e of his own Children, 


1 | X if 


0 See ne the Caſe of Mr. J aſtice Dre and a the — of 


Shoftsbury, and the Precedents there cited, Vol. 2. 118, 
[A] Sed Quere, Whether this Writ will lic, unleſs the Defendant in 


the Action takes away the Ward ? And as to a Homine Replegiando and 


Habeas Corpus, (which laſt eſpecially ſcems calculated only for the Li- 
berty of the Subject ;) if the Parties brought up thereon will acquaint 
the Court, that they are under no Force, the Court will let them go back 


to the Places from whence they came; or, if they appear to be under 


Reſtraint, will ſet them at Liberty, but not deliver them into the Cu- 
ſtody of another, nor, in a Proceeding of that Nature, determine private 
Rights, as the Right of Guardianſhip evidently is; for then the Parties 


would be conctaden from any Appeal or Writ of Error thereon. Poſe. 


ſibly, in an Action de Ejefione Cuſtodiæ, the very Right of Guardian- 


ſhip might properly come in Queſtion z and thus, * the beſt of the 
Editor's Remembrance, it was determined in the Caſe of The King verſus 4 
Smith, in B, R, ad dba hot | 


not only as 


que Truſt, who 


A . e noc Re 


( 
{ 
d 
1 
y 
t 
t 
h 
h 
C 
k 
P 
1 


FRI = 


— 


— 
— 


if he can een in them, he js at Liberty ** to 1 
provided no Breach "Y the Peace be made in ſuch an 
Attempt : But the Children muſt not be taken away 

by him in returning from, any more than coming to, 
this Court; and it will, be a nN we Patio 
offering {o to do. G1 5 


And his Lordſhip aſked. the del Day 0 chow in 
Court, whether ſhe was under any — and where 
ſhe would rather be? who replied, ſhe was not under 
any Force; and that, though ſhe; had all imaginable 
Duty for her Father. and — 3 yet her Voce the 
Teſtator having been ſo kind to her by his Will, ſhe 
thought herſelf under an Obligation to continue where 
he intended ſhe ſhould, and that ſhe thought it to be 
his Intention ſhe ſhould continue in the Houſe where 
he himſelf had placed her. Whereupon the Lord 
Chancellor diſmiſt the Petition; but directed Mr. Hop- 
kins, who had the young Ladies, in his Cuſtody, to 
permit their Father and Mother, at all . 
Times, e acceſs to n * their WN 194 
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© Couper verſus Clerk.” PRIN $6 


HE Bill was to bs. \nlieved againſt 1 
Fine impoſed by the Defendant Sir Thomas Clerk, Eubeldger is 


2 not relieva- 


Ent. upon Mr. Spenſer Cowper, (late Mr. Juſtice Cowper) ble in Equi. 


ty, for an 


for a ED hi and {ome Land held of Sir 55 


Clerk's Manor of Brickendon, in POTS, by Copy Fine, be- 


ſe thi 
of Court- Roll. 3 


- at Law. But, 
pr Moti ef 6 Opin way hi went ee 


ine that is cxcellive. 


The Caſe was thus: A Miller was i ſilt i in \ Feb! afs a 
Mill and Aa {mall Parcel of Land within the Manor of 
Drickendon, 


"bs Term. $ Michaelis, EY | ” 150 l 
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Lands belonging 


Fe De Term. 4 &. ; Michdelir, * 


W beld by © Copy of bun- Roll of the Lig 


erel led 


by the ſaid Miller in the Lands of the {aid Mrs. 


| Cullen (then an Infant) by the Conſent of her Guar- 
dian. Mrs. Cullen coming * Age, ſold her Seat and 


Eſtate at Herting ford- Bury to Spenſer Cowper, Eſq; who 
threatning to pull down theſe Banks which were in his 
Land, and which would in a great Meaſure deſtroy the 
Mill; the Miller and Mr. Juftice Cowper came to an 
Agreement, that the Miller ſhould convey the Mill, 


and à ſmall Parcel of Land thereunto adjoining, unto 


Mr. Juſtice in Fee, who was to procure a L. 


cerice from the Lord of the Manor to leaſe the Copy- 


hold Mill and Premiſſes, that before were let at a lefs 
Rent, to the Miller for ninety-nine Years, at 20 U. 
Annum. Accordingly the Miller ſurrendered the Co- 
pybold Mill and Premiſſes to the Uſe of Mr. Juſtice 
and his Heirs, who being thereunto admits 
red, did, by Virtue of a Licence from the Defen- 
dant Sir Thomas Clerk, demiſe the Copyhold wh 
to the Miller for ninety-nine. Years, at 20 l. 


num Rent. But at preſent the improv'd Value of 5 


{aid Mill, Land, Houſe and Barn built thereon, was 
about 60 l. per Annum. 


The Fines to be A on Deſcent and Ales 


of theſe Copy holds were uncertain, and the Defen- 


dant Sir Thomas Clerk ſet a Fine on Mr. Juſtice Cow- 
pers Admittance to the Copyhold in Queſtion, of 


120 l. which he refuſed to pay, inſiſting that it, was 


unreaſonable, and that ic ought to be according to the 


Value of 20 U. per Annum, it having been ſo let with 
Sir Thomas Clerk's Privity (as was ſaid, but not proved) 
When he gave a Licence to let it for ninety-nine 


Years; ; that indeed after the ninety-nine Years ſhould be 
E | __ 


Manor, the — elit Mill run by ſome of the 
to the late Mrs. Cullen s Seat and Eftate 
at Hertingfora· Bury in Hertforaſbire ; and Banks were 


OO eee eee O©@AD Goda wo Ae e 


bY ty 


nel is improved Value might theri be the Me Mea 


could nor be brought by 


e 


- 4 * 
be. ba <a 5g vr. ww 


De Term. . Ache, * 470 | 


ſure of the Fine. It was farther 


urged, that the Value 


of the Mill was increaſed by the Banks ſet up on 


Mr. Juſtice Cowper's Land, which he might pull den 2 * 
at and therefore the Bemeffe ariſing to ng | 

Mill, in Conſequence of fo precarious an, Adva 
ought not to enhance the Fine: 


on the — it was fail, aur the Rank having 0 
been etected on Mr. Fultice Cooper's Land, 


Conſent ef the Tofant's Guardiart 5 and, in O = hog 
tion of the quiet of ' theſe Banks, x | 


Sums of Money having, Been expended thereon, 
Eſtate, with theſe Banks then erected, "having 


purchaſed by Mr. Juſtice: Capper, it we l fl his 
Power to them down: That the Matter complain» 


ed of, (vi) the Unreaſonableneſs of the Fine, was 
in Ref 
Ns Nn ee 


be 


Moreover, all the equitable Circumftances of the Bf, 
Life-eime, and likewiſe with 90 to that Cope fo 


property dererminable ar Law; not it th Court. 
ved of the Fine for on Mr. Juſtice Cowper 
nne 


The Lerd Chancelfor un of Opin: tac a Bil | 


a ſingle Copybotder to be re- 
heved againſt an ve Fme; in Rey the Fine 


inſiſted to be exceſſive, ought to be 4 1 Ro | 
before whom alt the Depoſitions in the preſent Caſe, - 
touching the Unreaſonableneſs thereof, would he p propes _— 
Evidence ; though his Lordſhip admitred thar a' Bill 
might ke, in order to ſetrle a Fine to be paid 
by all the Copyhold Tenants of a Manor, to prevent a 
Multiplicity of Suits ; and that with this Diverk were 
che Caſes cited for the Plaintiff from the firſt Chancery 
Reports, Bo. (d) to be underflood. Whereupon the 
Plaintiff's Bill was diſmiſſed with Coſts. 

Vol. III. e A 
(4) See 1 Ch. Rep. 33. Middleton v. Jackſon, and 96. Popham v. Lancaſter. 
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Lale verſus Craddock & 4. : 
on an Appeal from a Decree. at the Roll. , 


Caſe 39. 


Lord Chan- 
celloy King. 


Five Pete PHE Caſe Was thus: Gm part of * Lok 


urchaſed 
Wt Therech in Weſt Thorock, in Eſſex,” having been overflowed 


mene by the River Thames, near Dagenham, and the Land 
foners of Owners not thinking it worth their while to pay the 


Sewers, anc. Aſſeſſments made on them by the Commiſſioners of 


was to them Sewers; the Commiſſioners decreed the Lands to be 


as Jointe- 


8 forfeited, and conveyed them to three Truſtees in Truſt 


but they con- to ſell, and raiſe Money for the Draining of theſe overs 


3 flowed Lands, The Defendant Craddock's Father, the 
8 Plaintiff Lake, and three others, (five in all) having 


which w 
with an In- entered into an Undertaking to drain the Level, or 


_—_ n oyerflowed Lands of Weſt Thorock, the Truſtees. for the 
after which Sale, by the Conſent and Direction of the Commil- 
{everat,9:, lioners of Sewers, did, by Deed indented and inrolled; 


they were dated the th of February, 1695, in Conſideration of 


held to be 


Tenants in $145 l. paid to the Commiſſioners by the five Pur» 
Gm is in chaſers, convey this Level to the Defendant Craddock's 
2 one Father, the Plaintiff Lake, the three others, and their 


of eſe ave Heirs : Upon which ſeveral Sums of Money were ex- 


Undertakers 


deſerted the pended in carrying on the Undertaking ; and in 1699 
Partnerſhip the Defendant Craddock's Father paid his laſt Contribu- 


= ; {40 ugh tion, which, with what he had advanced before, came 


E to 10251 Afterwards, it ſeeming to be an 


wards, and 


on what Enterprize which would prove very expenſive, and 
Terms, P d P * S : 


never more concerned himſelf therewith. 


The four other Undertakers were advifad. that * 5 


| neighbouring Lands would be of Service to their De- 


dig Upon which, in we 703, they purchaſed the 


* | Manor 


there being ſome Uncertainty as to the Succeſs of it, 
the Defendant Craddock's Father wholly deſerted it, and 


0 


. Term: ** Michacks, "7 32. 
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Manas of Porreyſpalls,; in Weſt Thorock, of ary. Smith 
for 25501. and in February following by Lode d the. 


Moiety of the Rectory and Tythes: of Weſt Thorock, for 


1400 J. of Sir Charles Drrell.; which two ens 


were thought uſeful in *. * Undertaking, and were 


made in Ty Names of the four Undertakers, omitting. 


Craddock ; nor did it appear, that be was ever;conſulted 


therein, eſired to contribute to the Purchaſe. 
Craddock the Father died, leaving the Defendant Crad- 
dock, the Son, his Heir and Executor. The Plaintiff, 


Sir Bibye Lake, one of the original Partners, brought 
this Bill againſt the Reſt of the Partners, or their Re- 
preſentatives, for an Account and Diviſion of the Part- 
nerſhip Eſtate. And on the firſt Coming on of the 


Cauſe at the Rolls, his Honour referred it to the 
Maſter to ſtate a Caſe between the Parties, for the 


judgment of the Court. And the Maſter having made 
his Report, the Cauſe was thereupon heard, when the 
principal (or rather the only) Queſtion was, whether 


theſe five Purchaſers, having made this Purchaſe jointly, 
ſo as to become, in Law s che ſame ſhould 


ſurvive i in Equity? ? \ 


The Maſter of the Rolls, on Debate (s) FEUP? 

+. ; for that 
the Payment of Money created a Truſt for the Parties 
advancing the ſame; and an Undertaking upon, the 


that the Survivorſhip ſhould not take 


Hazard of Profit or Loſs was in the Nature of Mer- 
chandiſing, where the Jus accreſcendi (f) is ne "et allow- 
ed; that, ſuppoſing one of the Partners had lai 


ing to the contrary Conſtruction, he muſt have loſt 


all, which would have been moſt un juſt. Wherefore 


it was decreed, that theſe five Purchaſers were Tenants 


in Common, not 1 as to the Leyel Lands, which 
were 


(e) Trinity, 1729. () 1 Inft, 182. 1 Ven 217, 2 Lev. 
188, 228. 


out the. 
whole Money, and had happened to die firſt, accord- 


* * — — 
An.. 
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Pore 
__ 


were firſt purthaſed; but alſo with Reſpect to the 
Lands bought afterwards by the four Undertakers, of 
the Lady Smith, and Sir Charles Tyrrell'; but that the 
Defendant Cratidock ought not to have the Benefit of 
this Tenancy in Common, unleſs he would pay fo 
much Money, as would make up what had been already 
advanced by his Father, equal to what had beem con- 
tributed by each of the other Partners, together with 
Intereſt for the ſame, from the reſpectire Times that 
cradubrł the Father ought to have made thoſe Pay- 
ments; and on the Deferidant Craddock's Paying he 
fine, then all the ſaid Lands to be divided into five 
Parts, the Defendant Craiock' to have one Fifth x but on 
Pefault of Payment, the Defendant Cradubct to be ex- 
cluded, and the Lands to be divided and diſtributed 
into four Parts among the four other Partners. . 


Te From this Decree the Defendant Craddock appealed 
to the Lord Chancellor, infifting, that he ought either 
to receive back the 1025 l. which it was admitted his 
Father expended in this Undertaking, or to be allowed 
to come in for a Share of the Level only, and not 
be bound to contribute towards the two Purchaſes made 
by the four other Undertakers, of the Lady Smith; and 
E charles Tyrrell; that the four other Undertakers had 
choſen to make thefe two Purchafes in their on 
Names only, by which they ſeemed to have excluded 
Craddock from all Concern therein, and of which, had 
it proved never fo beneficial, he would have had no 
Means of forcing them to admit him to a Share; and 
therefore, now it had turned ort a loſing Bargain, 
there could be no Reafort to compel him to bear a 
Proportion of the Lofs. Beſides, there was Nothing 
in the Articles empowering the Partners, or the majot 
Patt of thettr, to btry Lands; and by the fame Reaton 
that they would oblige Craddock to pay his Share to- 
wards theſe Purchaſes, they might, it they had fancied 
i en 
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Buying Half the 


might have amounted to as much as the Intereſt, or if 


ing to the Survivors ;) it was & favourable Decree to 


. 


e Term, J. Michaelis, 1732. 


Country, have compelled him: to to- 
tribute to that alſoz that it was di to conceive 
how the Uplands thus purchaſed, much leſs the Tyrhes, 


to the Charge of drainivg the Level, excluſive of the 
two Purchaſes, the Defendant Craddock was willing to 


, 
- C44 
Jil 4 


reaſonable on Account of its having directed, that the 
Defendant Craddock, in Order to be admitted to ons 


Fifth, ſhould pay not only his Proportion of theſa 


two Purchaſes, but alſo of the Intereſt of the Pur- 
chaſe Money, from the Time that his 'Furher ought 


to have made theſe Payments 3 whereas the Direction 


could be of any Uſe in the Undertaking; though,” as | 


161 


ought to have been, that an Account ſhould be "taken = 


of the Profits of theſe two Purchaſes, which Profity 


not to quite ſo much, yet that the Defendant Craddork 
ought to pay no more towards ſuch Intereſt, than 
the Deficiency of the Quantum of the Profits would 


© - To which it was anſwered by Mr. Solicicor Talbot 3 
that as the Defendant Cyaddock's Father and himmel 


had for ſo long a Time (near thirty Years) relin- 


quiſhed and abandoned the Partnerſhip; and in Regard 


the Defendant Craddock had no Manner of Night there- 


to, but through the Indulgence of a Court af Equity, 


(it being by Law a Jointenancy, and as ſuch 


let him in upon any Terms, and ſurely the Terms 
now offered him muſt appear reaſonable, (viz) That 
he ſhould, upon his Contributing to all the Expen 


that had been contracted and incurred by Reaſon of 


any Purchaſes, or otherwiſe, in the Proſecution of the 
Undertaking, be admitted to one Fifth of the Part- 
R Tre nerſtip; 


De Term. . Michaelis, 1732 
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as 3 chi kad: the Defendane Craddock brought bis 
Bill — the Benefit of ſuch Undertaking, he could not 


have hoped to ſucceed on any other Conditions; that 


it was ſtill: ſtronger againſt him, in that he now Teemed 
to decline meddling with the Undertaking; ſo that here 
was rather great Exvour ſhewn him, than any Hardſhip 
impoſed ; that he was not abſolutely, and at all Events; 
bound by this Decree to pay his Proportion towards 
the new Purchaſes, but had it in his Election, whether 
he would do it or no; that as to the Intereſt which was 


bis Default in not having contributed his Share "of the 
Princ 
bave been charged with the Intereſt ; and this was ſome 
Diſadvantage to the other four Partners, who had been 
deprived of their Arrear:of Intereſt for near thirty-five 
Years ; that in Truth the Deſign of the Deſendane 
Craddock appeared to be to delay Matters, and to defer 


the Bringing in of his Money and Intereſt, till fac 


Time as this long Account of the Profits ſhould be ta- 


ken, which would require many Vears; and that, if the 


Defendant's Share of the Profits of theſe two Purcha- 


{es ſhould exceed his Proportion of Intereſt, the Sur. 


plus, on the Making up of the Accounts, muſt be 


him. For which Reaſons the Decree of the Maſter of 


the Rolls was Uk affirmed. "Pats N 


Bm Nov. 24. 127 33, under the Name of Lake 3 Chen & & a, 
and the 10 l. depoſited with the Regiſter, ordered to be divided between 


the Plaintiff and the other Defendants, who were four of the N 


tors of the Marſh n in * WO mentioned. 


required of him, previous to his being admitted into 
the Partnerſhip, it was reaſonable be ol wh y it for 


ipal before, which, * he had done, he would not 
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Sir Samuel Marwood, Baronet, verſus'c 40 
Cholmley Turner, Eſq; 2 8 Lud Chan 


cẽeͤllor King. 


S R Henry Marwood, Baronet, ſeiſed in Tail Male, Tenant in 
with Remainder to himſelf in Fee, of a conſider- Ne. oy... 


emainder 


able Real Eſtate in Yorkſhire, and alſo ſeiſed of an Eſtate'to bimſelf in 
for three Lives. of the Manor of Stanton, in Yorkſhire; hi FEED 
held of the Archbiſhop of Tork, and granted by the J. 5 22 
Archbiſhop to Sir Henry and his Heirs for three Lives; Recovery to 
made his Will dated the 7th of June, 1711, whereby woe 15 
taking Notice, that his Nephew the Pläintiff (now Sir Fee, and die, 
Samuel Marwood) would be intitled to the Baronetſhip, | xv Ugh 
in Caſe. he ſurvived his Father, and the Teſtator his this is a Re- 
Uncle; the Teſtator did by his ſaid Will-deviſe a con- be Wil“ 
liderable Part of his Freehold Eſtate to his Nephew, the 
Plaintiff, for his Life, Remainder to Truſtees to ſup- 

port contingent Remainders, with Remainder to the 

firſt, Cc. Son of the Plaintiff in Tail Male ſucceſſively, 
Remainder over; and deviſed his ſaid Leaſehold Eſtate 

to two Truſtees, and their Heirs, during the three 

4 Lives; 


1 
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Henry had no Iſſue Male, but the Plaintiff was his Ne 
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Sir Henry was vouched. The Teſtator alſo, after -the 


and took a new Leaſe of the Archbiſhop of Tork, to 


Lives; expreſſing an ardent Deſire, that the Truſtees 
would take Care, from Time to Time, to renew the 
Leaſe, and uſe their utmoſt Endeavours to preſerve the 
Eſtate to the Heirs Male of the Family, as long as' the 
Honour of Baronetſhip ſhould continue therein, and 
made the Defendant,  Cholmley Turner, Executor. Sir 


phew, (viz;) his next Brother's eldeſt Son ; and the 
Heir at Law of Sir Henry was his Grand-daughter Jane, 
being the Daughter of his only deceaſed Son, and mar- 
ried to the Defendant, Cholmley Turner. 


After the Making of the Will, Sir Henry Marwood 
did by Leaſe and Releaſe convey che Eſtate of which 
he was ſeiſed in Tail Male, c. to Truſtees and their 
Heirs, to the Uſe of them and their Heirs, in Order 
to make them Tenants to the Precipe for ſuffering a 
common Recovery; which common Recovery is, in 
the Beginning of the Deed, ſaid to be for the Docking 
and Barring of all Eſtates Tail and Remainders, and 
for veſting the Fee-Simple of the Premiſſes in Sir Hejry 
and his Heirs. And the Recovery is by this Deed de- 
clared to be, to the Uſe of him and his Heirs, after 
which a Recovery was accordingly ſuffered, in which 


Making of the Will, ſurrendered his Leaſe for Lives, 


him and his Heirs for three Lives, and put in his 
Grandſon, Cholmley Turner, as one of the Lives; the 
Deeds and Recovery were executed and ſuffered in 
1718; Sir _ Marwood died the 28th of October, 


1725. 


Upon the Back of the Will theſe Words were written 
(and as ſuppoſed) by, the Teftator's own Hand ; This is 
my Will; atterwards theſe Words were written; Bur ot 
now ſo intended to be. * 

I In 
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3 the Spiritual Court, by reaſon of theſe Words, ob 5. 
But not now ſo intended to be, the Will was ſer aſide; 


and Adminiſtration granted generally to Henry Peirce, a 


Daughter s Son of Sir Henry Marwoot; though this (it 


was laid) was done without much Oppoſition from' the 


Defendant; Cholmley Turner, the Executor thereof; but 


whoſe Intereſt it was to conteſt the Will, as to che Real 
Eſtate, 


With ReſpeCt to the Freeh6ld Eftate; ; the Common 
Recovery, 25 the Deed by which the premiffes were 


conveyed to Truſtees and their Heirs, declaring the 
Uſe of the Recovery to Sir Henry Marwood, and his 


Heirs ; theſe being all ſubſequent to the Will, and in- 


conſiſtent therewith, as declaring: the Premiſſes ſhould 


go to his Heir at Law, and not to his Deviſee; it 


ſeemed to be not much oppoſed, but that the ſame 


were à Revocation. Beſides, a Common Recovery, as 

it is a ſolemn Conveyance upon Record, and ftronger 
than a Feoffment, muſt needs be a Revocation ; the 
Recovery being ſuffered by the Tenant in Tail, plainly 
gains an abſolute Fes derived out of that Eſtate Tail, 
and which Fee was never deviſed; conſequently it 
mult be even. ſtronger than the Caſe, where a Man 
having Lands, deviſes them, and afterwards makes a 
Feoftment of them, though to the Uſe of himſelf 


and his Heirs, . and though this Uſe be the old Uſe, 
and the old Eſtate, yet, according to the ſeveral 
Caſes in 1 Rolfs Abr. 614, Title Deviſes \ revoked, 
this is a Revocation ; and the Caſe in 3 Leving 


108, Diſter verſus Diſter, was cited, as in the v 


Points .3 of which en was alſo the Lord: Chan- 
cellor * 


M : 
1 
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LN With Regard to the other Point; it being written on. 
one and his the Back the Will, | This is | my Will, but us vow o 
chess Lire, intended to be; and the Spiritual Court having cons 
＋ Real E- ſtrued this to be a Revocation of the Will, and there« 
though by upon granted Adminiſtration, as if Sir Henry Marwood 
theStature of had died Inteſtate : The Lord Chancellor, prima facie; 

pur autre vie Was, 


made liable inclined to think that this Eſtate 
to pay Debts, ſince the Statute of Frauds, to be taken as Perſongl 


yet it is on] 


ſuch Debts Eſtate ; from whence it would follow, that the Will 
Heir: and being ſet aſide in Doctors Commons, the whole Diſpoſi- 


Heir; and 


where the tion of the Perſonal Eſtate thereby was void, and con- 
Court get a. ſequently that the Will, as to this Leaſehold Eftate, fell 
fide a Will to the Ground, eſpecially as a Leaſe pur autre vie ig 


——_ * now made liable to pay Debts. 


ſuch Eſtate | 
as revoked ; this Sentence did not affect the Deviſe of ſuch Real Eſtate. 


To which it was anſwered (and the Court at length 
allowed of the Anſwer) that the Leaſe being granted 
to Sir Henry and his Heirs for three Lives, this was a 
Freehold deſcendible, a Real Eſtate; and though 
by the Statute of Frauds it is made liable to Debts, yet 
it is only to Debts by ialty wherein the Heir is 
bound, and conſequently to ſuch Debts only as a Fee- 
{umple Eſtate is made liable to. Then this being a 
Real Eſtate, what would be a Revocation of a Will as 
toa Perſonal Eſtate, is no Revocation thereof in Regard 
to this; and ſuch an Indorſement only, eſpecially ſince 
it did not appear whoſe Hand Writing theſe latter 
Words were, | but not now ſo intended to be] could 
be no Revocation. 1 


Narr . only remaining Queſtion of Difficulty was, whe- 
Hive,Geviies ther Sir Henry Marwood's Surrendring the old Leaſe, and 
wards re- taking a new one to him and his Heirs for three Lives, 
news; me ſubſequent to the Will, was a Revocation of the Will? 
* Revocation +. | I 


of the Wii. . e And 


* 9 
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And it was inſiſted for the Plaintiff, that this was. 
no Revocation : For that it would weigh with the 
Court, what ardent Deſires the Teſtator had expreſſed 
in his Will, that his Truſtees, to whom this Leaſe was 
deviſed, ſhould uſe their utmoſt Endeavours to conti- 
nue the Leaſe in the Male Line, as long as there were | 
any to inherit the Honour ; that as to the Surrender | | 
of the old Leaſe, this being only to take a better and | 


more beneficial Eſtate, was all intended for the Advan- 
tage of the Deviſee, to give him a larger, a more ex- 
tenſive Intereſt than he had before, and to increaſe the 
Bounty that was before deſigned him; now to make 
ſuch an intended Act of Kindneſs, a Deſtruction of the 
Will, would be to invert, in the higheſt Degree, the 
Meaning of the Teſtator; that the Renewal of | a Leaſe 
was only a Grafting upon the old Stock, which muſt 
be of the ſame Nature with that Stock, a Continuation 
of the ſame Eſtate, with ſome little Addition to it; 
that this was demonſtrated by the common | Caſe, 
where a Truſtee of a Leaſe for Lives, when all the 
Lives but one are expired, renews for the old Life 
and two new ones, and the old Life dies; here, though 
the Truſtee renews the Leale out of his own Pocket, 
and though the Leaſe had been quite at an End, if he 
had not renewed; yet this renewed Leaſe ſhall be taken 
to be ſubject to the ſame Truſts as the did Leaſe was, 
and a Continuation of the ſame Eſtate; that a con- 
ſiderable Part. of the Revenues of the Kingdom conſiſts 
of Leaſes either from the Church, or Colleges, or 
Lords of Manors, eſpecially in the Weſt; and chat it is 
very uſual to make Proviſions for younger Children out 
of theſe Leaſes, which commonly require a Renewal 
every ſeven Years, or upon the dropping of a Life z 
and if one fo ſeiſed or poſſeſſed, having made his Will, 
and thereby provided fox. a younger Child or Children, 
ſhould ſoon afterwards renew the Leaſe, bur forget to 
republiſh 
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republiſh his Will (which might often happen), if FA 


Child ſhould be thereby left unprovided for, ſuch a 


Conſtruction might create the greateſt Inconveniences 
that no Judgment at Law, nor one Decree in Equi. 
ty, had been cited, whereby it had been determined, 


that the bare Renewal of a Leaſe was a | Revocation of 


a Will. 


In 2 Vers. 209. ). Alford verſus Alford, Hil. 1690. one 
deviſed a Leaſe to his Daughter, and afterwards re- 
newed the Leaſe by changing the Life, ſubſequent to 
which he annexed a Codicil to his Will, though without 
taking Notice of the Leaſe in ſuch Codicil. In this 


Caſe, according to the Book, it was left a Queſtion, 


whether the Renewal of the Leaſe was a Revocatian, 
or not, of the Will, and the Point is not there deter. 
mined ; but upon looking further into the Caſe, and 
ſearching the Regiſter's Book, it appears to have been 


ruled by the Court, that the Codicil being annexed to 


Secus (as it 
ſeems) in the 
Caſe of a 


Leaſe for 
Years, 


the Will, was a Republication of the Will, if the Re- 
newal of the Leaſe had been a Revocation. 


| Alſo in as Caſe of Adean verſus Templar, heard at 


the Rolls, the 15th of June, 1722. A Man had five 


Sons, and by his Will gave a College Leaſe to his ſe- 


cond Son, and having made a ſuitable Proviſion by his 
Will for all bis other Sons, | bequeathed the Surplus 
of his Eftate among all his five Children, after which 
the Teſtator renewed the College Leaſe, and the 


eldeſt, Son brought his Bill, as one of the Reſiduary 
Legatees, for his Share of this College Leaſe, ſuppo- 
ſing the Deviſe of it to the ſecond Son to be revoked 
by 5 ſubſequent Rene wing thereof; and this being at 
4 Time ſolemnly debated, the Maſter of the Rolls 
held it a Caſe of very great Conſequence, and that it 


might prove very inconvenient and an Hardſhip, to 


conſtrue that to be a Revocation of the Bequeſt, which 
71S : in 


— 
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in in all Probability was ! * the Benefit of the 
Legatee; his Honour therefore ordered the Maſter to 
ſtate the Matter ſpecially, and reſerved Coſts ; wheres 


upon the eldeſt Son was well adviſed, and proceeded na 
further in this Cauſe, but permitted the ſecond Son 


[A] to enjoy the Leaſe deviſed to him, notwithſtand- 


ing the precended Revocation by the Renewal; ſo that 
the Authorities were rather for the Plaintiff - than „ 


gainſt him. : 


Bur it was further 0 that if this ale of 
the Leaſe was a Revocation in Law, yet it would not 
be ſo in Equity, but the renewed Leaſe would be ſub- 


ject to a Tr for the Deviſee; ; that accordingly, if a 


Man deviſes Lands in Fee to 4. and afterwards makes 
a Mortgage thereof in Fee; this Mortgage in Fee, 
though a Revocation of the Will in Law, yet is none 
in Equity, but the Right of Redemption ſhall fill 


paſs by the Will : For oo the Conveyance by way of 


Mortgage was only for a particular End, (vix) to bor- 


row Money upon the Eſtate, and to make a Pledge for 


that Purpoſe. So in the preſent Caſe, the Surrender of 
the old Leaſe is in order only to procure a new one, 


though ſuch new Leaſe [BI is taken to the Leſſee and 
his Heirs for the three Lives, So if one that bas articled 


Vor. ML X $i, Y bis 0h _ 


[A] This appears to o tans been the Caſe of a "i Lei FUR "which, 
notwithſtanding the Doubt the Court of B. R. ſeems to Have heen in, 
in the Caſe of Bunter verſus Cook, Salk. 23). whether it wquld paſs by a 
Will made before the Purchaſing thereof, has been ſince Near ly held to 
paſs by ſuch Will. See the Opinion of the Lord Macclegfield, in the 
Caſe of Vind verſus Jekyll & Albone, NG I. ay l where his Lordſhip 
alſo held, that no Freehold Eſtate can pals Will, and why. 

[B] A. and B. Tenants in Common f Lands in Fee. A. by Will 
dated 25 January, 1719, Heviſed his Moiety in Fee; afterwards A. and 
B. made Partition by Deed, dated 16 Me, 1722, and Fine, declaring 
the Uſe, as to one Moi in Severalty, to 4 in Fee, and as to the other 
Moiety in Severalty, t ax in Fee ; on its being ſent by the Lord Chan- 
— King to the Judges of the King's Bench to give ons 1 — 
r 
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to buy Lands (a) ſhould afterwards deriſe theſe Lands, 
and then the Perſon that has contracted to fell the 
Lands to him, ſhould convey the ſame purſuant to the 
Articles; this is no Revocation in Equity, but the 
equitable Right, which the Teſtator has to the Land 
articled to be purchaſed, ſhall paſs by the Will, and 
che Teſtator's Heir at Law be We for * 


viſee. 


By all which Caſes it was ſaid ſufficiently to appear, 
that a Will may be reroked at Law, and yet be ſubſiſt- 
ing in Equity; fo that taking it in the preſent Caſe; 
that the Renewal of the Leaſe was à Revocation at 
Law, the ſame would not however operate as ſuch in 
Equity; and that this was ſtill the ſtronger, in that 
the Teſtator by his Will had directed, that the Truſtees 
Renewal of the Leaſe ſhould be a Means made uſe a 
to continue = preſerve the Eſtate f in the Family. 


"OR it was hte as a Side, and ſo held 
and decreed by the Lord Chancellor, that this Renewal 
of the Leaſe for 50 5 Was a Revocation of the 

1 | Ws 


whether this was a Revocation of the Will? ir appears by the Regiſter 
Book, that the Court, (viz.) Lord Raymond, Chief Juſtice, Page, Pro- 
byu and Lie Juſtices, certified, 

That they were all of Opinion, that the Will of the ſaid A. was not 
s reyoked by the Deed and the Fine levied in Purſuance thereof; and that 
« the ſaid 4.8 Share of the Lands contained in the Deed, and the Fine 
* levied thereon, did paſs by the Will of the faid 4.” with which. the 
Lord Chancellor concurred, and ordered that the ſeveral Trulls in the ſaid 
Will of 4. ſhould be eſtabliſhed. Luther verſus Kidby, April 9, 1730. 
But if A. deviſes Land and levies a Fine, and the Caption and Deed of 
Uſes are before the Will, but the Writ of Covenant is returnable after 
the Will, this ſeems a Revocation ; becauſe a Fine operates as ſuch from 
the Return of the Writ of Covenant, and not from the Caption, See 


Salt. 341. Lloyd verſus The Lord Say and Seal. And yet this is a hard Caſe, 


fince by the Caption the Party Conuſor does all his Part, and the R 


is only the Act of the Clerk or his Attorney, without an icular 
Inſtructions from the Party. F 7 ; 8 "Re :.« wh 


(a) 2 Vern, 679. Greenhill verſus Greenbill. 


De 


Will as to this Particular; for by the Surrender of the 
old Leaſe, the Teſtator had put all out of him, had 
deveſted himſelf of the whole Intereſt ; ſo that, there 
being Nothing left for the Deviſe to work _ the 
Will muſt fall, and the new Purchaſe being of a Free- 
hold deſcendible, could not paſs by a Will made before 
ſuch Purchaſe. But his Lordſhip wondered, that this 
Caſe, which muſt have often happened, had not been 
before determined. h | 
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There was left one other Point in the Cafe, which 4 covenants 
was this: Sir Marwood in 1663, upon his Mar- jp io ler 
riage with Dorothy the Daughter of Allan Bellingham, out 30007. 
was to have 30001. Portion with his Wife, and to lay g Fut- 
out that Sum in the Purchaſe of Land, to be ſettled Land, and 
on Sir Henry and his Wife, and the Heirs Male of his on. Tal 
Body by her, Remainder in Tal Male to the Plain- Remainder 
ciff's Father. It a „that Sir Henry did lay out pafchate the 
the 3000 l. in the Purchaſe of an Eſtate called Aſcomb, Manoro! 
in Yorkſhire, and afterwards ſuffered a Common Re 30007. and 
covery thereof, having never made a Settlement of it f . fees 
on the Plaintiff's Father in Tail Male, expectant on his fer a Reco- 


own Death without Iſſue Male by Dorothy. © ho 5 J 
: | nant was un 


Lie on the Lend d the Recovery fellered of it, diſcharges s the Lien, and bars P. of the 
Benefit of the Covenant, and of the Remainder, r | 


And the Court held without Difficulty, that when 


the Aſcomb Eſtate was purchaſed, and declared to be 


the Land, which was to be appropriated and ſettled for 
the 30004, Portion; then, and 


om that Time, there 

was a Lien upon the Land, and the Plaintiff's Father 
became intitled in Equity to a Remainder in Tail Male 
therein, expectant on the Death of Sir F 


ir Henry without 
Iſſue Male by his Lady; and that, when Sir Henry af- 
terwards ſuffered a Recovery of the Premiſſes, ſuch 
Recovery barred the Truſts; and that it had lately 
been ſolemnly determined by this Court, that a Reco- 
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very would bar a Truſt. — the Plaintiff 
Bill was diſmiſſed in toto, but without Coſts, the Lon 


8 OY it a very hard Caſe. 


ca . Jilſon verſus Spencer. 


One by his Joh HN Spencer, by his Will dated the 31ſt of Marc, 


Will deviſes, 
that all his 


Debts and niary Legacies ſhould be paid by his Executor out of 


Legacies 


ſhall be paid his Perſonal Eſtate, as far as the ſame would ex 
by his Exe- and in Default of that Fund, by and out of his Real 


cutor out of 


his Perſonal Eſtate ; : for which Purp ole he willed, that his Ex- 


_— ecutor, within twelve. Months after his Deceaſe, ſhould 


cient; but if levy and raiſe out of the Perſonal Eſtate, not other- 
2 fr wile ſpecifical] y deviſed, and in Default of ſuch Fund 
cutor, with- and in Aid thereof, by and out of his Real Eſtate, or 
3 by Mortgage or Sale of ſuch Part thereof, as might be 
his Death, ſufficient, the full and juſt Sum of 1000 l. which ſaid 


— Sum of 1000 J. he did thereby give and bequeath to 


Rea Labs his younger Son, Edward Spencer, to be paid him by his 
8 ſhall be Executor immediately after the ſame mould be. raiſed 


n as aforeſaid. And the Teſtator did thereby charge all 
and (n a?) his Real Eſtate with the ſaid Sum of 1000 J. for the 


n Purpoſe aforeſaid, and to anſwer the ſame in all Events, 


ro J. S. who in Out the ſaid Teſtator s Perſonal Eſtate ſhould prove 


dies within a 


the Perſonal ONE. 


Eſtate is not ſufficient ; this is a veſted Legacy, and ſhall be paid to the Executcr of the £4 
gatee, though charged upon Land; for the ords, within twelve Months, denote the ultimate 
Time ; but the Executors may pay the ** ſooner. | 


The Perſonal Bſtate was not ſufficient to Wy this 
1000 J and Edward Spencer, the Legatee, died within 
the Year, (viz.) eight Months after the Death of the Te- 
ſtator. Whereupon the Executor of Edward Spencer, the 
Legatee, bringing a Bill for the 1000 L the Queſtion 
I was, 


1729, deviſed, that all his juſt Debts and Pecy- 


wy 
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was, whether, the Perſonal Eſtate being deficient, and 
Edward Spencer, the Legatee, dying within the Yeur, 


this 1000 J. Legacy ſhould not be deemed a lapſed Le- 


gacy, and fink in the Land, for the Benefit of the 


Heir at Law e 


Againſt the Payment of the Legacy it was urged, | 
to have been the conſtant Rule of Equity, ever fince 


the Caſe of Paulet verſus Paulet (b), that if the Lega- 
tee of a Legacy charged upon Land dies before the 
Legacy becomes payable, the Land or Real Eſtate ſhall 


not be loaded for the Benefit of an Executor or Ad- 


miniſtrator, but the Legacy ſhall ſink in the Land in 


Favour of the Heir; that in the principal Cale the 


Legacy was no Charge upon the Land, until the End 
of twelve Months; no Bill could be brought for the. 
Railing of it before that Time ; and. to tall it a veſted 
Legacy would be begging the Queſtion, ſince a Legacy 
given out of a Real Eſtate is not veſted, until it be- 
comes payable, and in Caſe of the Legatee's Death be- 


fore that Time, ſhall never be paid, but ſink in the 


Land; and as to what might be objected, that this 
Legacy was not made payable at a certain determinate 
future Day, ( dix.) at the End of twelve Months, but 
only within twelve Months; ſo that the Executor was 
at Liberty to pay it as ſoon as he pleaſed after the 
Teſtator's Death, but muſt not defer Payment longer 


than that Time: To this it might be anſwered, that 
the Law, in this Caſe, had appointed a Time for Pay- 
ment, (via.) the End of the twelve Months after the 


Teſtator's Death; and that the Legacy could not be 
ſaid to be due, till the ultimate Part of that Time was 
come; like the Caſe, where one ſeiſed in Fee leaſes 
for Years, rendring Rent at Lady day and Michaelmas ; 


if the Leſſor dies on Michaelmas Day, yet, the Rent 


Vol. III. I +2 cn e 
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was highly reaſonable the Land ſhould be eaſed of the 


not being FH until the End of that Day, N not 
before [C] Twelve o Clock at Night, on the Lef- 
ſor's dying before that Time, it ſhall go to the Heir, 
and not to the Executor; that x Words within 
twelve Months are the ſame as, at or before the End 
of twelve Months, and ſurely the 1000 J could not 


be faid to be due or payable, until the End of the 


twelve Months; ſo that the Legatee dying before, the 
Land is diſcharged. And for this Purpole were cited 
the Caſes, in 2 Vern. 416, of Yates verſus  Fettiplace, 
2 Vern. 617, Carter verſus Bletſo, Duke of Chandos ver- 
ſus Talbot (c, and that of Whiddon verſus W 7c 
of Fuly, 1731, at the Rolls. | | 


The Lord Chancellor alan, that in all the for 
mer Caſes, wherein a Portion 'was ſecured. out of Land 
payable to a Daughter at Eighteen, or Marriage, and 
the Daughter died before that Age, or Marriage; it 


Charge, when the only Motive and Inducement for 
making the ſame was at an End and determined, by the 
Daughter's dying under Eighteen, or unmarried; and 


conſequently before ſhe had any Occaſion for a Por- 


tion : But that in the preſent Caſe the Legacies were 


all veſted by the firſt Words of the Will, whereby the 


Teſtator deviſed, that all his Legacies ſhould be paid 
by his Executors out of the Perſonal Eſtate, if ff 
cient, or elſe out of his Land; and that the ſubſe- 
quent Direction, that they ſhould. be paid within twelve 
Months after the Teſtator's Deceaſe, was ſaying no 
more than a Court of Equity would ſay without theſe 
Words, mere Surpluſage, and therefore could make no 
Alteration. His Lordſhip took Notice of a Cu auen 


[q If the Leſſor lives till Sun-ſet, it becomes due to bin. e 


ing to the Caſe of Southern verſus Bellas, Vol. 1. 178, 179, in i the 


Note. 


(c) Vol. 2. (610). 


— -—4 7 — ee tated 
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to to this Purpoſe then any that had oj cited, which 
is in 2 Vern. 424, Fackſon verſus Farrant (d), where a 
Man by his Will devifed 500 7. Portion to his Daugh- 


ter, to be paid by his Executor, at her Age of Twen⸗ 
ty-one, out of his Perſonal Eſtate, and the Rents arid 
Profits of his Land; and if not raiſed by that Time, 
that his Executor ſhould ſtand ſeiſed of the Latid; and 


take the Rents thereof, until the 5004. ſhould be raiſed 
and paid. The Daughter married at Eighteet, and 
died 1 Twenty-one. Whereupon it was objected, 


that the Portion ſhould fink, becauſe the Daughtet 
died before Twenty-one, Or that, if it was to be rai- 


ſed, ſtill it ſhould be only by the Rents and Profits, 


and not by a Sale. But it was decreed, that the Por- 


tion ſhould be raiſed together with the Intereſt and wa 


Coſts, and by a Sale too, wherein the Defendant, the 


Heir, was forthwith to join; and this, although the 
Incumbrances were ſo great, that the whole Inheri- 


tance would produce little more than the 500 . Where 


fore it was e in the principal Caſe, that the Le- 
gacy ſhould be raiſed with Intereſt from the End of 


the Year z and the Land being deviſed to 4; for Life 


only, Remainder to B. in, Fee; the Court would not 


direct the Legacy to be. raiſed out of the annual Pro- 


fits, for that might wholly defeat the Eſtate for Life; 
but that the Tenant for Life ſhould only keep down 
the Intereſt, and that the 500 J. ſhould 4 railed d by a 
Sale of ſo much as would be ſufficient to pay the lame. 
with Intereſt and Colts. RUE) 4 \ 


Note; The Maſter of the Rolls' We preſent in Court; 
when this Cauſe was heard, and, on being ſpoke. to by 


the Lord Nn declared . "x the ſame 


| Opinion, [D]: 
| ” 2 
(d) Seę alſo Precedents i in e 109. e \ 


[D] His Honour had made the like Determination in the Gale of ; 


Couper verſus Scot, which ſee ant 119. 


* 


— — — — * * ” 
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2 Lomax verſus Holmeden. 
Jekyll, Ma- | 10 5 iy ; 2 | 
** R. Lomax, late of St. Albans, in Hertfordſhire, the 


Deviſe to my Plaintiff's Grandfather, by his Will deviſed all 


Daughter, his Lands and Tenements to a Truſtee, (one Mr. 
until my Son 


ſhall attain Graves Norton) and his Heirs, to the Uſe of the Teſta- 


n tor's Wife for her Life, ſhe paying 200 J. per Annum 


ping dy that to his the Teſtator's Son, Caleb Lomax, until his Age 
— - of forty Vears; and in Caſe the Wife ſhould die be · 


ſeen his Fol- fore the ſaid Caleb ſhould attain to the ſaid Age of 


YE forty Years, then to his (the Teſtator 's) Daughters, 


49; theDe- and to their Heirs, they paying unto the {aid Caleb 
Vile to 


e 200 J. per Annum, until his Age of forty Years: The 


_ Teſtator hoping that his Son Caleb would, by that 


until B. ſhall Time, have lived to ſee his Folly, After which the 


_ 4% Teſtator deviſed the Premiſſes to his Son Caleb for Life, 


tes before. Remainder to Truſtees and their Heirs during the Liſe 


> 264d ed "a of Caleb, in Truſt to ſupport the contingent Remain» 


Secus, if the ders, and from and after the Death of Caleb, then to 
- -e the Uſe of the firſt Son of Caleb, and the Heirs Male of 
coder = 4 his Body, with Remainder to the ſecond, third, fourth - 
tions, which and fifth Sons of Caleb ſucceſſively, Remainders over. 


cannot be 1. 
raiſed, until B. ſhall have attained his Age of 403 in which Caſe the Word ſhall i is taken 


for ſhould, 


42 wwd www oo AA 


_ Mi. a. wn 1 «a e aa. — 


The Teſtator died, the Wife alſo died. Calth mars 
ried, and had a Son (the Plaintiff) but died before his 
Age of forty Years. And the Bill being (inter al)! for -. 
an Account of the Profits of the Premiſſes from be 
Death of Caleb, the Plaintiff's Father, the Queſtionjwas,- - 
whether this Eſtate. deviſed by the Will to! the Teſta _ 
tor's Daughters, until his Son Caleb ſhould: attain to 
the Age of forty Years, ſhould ſubſiſt, now Caleb was 
dead, until ſuch Time as he ſhould, had he lived, 
have attained to his Age of forty; or whether it deter- 

2 mined 


— 
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wink by: the Death of Calh before he arved m 1 80 
period? 5 : ce * Ty 


It was argned Gr 0 N this e 6.” 
the Teſtator, that this Deviſe did create art; abſolute; 
Title and Intereſt unto them, until ſuch Time as their 
Brother ſhould: have attained his Age of for 3 "Years | 
had he lived ſo long; and for veſt ng &j | 

35. Goſley verſus Gifford, but more ee Lo 

58. and 3 Co. 19. Borafton's Caſe. Ne 


But the Maſter of the Rolls, afier Lias kits | 
conſider of it, and haying mentioned and diſtinguiſhed 
upon the Caſes that had been cited, decreed, That this 
Etare, deviſed; to the Teſtator's Daughters and their 
Heirs, until his Son ſhould come to the Age of forty 
Vears, did determine on his dying under that Age; 
and that, agreeably to all common Senſe and Reaſon, 
the Term and Intereſt thus deviſed muſt ceaſe, when it 
became impoſſible for Caleb to arrive at that Age. For, 
taking it literally, that the Daughters ſhould enjoy the 
Land until Caleb ſhould attain to his Age of forty, this 
would be to make them hold it for ever: In Re 


Caleb, when he died before forty, could never, afterwards. 
attain to that Age; that it is very true, where ſuch: 
an Eſtate or Intereſt, as in the principal Cale, is created: 
for a particular Purpoſe, as for a Fund, ſuppaſe, for 
payment of Debts, (which was the Caſe 'of Boraſton in 
3 Co.) there, fince* the Son might happen td die the 

next Day, or ſoon after the Teſtator, it got! be very 


hard that ſuch an Event, occaſioned purely by the Ack 855 » 


of God, ſhould defeat the Fund: provided on | 
for the Benefit of Creditors : And therefore, in Aid of” 
the honeſt Intention of the Party, who may be ſup- 
poſed to have computed the Time wherein the 
of his Eſtate would be ſufficient for that End, in ſuch - 

Vor. Lv: Cale x 


£ 


Profits. 5 


= 
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Caſe the Judges, by a liberal Interpretation, have ton- 
ſtrued the Deviſor to have meant, that the Deviſee or 
Executor ſhould have the Land for ſo long Time as the 
Son, if he had lived, ſhould have arrived at the Ape 
mentioned; but that in all Caſes where no ſuch Inten- 
tion appears, the Eſtate or Intereſt would abſolutely 
determine by the Death of the Party under the Age 


ſpecified in the Will. That ſuch Conſtruction ſeemed _ | 
the more juſt in the preſent Cafe, as the Reaſon 1 


peared why the Teſtator created this Intereſt by his W 
until his Son ſhould attain to his Age of forty Years, 
namely, in order to guard the Eſtate againſt the ill Con- 
duct and Extravagancy of his Son, the Will ſaying, The 
Teſtator © hoped by that Time his Son would have ſeen 
* his Folly :” But his Son dying before that Time, the 
Teftator's Eftate could not afterwards ſuffer, through 
any Folly or Extravagance of the ſaid Caleb. Again: The 
Will having given the Eſtate, from and after the Death 


of Caleb, to his [the ſaid Caleb's] Son, there could be no 


Reaſon aſſigned why ſuch Son ſhould be kept out of 
the Eſtate until his Father ſhould, had he lived, have 
attained to forty ; for by ſuch Conſtruction the Son 
would be puniſhed, not 2 any Fault of his own, but 


only for the Extravagancy of his Father; and it cannot 


reaſonably be intended, that the Teſtator meant to diſ- 
inherit his Heir at Law, without any Offence com- 
mitted by him. 5 : 


* y Another Queſtion in the Caſe was, that the Deviſe 
for Life, Re- was to the firſt Son of the Teſtator's Son Caleb and the 


—_— Heirs Male of his Body, with Remainder to the Uſe of | 


in Tal the ſecond, third, fourth and fifth Sons of Caleb ſuc- 


Male, Re- yr 2 | 
mainder io Ceſſively, without ſaying for what Eſtate, (the Words 
his ſecond 95 WEEK | | | 8 
third, fourth and fifth Sons ſucceſſively, without ſay ing for what Eftate, or any Words tan- 
tamount. A. has two Sons, the former of whom dies in his Life-time ; the ſecond Son 
ſhall have an Eſtate-tail, being the firſt Son at his Father's Death, re. 


1 ; e 


0 6 | 
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7 Inheritines Th he Miſtake omitted) od thaw n was 
* 300 of Gerda but ſuch firſt Son died very 
young, after which this Son, the Plaintiff, was born. 


And the . hab chat this Son, the Piti, 
being the firſt Son at his Father's Death, was intitled 
to take an Eſtate-tail. For which was cited the Caſe 
of Trafford verſus Aſtron, [E] 2 Vn 66 However, 
this Point, as it ſeems, could not now come in Que» 
ſtion; for that the Plaintiff would, in all Events, be 
intitle to the Premiſſes for his Life. 


E] Qxeære autem. For the Reaſon of e 
* ſtruction, which is, at leaſt, better warranted by the 
nm in the ame Book, Js 528. 


. 
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SE: Croft verſus Pyke. 
celley King 


Partner intermeddled' with his Perſonal Eftate, and 


Bill was brought by Grace, the Widow of Francis 
"A Croft, for the Recovery of the Sum of 1000 l. 
ſecured by a Bond entered into by the ſaid Francis 
Croft on his Marriage with the ſaid Grace, unto her 
Truſtee, for ſecuring 1000 J. to the ſaid Grace, in 


Caſe ſhe ſhould ſurvive her then intended Huſband. 


Francis Croft was Partner with Sir Francis Forbes in 
the Trade of a Cotton Merchant. The Stock was 
4000 J. of which each had a Moiety, (viz) 2000 J. It 
appeared that after the Marriage, the ſaid Francis Croft 
took out of the Partnerſhip Stock more than the Sum 
of 2000 l. which was his Share. After which Croft 


died, leaving his Partner Sir Francis Forbes and Thomas | 


Archer, Eſq; Executors, in Truſt for his Wife and 
only Child. On the Death of Croft, Sir Francis his 


buried the ſaid Croft; and there was a Debt due from 
* the 


0 
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the ſaid Croft to the ſaid Sir Francis by Bond for 300 4. 
but Sir Francis died before he had proved the Will 

of his Teſtator Croft, and left the Defendant. Pyke 

Executor. Thomas Archer renounced. ' Afterwards Grace 
Croft the Widow died, and left her Father Thomas 

Brampſton Executor, in Truſt for her Child, whom 

ſhe made Reſiduary Legatee. The Child brought the 

preſent Bill, in Nature of a Bill of Revivor, for the 
Recovery of this 1000 J. as belonging to him under 
his Mother's Will. 2 Rap 


14-7 


The Child's Grandfather, Thomas Brampſton, who 
was Executor in Truſt of the Mother's Will, was ex- 
amined as a Witneſs in the Cauſe, to prove there 
was a Fraud committed by Sir Francis Forbes, in re» 
preſenting the ſaid Francis Croft to have been his 
Partner in a Moiety of the ſaid 4000 l. Stock: 
Whereas at that Time he was Partner only for a 
Third ; and afterwards was to have been admitted as 
a Partner for a Moiety, upon his the ſaid Croft's paying 
to the ſaid Sir Francis 1000 l. Part of his {aid Wile's 
Portion. | 14 | | 


And it was inſiſted, that this Thomas Brampſton A bee T. 
| . ſtee is a good 
was no good Witneſs, becauſe he was Executor, and witnef, for 


though but Executor in Truſt for the Infant Plaintiff, i * 
and notwithſtanding his Evidence did not tend to in- not an Exe- 


creaſe the Aſſets for his own Benefit, but for the Be- Sten in 
nefit of the Infant; yet an Executor cannot be ſaid to is liable to be 


be a diſintereſted Perſon, being ſuable for the Debt, and dun a0 
liable to pay Coſts; and conſequently differing from t anfwer 
the Caſe of a common Truſtee; | A] for which Rea- _ 
ſon. the Lord Chancellor would not admit him to be 


VoL. III. e read 


p 5 «4 
[A] See Vol. 1. 3 A Grantee, where he appears to be a bare 
Tm is a good Witneſs to prove the Execution of a Deed to him- 


%* 
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read as a Witneſs. [But note; the ſaid Thomas — | 


on ſhould have renounced the Executorſhip, and have 


let another take out Adminiftration with the Will an- 


nexed, upon which he might have been a Witneſs.] 


A. and B. The next Queſtion was, with Regard to the Manner 


Part | | th 
3 of accounting, and touching the Allowances on the 


gives a Bond Account; it being urged, that the Bond given by the. 


to leave his 

Wige os, faid Croft, in Truſt for his Wife, was a Debt by Spe- 
4. dies, tie cialty, and given on a valuable Conſideration, namely, 
der adh. that of Marriage and a Marriage Portion; whereas 


ſters; if the the Imbezilment of the Stock by Op could be only 


— out a Debt by ſimple Contract. 


of the ſepa- 167 
rate Eſtate of A. on there being Effects, ſhe ſhall have a Preference before other Creditors ; but 
if there is no ſeparate Eſtate, and the Wife would have Satisfaction out of the Partnerſhip 


Effects, then all the Partnerſhip Debts muſt be firſt paid. 


On the other Side it was ſaid, if the Plaintiff de- 
fired Satisfaction of the Bond in Queſtion out of the 
ſeparate Eſtate of the ſaid Croft the Huſband ; he muſt 
— | in that Reſpect be preferred to any imple Con- 


tract Creditors: Bit if SatisfaGtion was {ought out of 


the Partnerſhip Stock, all the Partnerſhip Debts muſt 
be firſt paid. And in the preſent Caſe the Fact be- 
ing (as was alleged) that the i Croft, the Huſband, had 
taken out of the Stock 2000 J. and upwards, he had 
no Stock left. And there could be no Colour of Rea- 
ſon, that Croft's Debt being by Bond, or even had it 
been by Judgment, ſhould be paid out of Sir Francis 
Forbes's Moiety of the Stock'; and for this was cited 
2 Vern. 293, 706. (a) that the Copartnerſhip Debts 
(b) are to be firſt paid out of the Partnerſhip Stock, 
(in Cafe one of eB Partners becomes bela and 
afterwards the ſeparate Wis. - * ; 

2 | An 


(e) See db Vel. 2. 500. Ex porte Crewdes. 


C 3) See allo antea 25. 2 Caſe, and Ex parte Rowlandſon, poſt. 
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And. of this Opinion was the Lord Ohanctllor, who 
decreed, that it ſhould go to an Account, to ſes 'whiit 
the Teſtator Francis Croft, the Partner, 6wed to the Bart. | 
nerſhip, and after theſe Debts" Were paid, If there 
ſhould remain any Surplus in his Share of the Stock, 


then that to be liable to anſwer the Bond due from 
Croft tO the Trultee of the Waite, M | 17 5 


Et” . 
wt 7; 


Thirdly, Ic ap ring that amis Cr 7 the deceaſed een in- 
? ? Cz +4 IS 13 MT » : ted by 
Partner, Was indebted to Sir Francis Forbes in one Bond one Bond to 


of 3001. It was inſiſted that, as Sir Francis had the , lud by 


Power of retaining that Bond out of the Allets, ſo the Bond te C. 


ſame being in his Hands, it amounted to a Retainer, . 150 .f 


and conſequently that Bond ought to be allowed in the Executors. 
Account before the Bond claimed by the Plaintiff. © meadte with 
| | | - 


and dies before Probate, and before any Election made to retain; Qu. Whether, as B. 
might have retained the Goods in his Hands, his Executors have not the ſame Power ? 


To which it was anſwered ; that notwithſtanding 
Sir Francis Forbes was appointed one of the Executors 
of the ſaid Francis Croft, yet he never proved the Will, 
and dying before Probate, could not retain, eſpecially 
as he had never ſignified any Election, that he w 
retain for the ſaid Bond. 


Though it was replied by the other Side, that 
ſince an Executor may aflign, releaſe, and do every 
Thing but declare before Probate, even as to the 
Courts of Law ; there was the ſame Reaſon' for his 
being able to retain before Probate ; and though in 
the principal Caſe he had not expreſly declared whe- 
ther he would retain 'or not; yet it was plain he 
had Goods of his Teſtator's in his Hands, had inter- 
meddled therewith, and out of Part thereof had 


buried 


— — 
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Frances Forbes, waiving this Point of the 300 J. Bond, 
the Court gave no Opinion touching the ſame. B! 


buried the Teſtator, and after ſuch Intermeddling 00 | 
could not have renounced the Executorſhip. But 
the Counſel for the Defendant, the Executor of Sir 


(e) Salk. .. * | 1 


Adminiſtration to him z after which C. dying, 4. took out Adrminiſtra- 


tion De Bonis hon, Sc. to B. and it was determined, (inter a“) that A. 


might, out of the Aſſets of B. retain for ſuch Bond- Debt contracted be- 


fore he took out Adminiſtration z and though A. happened to die before 
he had made any Election in what particular Effects he would have 


the Property altered; yet the Court ſaid, it muſt be preſumed he would 
_ ele&t to have his own Debt paid firſt; and this being preſumed, there 


would remain no Difficulty as to Altering the Property; for as the Exe- 
cutors of A. were to account for the Aſſets of B. they muſt, on the 
Account, deduct to the Amount of the Money lent by A. to B. Weekes 


verſus Gore, at the Rolls, Mich. 1720. 


o 
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Term. 8. Trinizats,. 
1733; 


54; Caſe 44 
Tord Chant 
rellor King. 


Merchant bent Sea, Gi) at Bilbod, in Pain, If I ſend 
ſent Goods from thence to B. a Merchant in . jo 
London, for the Uſe of B. and drew Bills on B. for ge to the 
rug Money. The Goods arrived at London, which B. — 1 
received, but did not py 8 Bills, and died in{ol- op are 
vent. Upon which the Merchant beyond Sea brought rs me © 
a Bill againſt the Executor of the Merchant in 14 
praying . that theſe Goods might be accounted for to Goo mes, 
him, and inſiſting, that he had a Lien on them, until hue if Ten 
paid; and that it 4 be extremely unre: aforable, x Factor to 
that his Goods, whik, 7A 
ſatisfy other People's Acnac And the Caſe of one AN 
Clare was cited, as lately decreed by the Lord Chan- merke 


G 
cellor, where a eue beyond Sea conſigned 1 not ble 


| Godfrey verſus Fur ao. 


0 


to a Merchant in London, to the Merchant in Lomo 8 0 de, Debts | 


rein 


own Uſe, and drew Bills on the Merchant in London, who, 
having received the Goods, became a Bankrupt j; 1 E 
it was held, that theſe Goods, which were not pal 
ſhould not be liable to the Creditors of the . 
Vo I. III. * b b 


London, vent, I can- 


for, ſhould be iable - to diſpoſe of to 
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On the other Hand the Attorney General urged, 

that on Delivery of the Goods to the Maſter of the 

Ship beyond Sea, in Order to be ſent to England, the 

Property immediately became veſted in the Merchant 

in London, who was to run the Riſque of the Voyage; 

A Tradeſ- and Mr. Willes compared it to the Caſe of a Tradeſman 

* in London, by Order of a Tradeſman in the Countsy, 

of a Tradef. ſending Goods to the latter; in which Caſe, though 

County, the Country Trader does not appoint or name the Car- 

ſends Goods rier, who afterwards imbezils the Goods, the Trader 

n Country muſt ſtand to the Loſs, as had been 

2ppoint or determined by the Lord Chief Juſtice Eyre at Shrewſe 

Carrier; af- bury Allizes, ” | p be N 

terwards the ; | 

Carrier imbezils the Goods; the Trader in the Country muſt ſtand to the Loſs. 


Lord Chancellor : Were the Law to be otherwiſe in the 
Inſtance .that has been mentioned, it would create the 
utmoſt Difficulry in Dealing. 4 fortiori, where a Tra 
der in London ſends Goods to a Trader in the Coun- 
try, who receives them, and does not pay for them, 

the Property muſt, in that Caſe. veſt in the Trader in 
the Country. As for the Caſe of Clare, I do not well 
enough remember all the Particulars of it; but prp- 
bably there were Circumſtances of Compaſſion therein, 
which might weigh with the Court. When a Merchant 
beyond Sea conſigns Goods to a Merchant in London, 
on Account of the latter, and draws Bills on him for 
ſuch Goods; though the Money is not paid, yet the 
Property of the Goods veſts in the Merchant in London, 


who is credited for them, and conſequently they are 


liable to his Debts. But where a Merchant beyond Ses 
conſigns Goods to a Factor in London, who receives 
them, the Factor in this Caſe being only a Servant or 
Agent for the Merchant beyond Sea, can have no Pro- 
perty in ſuch Goods; neither will they be affected by 
his Bankruptcy : And the Lord Chancellor ſaid, Far 
4 | TA a 
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had diſcourſed a. Merchants about the Matter, who 


held this to be the Practice amongſt them; 


and there 


fore in the principal Caſe the Cs denied granting an 
Injunction to ſtay the Executors of the, oy 


London from VN ot of the u 10 


H all verſus H . 


| - Cale 45. 
Sir Joſeph 
Jekyll, Aa- 


[JN a Bill brought ro compe pel the Velen t0 1 EV 
make a ſpecifick wal Landis of an Award, Bil hes ts 


the Caſe was Tt The Plaintiff and Defendant were compel a 


if 


Brother and Siſter, between whom there was a Diſpute mace 


touching the - Fee-fimple of a ſmall Parcel 


of- Lang of an Avant 


under their Father's Will; and the Plaintif 


fendant entered into a Bond in the Penalty 


F and De- Elate where 


the Part 
of 200 I, ſubmitting 


to ſtand to the Award of Arbitrators touching this bas bs 
Matter. The Arbitrators made an Award, pb the in Le 


Plaintiff ſhould x pay 10 l. to the Defendant 
Day, and 30 . to the Defendant at another 


at ſuch a derat 


whereof be 
Day; 75 and in is to convey 


that thereupon the Defendant, ſhould procure his Wife e Efats 


to join with him in a Fine and Deed. of Uſes, and 


ſued for, 


thereby convey, the Premiſſes to, the Plaintiff and his 
Heirs. The Plaintiff paid the Defendant the 10.1. 
which the Deſendant =* upon the Day on which 


it Was awarded to be 


paid; afterwards the Plaintiff 


tendered the remaining 30 J. on the Day on Which 
that was awarded to be paid, and the Defen ant Was 
willing to take the M Pe. would not execute the 


274 


[A] A Trader in. als ts _ 
Holland) in his Hands, bought 8 


Fane: and Deed af 


Wherefore | the + ion 


brou ght 


Mikes of 72 8. A reſided in 
Sen Stock, as Factor for J. . and 
took the Stock in his own Name, but entered it in his Account Book, 


as bought for J. S. after which the Trader became Bankrupt. | Deter- 
mined, that the Truſt Stock was not liable to the Bankruptcy. By the 
Lord Parker, who ſaid it would leſſen the Credit of the Nation to make 


ſuch a Conltrution Ex parte Chion, Trinity, 1721; 


9 m.. 
ee 


, 4. „ % „„ 
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Bond. 


paid the 10 J. e to the Award, and the 


Money paid by her to the Defendant ; rt in 2 Very, 


cited there might be Reaſon to decree a ff 


was inlifted on his Behal 
was (unleſs in very particular Circumſtances) no Iii 


ks this Bill to compel the Deſedan to a — 
fick Ferme of the Award. - 


Upon operiin N the Cauſe, che Maſter. 4 <b 
ſaid, he thought this a ſtrange Bill; for which he knew 


no Precedent, and that the Plaintiff muſt ſue his 


| 


We I ur ny) that the Plain 1 had Au 


endant accepted it, and thereby undertaken to perfo 
the Award; that if this Suit were not to be allow 
che Plaintiff wouk! have tio Remeily to get back th 


24, Norton vitths Manſeil, the Court decreed 8 
nick Performance of an Award, though in that Cale it 
Was not executed, and in $triEtneſs Law, void. 


To which his Honour replies; that becauſe the 
Award was not good in Law, therefore in the Cale 


pecifick Per. 
formance. However, the Court defiring to know what 
the Counſel for the Defendant had to ſay, as to the 
Defendant's having acce Part of the Money; it 
to be ſufficient, that tber 


ſtance of a Bill being brought for a ſpecifick Perfor- 
mance of an Award. Beſides, that this was an un» 
reaſonable Award, unc) that hs Huſband ſhonld pro- 
cure his Wife to join with him in a Fine, which it 
might not be in 8 Power to do; and therefore the 
Cant ** not oblige him to it. Alſo the Wife's 
Joining ought to be free,. and not by the Compulſion 
if hr Juſband ; that the Plaintiff had a plain, proper 
and natural Remedy, which was, to fue the Bon, 
whereon the Penalty would be recovered ; and even as 
to the Money ved had been paid, if che Deſendant 


"2 would 
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would not perform the Award by procuring his Wife 
to join with him in a Fine, the Plaintiff might recover 
it back, as received to the Plaintiff's Uſe, | 


Maſter of the Rolls : There have been a hundred Pre- Where the 
cedents, where, if the Huſband for a valuable Conſi- _—_— 
deration covenants, that the Wife ſhall join with him Confdera- 
in a Fine, the Court has decreed B] the Huſband to nung, chat 
do it, for that he has undertaken it, and muſt lie by bis Wifechal 


it, if he does not perform it. The Money paid in hin nn 
Purſuance of the Award cannot be ſaid to have been Fine; this | 
paid by the Plaintiff to the Uſe of the Plaintiff hims enforce 2 
ſelf ; and the Precedent in Mr. Vernon ſhews, that this Performance 
Court has decreed a ſpecifick Performance of an Award, venant. 
which is more eſpecially reaſonable in the preſent Caſe, 

where the Plaintiff has paid, and the Defendant ac- 

cepted, Part of the Money awarded ; for by this Ac- 
ceptance the Defendant has undertaken to perform the 

Award, has conſented to it, and made it his own 
Agreement for a valuable Conſideration, (via.) the Mo- 

ney paid him. Wherefore, take a Decree for the De- 
fendant's Performance of the Award, upon the Payment 

of the Reſidue of the Money awarded, and let him 

pay Coſts, it being a Defence againſt Conſcience to 

take the Money awarded, and yet refuſe to perform 

his Part of the Award. 4 #1; 


[B] Becauſe in all theſe Caſes it is to be preſumed, that the Huſ- 
band, where he covenants, that his Wife ſhall levy a Fine, has firſt 
gained her Conſent for that e. 80 ſaid by the Maſter of the 

olls, in the Caſe of Winter Devreus, Trinity, 172434 and that 
the Intereſt in ſuch. Covenant has been taken to be an Inheritance de- 
{cending to the Heir of the Covenantee. But, after all, if it can be 
made appear to have been impoſſible for the Huſband 'to procure the 
Concurrence of his Wife, (as ſuppoſe there are Differences between them) 
ſurely the Court would not decree an Impoſlibility, eſpecially where the 
Huſband offers to return all the Money, with Intereſt and Coſts, and to 
anſwer all the Damages, 8 eee 


Tas 28. . Ces Note; 
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Difference Note; Theſe Decrees may not have been uſual, 


between A- | 8 52 
wards to pay becauſe Awards are commonly to pay Money; in 


Money, and which Caſes a Bill in Equity to compel a Performance 
to do any 


Thing cel. is improper ; but where the Award is to do any Thing 
lateral; and in Specie, as to convey an Eſtate, Wc. in ſuch Caſe, if 


xd nd the Defendant has accepted the Money awarded him in 


be proper Satisfaction of the Conveyance, it is highly reaſonable, + 


only to com- 


pel a Perfor- that he ſhould make the Conveyance ; the rather, for 
mance of the that if the Plaintiff had ſued the Bond at Law, the 
Defendant would have been relievable by Bill in Equity 
againſt the Penalty of the Bond, upon a Quantum dam- 
nificatus. So that ſuch a Decree, as in the principal 
Cafe, prevents a Suit in Equity. | 


Cale 46. Colton verſus Wilſon & al. 
cel King 


w__ _— | HE Defendant, Mr. Wilſon, was a Counſel of 
and the Tide Note at Leeds, in Yorkſhire, and had articled to 


i under » purchaſe. an Eftate in Torkſbire for 4700 l. The Ar- 
proved in E- ticles were dated the 2oth of February, 1724, and this 
dhe later ner Bill was to compel him to compleat his Purchaſe, and 


e Heir; yet 4 | | 
in ſome Caſes pay his Purchaſe- Money. 
Equity will | 
compel the 


phe to The Caſe was thus: This was Part of the Eſtate of 


Title. Henry Taylor, who had no Iſſue, but had two Brothers, 
George and Hugh Taylor; the ſaid Henry Taylor had 


mortgaged the Premiſſes for a confiderable Sum, 
amounting to near as much as the Purchaſe-Money, 
and owing other Debts, he made his Will, dated the 
20th of February, 1722, thereby deviſing all his Real 
Eſtate to his youngeſt Brother, Hugh Taylor, and his 
Brother-in-Law, (one Reresby) and their Heirs, in Truſt 


to ſell, and pay his Debts and Legacies ; and what re- 
mained after Debts and Legacies, was to go, by the 


4 1 1 Will, 


yn & ha 2 — . N K- © fw fu kh 1 


— 


r 
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will, to the Teſtators next Brother and Heir, . 


Taylor, who was beyond Sea, in the Service of the 


Eaſt India Company. Soon after the Teſtator died. 
Hugh Taylor, the Teſtator's youngeſt Brother, and one 


of the Truſtees in the Will, alone covenanted, by Ar- 
ticles dated as above, with the Defendant Wilſon, to ſell 


Part of the Truſt Eſtate to the Defendant Wilſon for 
4700 l. and to convey the ſame to Wilſon at his Re- 


. queſt, who covenanted to pay Intereſt for the Purchaſe» 
Money from Lady-day then next. The Creditors of 
the Teſtator, Henry Taylor, bring their Bill againſt the 
Defendant, Wilſon, to compel him to compleat his Pur- 
chaſe, and to pay his Purchaſe-Money, to the End they 
might be ſatisfied their Debts. n 


4 "WY 


The Defendant Wilſon ſaid, he believed Henry Taylor, © 


the Teſtator, did duly execute his Will, and deviſe the 


Premiſſes to be ſold, and admitted the Articles, and 


that he was ready to proceed in his Purchaſe, all pro- 


per Parties joining. The Will was proved in this Court 


to be duly executed: But the Heir who was beyond 


Sea, in the Eaſt India Company's Service, though made 
red to, or an- 
ſwered, the Bill; and the Defendant Wilſon, though he 


a Party-Defendant, yet had not a 


was at firſt willing to purchaſe the Premiſſes, and had 
entered on goad Part thereof; yet other Part of this 


Eſtate, on which he had not entered, being much out 


of Repair, the Tenants racked,” and the Rents likely 
to fall, he was now deſirous of being diſcharged from 
his Purchaſe. r 


And it was on his Behalf inſiſted, that this being in 
the Caſe of a Will not proved in Equity againſt the 
Heir, it was a defective Title; that none of thei Wit- 


neſſes, that had been examined for the Will, could be 
read againſt the Heir, who in this Caſe was probably 
Adverſary, and offended by the Will: Or elle it * 
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be reaſon ably 


portunity till the Witneſſes to the Will ſhould be 


when he would conteſt the Will; and though the De 


fendant had ſaid in his Anſwer, that he was "willing to 
proceed in the Purchaſe, yet it was upon Terms, that 

all proper Parties ſhould join, one of which proper 
Parties was the Heir at Law; and that it w 
Difficulty on the Court to compel an unwilling Pur- 
chaſor to accept of a Purchaſe, if there were any Co- 
lour of Objection to the TIM () 


though it Lord Chancellor ; It is very proper per that a will iT. 


Will | poſing of Lands ſhould be proved in Equity, eſp ally 
of Lands in in the Caſe of a modern Will. But I cannot ſay this 


Equity, yo 18 abſolutely neceſſary ro make out the Title, any more 


ear. than it would be wa prove a Deed in Equity, by which 
Ae" ooh the Eſtate is ſettled from the Heir at reed —.— the 
than it is 9 Anceſtor's Death. The Will prevents and breaks the 

n Equity. Deſcent to the Heir, as much as a Deed, and the Hands 
of the Witneſſes to the Will may be as well proved as 
thoſe to a Deed, and it is the better, if in the Indorle- 
ment to the Will it is mentioned, that the Will is at- 


teſted by three Witneſſes, who ſubſcribed than Nerds 
in the Preſence of the Teſtator. | 


Now, as it would be no Objetion d to a Title, fa 


modern Deed, on which the Title d, was not 
proved in Equity, why ſhould it be ſo in the Cale 
of a Will, where the ſame appears to be duly at- 
teſted by three Witneſſes, whole Names are mentioned 
ro have been ſubſcribed in the Preſence of the Te- 
ſtator? But in the preſent Caſe it appears the Defen- 
dant, who articled for the Purchaſe, knew at that Time 
that the Heir Was beyond den. and ſtill accepted the 


1 


0 See Marlow verſus Smith, vd. 2. 201. 


— — — 


preſumed, that he would, though bernd 
dea, have been 3 on to put in his Anſwer to 
the Bill: But that the Heir might watch for an. Ops 


be a 


1 1 n __— rn 33 
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Tie. withol# —_ — the! their avid in. on. | / 
that the Will ſhould: ng provid agaenit the H iy AMO 

the Defendant admits by his Anſwer, that th "Wil was 
duly executed, and by entring upon great Hatt of the,” 
Eftate, has himſelf - executed the Püree Stor which 
Reaſon let him pay the Reſt of the e , * k 
with Intereſt, according to the Articles; "and "at tlie 3 | 
ſame Time let the Truſtees and Mortgagees join it, * 

proper Conveyances to the Defenda nt the Fah. 


It e in this Caſe to haue deen a 5 rea Help-to 
the Tae that ma 3 the Teſtator, or 


el Part 20 14 hes oo - 


| " 
IS 4 


& 44 


» 188 * 1 
ae Nw. 04 10 * . We" e 46+. "OY 
| : | . * 5 
' | 3 
* ; 54 21. 2 Ge > 6 p 4 4 11 . * Bae” 
8 . . l 47.0 
x deere 45 us ogers.. . 


| +33. th 40 * - coller Ki 
() NE made his Will, and thereby gave Th to his ow #4 . 
Brother, (who was his Heir at, Law) and made bis V6 is 
and conflituted: bis dearly beloved Wife his cole Heireſs ; 2 2 
and Executrix of all his Lands, and Real znd Perſonal viz er he 
Eſtate, to ſell and diſpo ſe thereof at her Pleaſure, and to Perſonal E- a 
pay his Debts and — The Queſtion was, whes fats, e 


tber the Wife was a Truſtee for che leit at Ta, as to et a: 


the Surplus of the Keal Eſtate, after the Payin * 2 che 1 n 
Teſtator's Debts and Legacies? Ps de 


and gives hi er (hrs ian f Kind Hei 515 ths Viet whe Kader is 5 1 
ter o — — 9 


| After creat Debatef V Cod on both Sides, the - CHE 
Lord Chancellor decreed, * — the Teſtator's· Wife Was 1 
intitled to the Premiſſes deviſed, for her own 7 1 8 1 
and that there Was no reſulting [ruſt to the 1 
Law of the Teſtator; that the Caſe, of Nun ee Ko 


Debs | and 


198 
1 "WH. * A 9 5 
Crompton, 1 Chan. Rep. 198. Hut if 1 
Vo I. III. * IE. 
O Ly - . d 2 2 
7 wa > 6 
£ * wi * 1 
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Eſtate, did in every Reſpe@ place her in the (4) Stead 


| Caſe of The Counteſs of Briſtol 
the Payment of his Debts, and the Surplus, if any, to 


where it is Rd. the Surplus was decreed a Truft in the 


Deviſe that the Wiſe act be ſole Heires of the Real 


of the Heir, and not as a Truſtee for him; that it was 


the planer, by Reaſon of the Language of Tenderneſs 
and bis dearly. beloved Wife, which muſt in- 


tend to her ſomething Deneficial, and not what would 
be a Trouble only. And what made it ſtill ſtronger 
was, that the Heir was not forgot, but had a Legacy | 


Ann n On the other Side was cited ths 
ol verſus Hungerford, 2 Vern, 
645. where one deviſed his Real Eſtate to be ſold for 


be deemed Perſonal Eſtate, and to go to his Executors, 
to whom he gave 20 l. a-piece. Decreed the Surplus a 
Truſt for the Heirs at Law. But the Court thought 
this a [C] ſtrange Determination, and to go oh + 


Thompſon? $ 


(a) See N 48. Clements verſus Hob. 34. Come 
Clerk. 89. 308. Ga: 


[ This ma well be thought a a ſtrange Determination and the ra. 
G . Vernon ſays it was affirmed in Farliament. The Caſe 
is differently reported in the Book intitled Precedents in Chancery, (p. 81.) 

Executors, ſub- 


too far. 


ject to Diſtribution. And this is warranted by the Regiſter's Book, 
The Decree appears to bear Date 3 July, 1697, and to have been made 
by Sir Jobn Trevor, the [then] Maſter of the Rolls. The Words 
whereof are as follow: And as to the Surplus of the faid Eſtate, after 
<* the Debts and Legacies paid, his Honour, having been attended with 


„ the Will, and havin conſidered thereof, declared, that the ſaid Te- 
Iven to each of his Executors 1001, a- 
2 2 there is a reſulting Truſt in them for the Benefit of the Repre- 
<« ſentatives of the ſaid Teſtator; and that the Defendants Mrs. Repping- 


0 ſtator having by his id Will 


* ton and Mrs. Meredith, who were Coheirs and Repreſentatives of the 
e ſaid Teſtator, Sir William "Baſſet, were well intitled thereto 3 and 
% doth therefore order and decree, that the Reſidue and Surplus of Sir 
* William Baſſe!'s Eſtate, his Debts and Legacies being paid as aforeſaid, 


be equally diſtributed between them.” Ir further appears by a ſubſe- 


We, that of the 18th of November, 1708, in, the above mentioned 
e tha this Parc of the Deave was affirmed in Parliament, for 
_ 


g © 


of 5 l left him. A. 
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2 Thumpſons 8 dae 15 79 5 9 2 
; | g 
Ts 2 being it iu, A Fan ” 


on Was A Commiſ- 


granted to exiitthine Witneſſes at Algiers, 1 Fon — 


where (ane others) two Witneſſes were eramiwed San 
for the laiarifk But it fell Out, that before thas Rue Witeſſe at 
cution of the Commiſſion, the Plaintiff died; hut 
ther the Commiſſioners nor Wi any * Notice died, 


which, 


bad 
of the Plaintiff & Death. And one of the Witneſſes 
thus examined Was: dead, the other Wa wing. The 


Plaintiff thus dying ing before the Executi the Com- neſſes were 
million, je" was nie Fthar. dt Be c ebe 2. den be, 
bated, the Execution of the 8 for that Rea» netze N 


ſon irregular, and that the Depoſitions ſhould be f. 
preſſed ; and there being ſome Doubt about du F the nn, 

the Coutt, referred itito the: Maſter Gele) to ar mary? 

ſtate the Fact, with has Opinion e een of the 


Wuneſſes 
The Naben l. Rated the Fact to be as abc Ws 


with his Opinion, that the Depoſiti 
taken, it being before Noticg givent to the 
or Witneſſes, that the, Plainhft was dead 3 hea 
being in a Court of Equity; and dens tt 
Conſcience & the Court; the 
neſſes, Where neither the Wi 5 
den Ke Pla iff, 


' 


p # 
" " 
— 
oc 4 
*. 
py . 


[7 


* 


as it had been executed, 
the Money remaining undivided, 
were to be let in to 4 Satisfaction b 55 according to 
ority of their ſcveggh Securities. After which the Order 
ſome Directions in Regard to che Crediters. It is obwiohs 80 perchive 1 
that the ſame Persons being Heirs and likewiſe next of Kin, (t 885 4 
took only in the latter Capacity) occaſioned this a in — 

Report of the Caſe. 


4, 


Sui | 
Suit abated, - 


but the Wit. - 


was yet li 


* 


R eres 8. 5 Nate, 153 
— — — — —-— 
ed be of is great Weight, as if the Plaihtif 
had been really then living: Other wife great Delay 
and Expence right enſue to the Suitor; and as tothe 
Witneſs chat died after Examination, if tions 
were to be ſuppreſſed, the. Nlaintiff, by the Act of 
God, would be: quite depriv — Pandhivipths 
Teſtimony ; and the Maſter — his Opiniom on 
tts cue of Sir Randolph Grew —— George Harun, Elq; 
( where, upon a Gommiſſiom bo examine Witneſſes, 
ſome of the Witneſſes were examined After the ene 
of the Crown, but before the Commiſſioners had No- 
tice thereof, and the Commiſſioners ſurceaſed their 
Examinstion #fter ſuch Noticg; and the Lord Keeper 
[Coventry] the 12 and Cxoot, with 
wiesel Nr. Baron Denham, beld the Examination regular; and 
cer the Judges further held, that the ſaid Examination be- 
ſion aſter the fore Notice of the Deiiſe of the wn, "the 
_ Witneſſes might, be indicted for Perjury if they ſwore 
but before falſe 3 in Regard what the Commiſſioners did Was le- 
thereof; la- gal, andano Inconvenience-could reſult fin allowing 
_ be in- this 3 whereas if it were to be adjudged other- 
Perjury, if Wille, Trials, Verdicts and Attainde where the 
= a. end 8 er the King's Demi „but before 
Notice detect, would be ae, which ou be 
N miſchievous. * * „ K 

| . 4 50 * r 
wy © Whereups pon, ir hearing Counſel on boch Ses 
8 the Lord Chancellor ſaid, che Maſter Report was a 
very _judicions We, * Held the e to be 
8 e e Fin bp 3 
Then 3 was bed Ya 1 « MBs aaa that 
the Depoſition of the Witneſs t that WAS ou and ww 
might be mige Van, might be ſüppreſſed 
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But his Len 6 


and chat, th dose py a me PER 4 1 WS: 1 
by the Death b of the 11 1 975 in - Kg N 4 
8 as that 1 in which the 5 es been — | 4 
yet it being in a Court of” the Com 8 AJ 


miſſioners and . ha no a 55 the "hh * 
tiff's Death, it could not, in Reaſon gt uſtice, a 

the Validity. of the Depolicians, hich were t therclore = bx, be. 
allowed togltand in tota as well y os Regard;to the. Wit: * 


* == * 4 
nels now . as as . * ARA 5/that Was, dead. i 5 
| votes Un dw: gout! . ade bo: eu lern Un gi '',* = 
„ A eee anche ot Left -. TW 94S 15 n - .. _ 
Tors pen, verſin Paſcha ag s.. Ig 
„un ee 10 2 n a ek . ee 1 


les oy entered into, . 0 2 
1704, * er Sir Thomas Brom ſa >. 
8 91 4 N N his then * 3 


fe, 114 ne * 


Sir . four * dbe Martleg 4 . 
and Da May. his Widow, . brought, Ber Bil. in E- 5 
quity to fecoyer Ther 508k I. Ae, and. the” Ar-. * 2 
rears and future Paymetits. 15 Wheteas Lady : ä 
Bromſall bad reed to buy ir in a Mortgage on att of the e 
Real Eſtate M Sir Thomas Brom fall, compriled,!1 in tbelg e | 2 
A ; on 14 ink of Frei eptimo Pol 
ecreed by, the Lord Chance lor t 

ſeſſion n 9 G re . WS, Part 
of the Real Eſtate WY Sir Thomas Bromſall, © and which 
was liable to a Mort age before made thereof, ſhould” 
be forthwich delivered to the Lady. Bromſall; and that 
the Tenants thereof ſhould pay their Arrears of [Rents 
and future Rents tg her, and that ſhe ſhould enjoy the 


her until ſhe Weg; ied rein NM gury * ſhe-thould 


\ ; 4 A dt celle King, 
ON the, he. Haig bis Six Thomas. wall * 5 


15 


Aube, it Was 


"ME 
* 


— 
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have paid towards the Mortgage on the Eſtate, with 
Intereſt, and likewiſe all Arrears of her Annuity or 
yearly Rent of 500 l. with Coſts, and the Maſter tg 
{ce what the ſame ſhould amount to. 


Lady Bromſall married Doctor Herbert; whereupon 
the Suit being revived, the Maſter reported 4527 J. 


155. 7 d. to be due for the Arrears of this Rent at 


Lady-day, 1714; which Report was, confirmed. By 
Indenture dated the gth of une, 1729, Doctor Heu 
bert aſſigned the ſaid Arrears of 4527 l 15. 74. and 
all ſubſequent Arrears, together with all Benefit of the 
{aid Decree, and the Proceedings thereupon, to the 
Lord Carteret and Sir Clement Cotterell, and alſo demiſed 
the ſaid Annuity or yearly Rent of 500 l. unto them 
the ſaid Lord Carteret and Sir Clement Cotterell, for 
ninety Years, if Doctor Herbert and Lady Bromſall his 
Wife ſhould ſo long live; and by Deed Poll dated the 
12th of the ſaid June, 1729, it was declared, that 
the ſaid Aſſignment was intended to veſt the Property 
of the ſaid Debt in the ſaid Truſtees, in Truſt, that after 
the Lady Bromſall's Death, and not before, they ſhould 
pay 500 l. due from Doctor Herbert and his Taid Wife, 
to Sir Thomas Croſs, Baronet; and afterwards ſhould pay 
900 l. to the Lady Granville, in full of all Demands 
4 to her, and in Truſt to pay the Reſidue to ſuch 
Perſons; and in ſuch Manner, as he by his Deed or 
Will ſhould appoint. NA 


In October, 1729, Doctor Herbert died: Afterwards 
Lady Bromſall, ſurviving her ſaid Huſband, died on 
the 2d of April, 1730. 


Under this Aſſignment and Deed of Truſt made 
by Doctor Herbert, Sir Thomas Croſs claimed his Debt 
of 5001]. upon a Bond due from Doctor Herbert; 
Lady Granville alſo claimed the 3 900 L by way of 


L We, Debt 
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Debt du fromthe e K. And the AG 
ſignrnent voluntary as to the Surplus, the Que- 
ſtion was, whether the Adiitiiriteix of” Bose Thyu 
bert, who was the Defendant daun Herbers, or che 
adminiſtratrix of Lady Browſall, who was the Hefen 


dant Elizaberh Paebul, as inetled to this füt 


10d ü i wand lt I I 2 1 
Man in his own Right be intitked to a Bond, vr" ether % 1 


Choſe en Action, he ray it without aby Conſi- - 
deration 3 but here; it was id, was'a 


Choſe en Aten, muy aden l, 


which the Huſband had only in Right of his Wike, in though with- 
which Caſe he had no (ec) abſolute Title to it, but dane 


only a Right to endeavwvur to teduce it into Poſſeſſion, 
if he could, driving the Joint - Lives of him and his 
wit, which, F -der 5 d 0 W aha 
me would retnain, #s it was otigimally, in the Wife 
for which the Caſe in e ee 
Kinaſton, as tited, and relied upon as in Point; thi 
e 


zdiy, It was 
mtitled to a Choſe: e Aion DY as he ths 
forfeit it, Io E be Thould affivh it for a 
ſideration, (as had —— been done in the 
cipal Caſe, in in Relpe to Bit bene 5 and. 
Granville) it w I Na 


reve or 


-\ 

() See ant i, i the c of Fonts e 16 Ly b 
D] It is to be obſerved, that in all Caſts where a Huſband ri 
74 


a Settlement of his own Eftate on his Wife, in Conſideration 


whe gh the i Portion, though conſiſting of Choſes en Aﬀios, and 
though there i by hi, and Ft . d Pl Fe rg 


on as purchaſed by hi will go to his Executors. Preced. 
63, Cleland verſus C and 2 Fern. gor, Bla and n 
Point appears to have been determined by 


that ves the Bron ths 


ſeſſed of a 
or Che en Ae- 


Con- tion in Right 
_of 


y for a valuable 
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; 1 Ie. was alfo med, that i in * =y oO Caſe 
there was a Diverlity betwixt the Arrears T Rent, that 
accrued during the Coverture, and ſuch, as had grown 
due before = Coverture; and that, as the Profits of 
the Wife's Land would belong to the Huſband during 
the Coverture, ſo the Rent iſſuing out of the Land 
during that Time, and which, was payable by the Ter- 
tenant in Reſpect of the Profits, might belong to the 
Huſband ; for which Reaſon, the Authorities y. that 
= | the Huſband may "lone, avow for. Rent incurred Gur 
5 | the Coverture 2 aan b 


5 1 
3 32 by S > ” 


But, with R epard to the Decree 22 for wo 
Arrears by- the Huſband and Wife, it was inſiſted, that 
this did not any way alter the Caſe ; 7 — that the De- 
cree was but in Nature of 2 judgment, and if there 
ſhould be a Joint Judgm * 1 the Huſband 
and Wife, — the 5 _ in his Life-Time, without 
any Conſideration, ould aſſig n it, this would not 
prevent the Judgment (nor by 155 ſame Reaſon a De- 
cree) from ſurviving to the Wife, if the Huſband ſhould 
die firſt, as he did in this Caſe; and that conſequently 
the Adminiſtratrix of the Lady ra was intitled., 5 


— ws i to conſider of it, when he declared it to be his . Optr 


extended 
1 I nion, that not only Sir Thomas Croſs and Lady Gras- 


git, the Huſ- ville, (in Truſt for whom this Aſſignment was made) 
. K as they were juſt Creditors, and for a valuable Conſi- 


out a Conſi- deration, were intitled to the Benefit of ſuch Aſſigu- 


deration; ſo 


if a Judg- ment; but that alſo, conſidering how this cls was 


ment be gi- 


ven in Truſt for a Feme Sole, Ws marries, and by Conſent of ber Truſtees, is in Poſſekon 
of the Land extended, the Huſband may affign over the extended Intereſt; and by the ſame 
Reaſon, if the Feme has a Decree to hold and enjoy Lands, until a Debt 25 to her is paid, 
and ſhe is in Poſſeſſion of the Land under this Decree, and marcies3 the Huſbagd: ny 4 
it without any Conſideration; for it is in Nature of an Extent. 


(a) 1 Roll. Abr. 358. 
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If the Wife | The Lord 8 took Time wil the next Day 
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Surplus of the Arrears by Doctor Herbert altered the 


Property, and would intitle his Adminiſtratrix thereto 
in Preference to the Adminiſtratrix of the Lady Brom- 
ſall; for that the Decree faid, the Lady Bromſall ſhould 


hold and enjoy the Premiſſes until paid, and that the 
Tenants fhould attorn to her. Now it was admitted, 
that under this Decree Doctor Herbert and his Lady 
were in Poſſeſſion until the Doctor's Death; the Con- 
ſequence of which was, that this was an equitable Ex- 


tent, and to be taken as it would be, were it a legal 


circumſtanced, even the voluntary Aſſignment of the 


Extent; in which Caſe it would be very plain, that 


the Huſband alone might have aſſigned the extended 
Intereſt, as in the preſent Caſe he had done; that 
ſuppoſe a Judgment be given to 4. in Truſt for a 
Feme Sole, who married; and the Cognizee of the 
Judgment 'in Truſt for the Wife, and the Wife there- 


upon, by the Conſent of ſuch Truſtee, is in Poſſeſſion 
of the Land extended; ſurely the Huſband in {ſuch - 


Caſe might alone aſſign over this extended Intereſt, as 


he might the Truſt of a Term to which his Wife is 
intitled; according to a ſolemn Reſolution of. this 


Court, and which was afhrmed in the Houſe of Lords ' 


in (e) Sir Edward Turners Caſe. 


Wherefore his/Lordſhip was of Opinion, Erft, tha 
Sir Thomas Croſs ſhould be paid the Money due on his 


Bond; next, that the Lady Grawville was invitled to 
her 3900 I. and that the Surplus of the Arrears did 


belong to the Adminiſtratrix of Doctor Herlrt, and 
not to the Adminiſtratix of his Wife the Lady Bromſall. 
This Decree was aſterwards (H) affirmed in the 
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(% 1 Vern. 7. 2 Vern. 270, Tudor verſus Same; and Preced. in 


Chan. 419, Packer verſus Wyndbam. Y Feb. 1734. | 
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Caſe 50. | ) | 
0d Chas Brown & Ux' verſus Elton. 


cellor King. 


On an Appeal from a Decree at the Rolls, 4 


band and | . 
Wie de CIR John Brown married a young Gentle woman, 


« Legacy who had a Legacy of 400 l. left her, payable at 
Wie; the her Marriage. Sir Jobs Brown demanded the Legacy, 
8 — but the Executor refuſed to pay it, unleſs ſome Settle- 
che Payment Ment, or Proviſion were made for the Lady; but on 
of it, unks thoſe Terms offered to pay the Legacy. 


makes fome fuſed to make any Settlement, (nor as yet had he made 


Sree. any) and with his Wife brought this Bill for the Re- 
* of the Toney 


The Cauſe being firſt * at the Rolls, it was 
there ordered, that the Plaintiff, Sir John, ſhould make 
his Propoſals before the Maſter, and ſhould alſo pay 
the Coſts of the Suit, in Regard it appeared, that the 
Defendant, the Executor, as well before the Bill was 
brought, as alſo by his Anſwer, offered to pay the 

2 Legacy, 


Sir John re- 
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Legacy, on Sir John's conſenting to make the Settle- 
ment on his Lad. | F 


And now, on Sir Joby's Appealing from this Decree 
to the Lord Chancellor, it was inſiſted by the Attor- 
ney General and Mr. Willes, that this being| a Legacy 


given out of a Perſonal Eſtate only, the Plaintiff and 


his Wife might have ſued for the {ame in the Spiritual 
Court, and recovered it, without being tied down to 
any Terms of making a Settlement; and Meaſures of 


Juſtice ought, as much as poſſible; to be uniform and 


conſiſtent in all Courts; that as this was a mere Per- 
ſonalty, which the Huſband might releaſe (a), the im- 


poling Terms upon him, was taking from him the Be- 
nefit of the Law. Beſides, 400 1. was a {mall Sum 


to require a Settlement for; and there have been In- 
ſtances (b), where Equity has refuſed to compel the 
Laying out very {mall Portions ; that ſince the Exe- 


cutor had admitted Aſſets, he was rather to be looked 
on as a Debtor for this 4001. than as a Truſtee ; and 


ſuppoſing it to be the Caſe of a common Debt, it 
mult ſeem a pretty ſtrange Defence made by a Debtor, 
when ſued by his Creditor, to ſay, © I will not pay 
* your Debt, * becauſe you have not made a Jointure 
* or Settlement on your Wife.“ r 6g 


In Anſwer to which it was urged for the Defen- 
dant, that thoſe who would have Equity, ought to do 
Equity; that where the Huſband could recover the 
Wife's Portion at Law, Equity would not interpoſe, 
lo as to compel a Settlement or Proviſion for the 


Vife; but where the Huſband comes here to be aſſiſted 
In Recovering his Wite's Portion, this Court may give 


their Aſſiſtance on what Terms they ſhall think rea- 
ſonable; and Nothing can be more reaſonable, than 


that 
(a) See the next Caſe preceding, | 


() See Adams verſus Peirce, ant' 13. 
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that Care ſhould be taken to make a proper Proviſion 
for the Wife, and the Iſſue of the Marriage; that 
agreeable to this has been the conſtant Practice, as in 
2 Vern. 494, Lady Oxenden's Caſe, where it is {aid 
the Lord Keeper [Wright | that a Court of Equity will 
oblige a Huſband, who comes there for his Wife's Por. 
tion, to make a Settlement upon her by way of Join- 
ture, or to ſecure a Maintenance to her, in Caſe ſhe 
ſurvives. $o in 2 Vern. 626, on © Ux' verſus 
Tempeſt & al, a Diverſity is taken by the Lord Cowper, 
between a Huſband and Wife's coming into Equity, to 
demand an Execution of the Truſt of a Real Eftate, 
(in which Cafe the Court will make no Terms with 
the Huſband, foraſmuch as when the Wife has reco- 
vered the Eftate, ſhe may keep it;) and where a Huf- 
band ſues there for a Perſonal Demand, in Right of 
his Wife; becauſe, as this latter, when Neve will 
belong to the Huſband, therefore this Court may inſiſt 
upon Terms, as being in Diminution of his Right. 
Alſo the Cale of Jarobſon verſus Williams (c) was cited, 
where the Huſband was a Bankrupt, and intitled to a 
Legacy given to his Wife dum ſola, and the Aſſigners 
under the Commiſhon ſued for this Legacy; where 
upon the Lord Cowper, and after him the Lord Maccle- 
field, denied Relief, until ſome Proviſion was made 
thereout for the Wife; for that the Aſſignees under 
the Commiſſion could be in no better Condition than 
the Huſband, the Bankrupt himſelf; and he would not 
have been intitled thereto without Providing for his 
Wife. So in the Caſe of Dod verſus Hall, on the laſt 
Day of Petitions before the preſent Lord Chancellor, 
the Huſband was not allowed to have his Wife's Por- 
tion, without firſt making his a e before a Maſter, 
in Order to a Settlement or Proviſion for her. 


„% a 2 mw = 0 
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(e) See Vol. r. 382, 
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Neiber Was n vis: ths ml Ge 
would have done, had the Huſband and Wife applied 
there for the Legacy; ſince, as this was the conſtant 
practice of this Court, and a reaſonable one too, there 

could be no Colour to make a different Rule here from 

what had been obſerved in like Caſes: And 2 ** 
the Sum was but 400 J. ſtill it was ſomething, and 
might ſerve to ſupply the Wife with the bare Neceſla- 
ries of Life; that the Defendant, the Executor, could 
not be conſidered as a mere Stranger, for he was related 
to the Wife, and conſequently under a double Obli- 
gation, both as her Relation and Truſtee, (every Ex- 
ecutor bei a Truftee for the Performance of the 
Will) to fee her e for in 2 the TN. 
Manner, | 


Lord dal: I found i 16 bebe trite at my 
Coming into this Court, to inforce the Huſband, befors 
de recovers by the Aid of Equi his Wife's Portion, 
to make a Settlement; and as ſuch Practice has fo long long 
obtained, I ſhall not, at this Time, take upon me to 
alter it; although it ſeems to break in upon the legal 
(d) Title, which the Huſband has 'to his Wife's Per- 
ſonal Eftate ; and this Method, however, intended ori- 
ginally as a cautionary Proviſion in Favour Need che 
Wife, has ſometimes proved inconvenient, but yet 

Cuſtom and long Uſage have ſufficiently eſtabliſhed it; 
nevertheleſs I will xeverſe that Part of the Decree be⸗ 
low, which orders the Plaintiff, Sir John Brom, to 
pay Coſts to the Defendant ; for 1 will not condemn One caght - 
a Man to Fenn for jnfiting upon a Right, which Coane 


yn 
a ths oy he ling e Right whch the La ge hm. 
(d) — Vl 2, (6429 | . 


8 


vol. III. "Guy the 
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the Law gives him: So let there be no Coſts [A] on 
either Side; but as the Plaintiff, -Sir Jobs Brown; now 
offers to make a Settlement upon his Wife, that Settle» 
ment muſt be made at his own Charge. 
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Cie 51. Mightingale & al verſ. Comit Ferrers. 
iu ; Ws : Ip \ # RIC 1% 


Sir Joſt 

Jekyll, A paid lf ora only oi ul ee 
fer of the bert, late Baron (afterwards Earl) Ferrers, was 
The Father (eiſed for his Life only of his Family Eftate, with 


Tenant for Remainder to his firſt, Ic. Son in Tai Male ſucceſ⸗ 
Life, Re- ſively. The Lord Ferrers had ſeveral Sons, the firſt of 
the Son in Whom, named Robert, was an Infant of about ſeventeen, - 
Jail, with and a very advantageous Match being agreed u bes 
Remainder : g 1 eing ag upon 

over, The turixt the ſaid eldeſt Son and the only Daughter of Six 
Infant, and Humphrey Ferrers ; Articles were entered into dated 
onanadvan- 26th of September, 1688, and the Lord Ferrers and bis 
el for the eldeſt Son Robert were Parties to and ſealed the fd 
Son's Mar- Articles, whereby the Lord Ferrers covenanted, that he 
Father and and his ſaid eldeſt Son ſhould within à Year after the 
hun in Mar. Son ſhould come of Age, by Fine or Recovery, or ſuch 
riage Arti- Other good Conveyances or Aſſurances as the young 
INS Lady's Counſel ſhould adviſe, convey and ſettle the Bulk 
covenants, Of the Family Eſtate, as to all the Premiſſes (except the 


Yr Manors of Aftwell and Falcott) to the Uſe of the Lord 


the Son's Ferrers for Life; and as to the Manors of Amel! 


coming 


Age, the Fa- Falcott, from the Time of the Fine and Recovery ſuf- 
ther and Son fered, and as to the Reſt of the Premiſſes from the 


will join in a . er Fae" e 
Fine and Death of the Lord Ferrers, to the Uſe of the ſaid Robert 
Recovery of 1 in 
the Family Eſtate to divers Uſes, The Infant Son ſeals the Deed, and within à Year after 
he comes to Age, joins, with his Er a Fine and Recovery ; the Infant Son's Scaling of 
theſe Articles not ſufficient to e the Uſes of the Fine and Recovery..'...  _ * 


[aA] Sed Quer the Equity of this Part of the Decree, wheteby 
ere wy bo pay Colts; out of his gory Pocket, (that being the Con- 
equence ering no Coſts on either Side) for a Conduct which the 
Court itſelf has ever approved of. ; 3 1 
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e Remainder to his firſt, We. Son in 
Tail Male ſucceſſively, 


Remainder to the Uſe of his 
younger Brothers for their Lies ſucceſſively, Re. 


mainder to their firſt, Ve. 8on in Tail Male ſucceſs 


2 


ſively, with a Power to the Lord Ferrers, the Father, 


to revoke all the Uſes except 


dna itited e 


eldeſt Son, and his then intended Win nd; their 75 


Iſſue Male. 


The Marriage took 0 444 U * A9 Gon; 
having thus — his Infancy 


a Recovery; 


but there was no Deed: after 


ſealed this Bed te- 
gether with his Father, afterwards came of Age, and 
purſuant to the Covenant within the Year; after coming” - 
of Age, (vis) in Michaelmas Term then next-following, 


rained with his Father in leyying a Fine and 2 * 
the mo 


diligent Search, to be found, for leading. the" Uſes of 1 


this Fine and-R - Afterwaitlsthe Lord Ferrers 


revoked the Uſes. of all che Premiſs limited to his 
r 


ounger Sons and their be except. as 
+: Atwell and Falcott, Nobert Shirley the eldeſt Son 
after died, as did alſo his ſaid Wife, leavii + ue 
one Daughter, ſince married to the 


Northampton. And the late Earl Ferrers, and 


* 


This Matter 4 formerly Aird Ws . | 
the ſaid Articles could 


King, who was of Opinion, - that 
be intended as preparatory only to ſomething further, 


nk 


Sons that were elder thin the preſent, Earl Frfrrz, Rs 


and would not of themſelves. amount to a Declaration 


of the Uſes. Lore eee 
Honour, 0 


On Behalf of the . Bail knen it was objefted, 
that theſe — that were executed by the Lard 
7 Ferrets, 
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A the Father, and his n Sn, were ke 
| to declare the Uſes of the Fine and Recovery. 


bay bo ch Firſt, For that an Infant's Died: is ds weis ther 
only void- only voidable : For which Reaſon an Infant cannot 
able, plead of DO 


may. 


| Secondly, Becauſe wen the Infant in the — 
Caſe ſealed the Deed, though there was no Covenant 
from him to levy the Fine, and ſuffer the Recovery 
and declire the Uſes thereof, (theſe Covenants being 
only his Father's ;) yet the Infant Son's Sealing 

Executing the Deed had this Effect, (vc) to ſhew his 
Conſent to the Deed, and conſequently his A 
that the Fine and Recovery ſhould enure to the Uſes 
of the Deed. And ſuppoſing that, after this Decla- 
ration of the Ufes'by the Father, the Son had ſaid no 


that the Pine and Recovery ſhould be to theſe Uſa; 
this would have been ſufficient to have declared the 
Uſes, and ſurely thus much was implied by the 1 
Son having executed the Deed, 


No par Wird, That a very flight Thing, and Words 
Words ra. though very improper, will yet ſerve to declare the 
quitte!9 4 Uſes of a Fine or Recove 
22 - Words = _ Purpo foe _ enough 80 ſhew 
2 t the Intent the Parties. Now here was ient 
"= full Evidence of ſuch Intent: And though this was done 
| Meaning of by an Infant; yet when the Infant came of Age, and 
wa. had, within the exact Time limited by the Articles, 
levied a Fine and ſuffered a Recovery; as his Exe- 
cution of the Deed before, ſhewed his original Inten- 
tion to be, that the Fine, Nc. ſhould - to thoſe 
Uſes z So bis 


Recovery, 28 


* oh: gp, WOIeY 


I Cone | 


v bv conſenrel hd agreed 


Þ which require no ſet Form 


joining with his Father in the Fine and 


= wy tt ns 2 © OA &# 


Pp, I A,SO & 


the ſame unavoidable. 
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Continuance by ſuch Intention. And 28 8 Proof chat 
an Infant's Deed is not void, but voidable only, the 
jars Caſe was mentioned-of an Infant's making 4 
Leaſe, reſerving a Rent, this Leaſe 1 is liable to be as, 
voided : But if the Infant comes of Age, and accepts the 


Rent, ſuch Acceptance affirms the Leak 1 * 


Fourthly, The Infant Son's 1 in bh” 


of the Manors of 


ficient Aſſent to the Articles, 


when he ſuffered this Recovery. 


an Infant's A 
upon a Leaſe made during his Infancy. 


clare the Uſe of a Fine, 


Recove 


Vor. H. H h h 


di 1 


Fifthly, Suppoſe the Son had been an NT 25 well 
at the Time of the Recovery, as when the. Articles 
were executed, this had been. good, and the Recovery 
unavoidable after he came of Age; and it ſurely could 
not make the Caſe worſe, that the Son was gd Ago | 


Farther: That the Infant's faffring 
Compliance with the Father's Covenant, was ſtronger 
than a Matter in paiis ; as in the Cale before put of 
g of Rent after 20 came of . 


and Falcott after be came 
of Age, to which Manors he could have no Title 
during his Father's Life, but under the Articles and 
Deed of Uſes of this Recovery, was ys to be a ſuf» 


4 eee in 


4 


Maſter of the Ralls; C Thong fight am will FR 
c. yet here are no Words at 
all uſed by the Infant Son, who did, it is true, join 
with his Father in executing the Articles, but it was 
the Lord Ferrers, the Father only, who covenanted; 
that he and his Son would levy the Fine and ſuffer the 
to theſe Uſes. The molt then that can be 
made of this Caſe is, that here are a Fine and Recovery 
by the Father and Son, the one Tenant for Life, the 


other 
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other a Remainder Man in Tail, and the Uſes are de- 


clared by the Father, the Tenant for Life only, which 
can no way affect the Uſes of the Remainder in Tail, 


Neither can it be reaſonable to interpret the Son's Seal- 
ing a Deed (ſo blind and uncertain in its Nature) to 
deveſt ſuch Infant Son of the Inheritance of this great 
Eſtate, and to make him but Tenant for Life there» 


of. The Caſe put of an Infant's Affirmirig a Leaſe 


for Years made during his Infancy, by Acceptance 
of the Rent after he comes of Age, is not ſimilar ; 
becauſe there the Rent is in Lieu of the Profits of the 


Land; whereas in the principal Caſe no Rent was re- 


{erved, nor any Inheritance given to the Son in Return 


for the Inheritance of this great Eſtate, which the 


other Side would conſtrue him out of. Beſides, this is 
a ſtale Point, given up by Earl Waſhington, the preſent 
Earl's elder Brother, who gave the Earl and Counteſs 


of Northampton 15,000 1 to join in a Fine and Reco- | 


very, to reſettle the whole Family Eſtate, which accord- 
ingly .has been done in a ſolemn Manner, and ſome 
Proviſion (though a ſmall one) has been made for the 
unfortunate preſent Earl the Lunatick. Wherefore the 
Maſter of the Rolls, agreeably to the Opinion ' of the 
Lord King, diſallowed and over-ruled this Claim, as 
likely to put the Lunatick Earl to an unprofitable Ex- 
pence and an unſucceſsful Suit. [B] + 


[BJ Sir Peter Temple Tenant for Life, Remainder to his Son Richard 
Temple for Life, Remainder to his firſt, Ic. Son in Tail. Sir Peter Temple 
by Indenture Tripartite (between Sir Peter of the firſt Part, Richard of the 
ſecond Part, and J. S. of the third Part) covenanted to levy a Fine of 
the Premiſſes; but Richard the Son did not join in any Covenant in the 
Deed, nor in the Fine, but ſealed the Deed, And by Hale Ch. Juſt. 
This can be no Surrender, in Regard the Remainder Man cannot ſur- 
render, but only releaſe to the Tenant for Life. And the bare Sealing 
the Deed by Richard the Son, will neither ſurrender nor releaſe his 
Eſtate, conſequently the Contingent Remainder to the firſt, Ic. Son is 
preſerved, there being a Right of Freehold ſubſiſting in Richard the 
Son, br * ſupporting of this Right. Hales verſus Rifley, 3 Keb, 3 26, 
759, 818. | | | 


, 


Edmund 
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Edmund Lak.” E ly ” 
Nephew and Heir of the Plaintiff, 0 32. 
late Lord Lechmere, „„ 


Charles Earl of Carlifle,) _ 
Elizabeth Lady Lech- | 
mere, Widow and Ad- \Defendants. 
miniſtratrix of the Lord! © 
Lechmere, 989 


T HE Bill was brought by the N ephew and Heir 
of the late Lord a 5h to Tu. a f. * 
performance of Marriage Articles. 


Upon the Marriage of Nicholas us Lord 8 Money a> 
with the Lady Elizabeth Howard, one of the Daughters 4 
of the Defendant the Earl of Carliſle, Articles were en- Land, mal 
tered into, dated 3oth of April, 1719, whereby, re- Land, and ge 


citing the ſaid intended Marriage, the Earl of Carliſle te tbe Heir. 


covenanted to pay the Lord Lechmere 6000 I. as the =_— 


Portion of his ſaid Dapghter, and the Lord . 
covenanted for himſelf and his Heirs, with certain urs to be 
Truſtees, within a Year after his Marriage, to lay out re 
the ſaid 6000 l. and 24,000 I. of his own , In poſited in 


the Purchaſe of Freehold Lands and Tenements in Fee- —cly wy 
ſimple, in Poſſeſſion, in the South Part of Great Britain, and where it 
with the Conſent of the Earl of Carliſle and the Lord — 

Morpeth, their Executors and Adminiſtrators; the Lands tbe Cove. | 
when purchaſed to be ſettled to the Uſe of the Lord ay, Agreement 
Lechmere for Life ſans Waſte, Remainder to Truftees 4 ſes, 
and their Heirs during his Life, to ſupport Contingent and making 
Remainders, and after the Lord Lechmere's Death, inn Ed. 
Truſt to pay 800 J. per Ann. clear * all Charges, (ex- 


. cept 


— — — — 
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cept Parliamentary Taxes) to the Defendant the Lady 
Elizabeth Howard, his then intended Wife, for her 
Jointure, and after the Determination of theſe reſpec. 
tive Eſtates, Remainder to the firſt, c. Son of the 
Marriage in Tail Male, Remainder to Truſtees for 300 
Years, to raiſe Portions for Daughters of the Marriage, 
Remainder to the Lord Lechmere in Fee. The 500 
Years Term to be void if no Daughter, and until the 
Purchaſe made, the Intereſt to be paid to the ſeveral * 
Parties that would have been intitled to the Rents and 
Profits of the Land when purchaſed, at the Rate of 5 |, 
per Cent. | 1 


1 — A «@ 8 8 1 nn n n na. DAM _—— at a« 


The Marriage took Effect, and the Lord Carliſle paid 
4000 J. Part of the Portion to the Lord Lechmere, and 
gave his Bond for the Remaining 2000 l. which had 
alſo been ſince paid to the Defendant the-Lady Lech- 


Mere. 


r 


The Lord Eechmere was ſeiſed of ſome Lands in Fee 
at the Time of the Marriage of about 300 J. per Ann. 
and ufter his Marriage purchaſed ſome Eſtates in Fee 
of about 500 J. per Ann. and ſome Eſtates for Lives, 
and other Reverſionary Eſtates in Fee, expectant on 1 
Lives, and contracted for the Purchaſe of ſome Eſtates 
in Fee in Poſſeſſion, and on the 18th of June, 1727, 
died Inteſtate, without Iſſue, and without having made 
a Settlement of any Eſtate. None of the Purchaſes or 
Contracts were made by the Lord Lechmere with the 
Conſent of the Truſtees. Mr. Lechmere, his Lord - 
ſhip's Nephew and Heir, brought this Bill to have a 
ſpecifick Performance of the Articles, and the 30, 900 , 
laid out as therein is agreed, and to have Intereſt at 
the Rate of 5 J. per Cent. in the mean Time. 


The Defendants in their Anſwer inſiſted; that the 
Lord Lechmere intended only a Proviſion for the _ 
"a and 


De — 9. Mo kk 1733. 


213 


h—— 


and the Iſſue of the Marriage And the mri 
claiming under the Limitation of the Remainder in 


Fee to the right Heirs of the Lord Lechmere, the Ar- 


ticles as to him were voluntary, and therefore ought 
not to be carried into Execution in his Favour, to the 


— 


prejudice of the Widow and next of Kin; that the 


whole Real Eſtate of the Lord Lechmere, or at leaſt 
ſo much as was purchaſed or contracted for after the 


Marriage, ſhould be ſubject to the Lady's Jointure of 


800 1. per Ann. and hit the Whole 
the Reit of the Perſonal Eſtate, ſh 
according to the Statute, 


Upon this Caſe Sir Yoſeph Jehll, Maſter of the 
Rolls, after Deliberation, thus delivered his. Opinion. 


The Queſtion upon theſe Articles is, whether the Heir 
at Law be intitled. to have this 30,000 /. taken out of 
the Perſonal Eſtate and inveſted, purſuant: to the Arti- 
cles; or, in other Words, whether the ſame be to be taken 
as Land? And I hold that it muſt, for theſe Reaſons : 


0,000 |. with 
be n 


Firſt, For that the Lord Lechmere Was compellable 


in Equity to lay out this 30,000 L and ſettle it a- 
greeably to the Articles, 


Secondly, Becauſe the Lord Lethmere living after the 


Year within which Time the Purchaſe was , be yes 
and ſettled, had broken his Covenant. . . 


Thirdly, For that, in Conſequence 8 the Tru- 
ſtees might have brought their Bill, and have _ 


pelled his Lordſhip in his Life-rime to 9 
Purchaſe and — 4 


Fourthh, For that the Truſtees not commencing 


their Suit in Equity, or at Law, ſhall not prejudice any 
Perſon intitled to have this Settlement made. And 
Vol. III. Iii Fi feb] , 


0 


0 
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fibly, In Regard the Land deſcended, and which 
was under the Value of what the Lord Lechmere was 
bound to ſettle, ſhall not be taken for or towards x 
Satisfaction of the Lands articled to be ſettled. | 


With Reſpect to the firſt, it is moſt plain, and ac: 
cording to the expreſs Words of the Articles, that the 
Lord Lechmere was bound to lay out the Sum of 
zo, ooo l. in the Purchaſe of Freehold: Lands in Fee- 
| fimple, and to ſettle them purſuant to the Articles, 
| and this within a Year after the Date of the Articles: 
| This ſeems ſo evident, that Nothing will be attempted 
to be ſaid againſt it, | 51 


2dly, It ſeems almoſt equally clear, that the Lord 
Lechmere's not having made this Purchaſe and Settle- 
ment within a Year, was a Breach of his Covenant. 
It has indeed been objected, that ſomething was to be 
done previouſly by. the Truſtees, (vis.) that they were 
to conſent 3 but my Opinion is, that the Truſtees were 
not to do the firſt Act: The Lord Lechmere ought to 
have propoſed his Purchaſe and Settlement, upon which 
the Truſtees were to have ſignified their Agreement or 
Diſagreement thereto ; whereas in the preſent Caſe it 
is not pretended his Lordſhip made one ſingle Step to- 
wards this Settlement; conſequently he had broken his 
Covenant. | 1. 8 


 3dly, The Covenant being thus broken by the Lord 
Lechmere, the Truſtees might either have brought an 
Action at Law on the Covenant, or a Bill in Equity, 
to have compelled a ſpecifick Performance thereof. 
The Wife's Fortune had been advanced, (vix) 4000 l. 
in Money, and 2000 J ſecured by Bond; fo that the 
Truſtees had plainly this Power; but it is probable 
they thoughe all was ſafe, and that the Lord Lechmere 
l b | Was 


I 
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was well able (as indeed he was) to make a Purchaſe} 
and that, in the mean Time, it would be more bene- 
ficial to him to receive the Intereſt of the Money, 
than the Profirs of the Land. Now, if the Truſtees 
had, after the Expiration of the Year, filed their Bill 
for an Execution of theſe Articles, a Court of Equity 
would, and muſt, have decreed a Performance. And 
taking this to be ſo, * Wh 


4thly, The Forbearance of the Truſtees in not doing A Truſtee 
what it was their Office to have done, ſhall in no Sort beengte 
prejudice the Ceſtuy que Truſts ; ſince at that Rate it would ws his Of- 
be in the Power of Truſtees, either by doing, or de- gui not pre- 
laying to do, their Duty, to affect the Right of other judice the 
Perſons; which can never be maintained. Wherefore ET for 
the Rule in all ſuch Caſes is, that What ought to have ente 
been done, ſhall be taken as done, and a Rule ſo Power of « 
powerful it is, as to alter the very Nature of Things; e be 
to make Money Land, and, on the contrary, to turn Right of a 
Land into Money ; thus Money articled to be laid out 5% C. 
in Land; ſhall be taken as Land, and deſcend to the Whatever, 
Heir; and on the other Hand, Land agreed to be ſold, agg 
ſhall be conſidered as Perſonal Eſtate. 1 Fall. 154. tion, mY = 

| a a vVenan 
Jak, hit Lay Bonds opp done: Thus, Money agreed to be laid out In 


Indeed it has been objected, that there is a Diffe- 
rence betwixt Money being depoſited in the Hands of 
Truſtees to be inveſted, and where there is no ſuch 
Depoſit, but a Man covenants (as here) to lay out ſo 
much Money in Land, and to ſettle it. 


* 


| * 

Reſp. But as to this there is no Manner of Dif- 
ference in Reaſon; for the Nature of the Thing is 
changed by the Agreement, of which it is the Buſineſs 
of a Court of Equity to inforce an Execution. In - 

; __ Cale 


4 — "> as 


_ — 


— — 
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the Purchaſe for the Heir, holding, that the Money was bound 
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one wy Caſe of Kettleby verſus Atwood, 1 Vern. 298, it was 
the Wifes agreed by Marriage Articles, that the Wife having 


70e in e 1500 J. Portion, the Huſband ſhould add 5001. mote 


Huſband's to it ; and that the Whole ſhould be depoſited in Tru- 


mans, do ſtees Hands, until a convenient Purchaſe could be found 


be laid out in Out for inveſting the ſame in Land, which, when pur. 
4 


Gerled on the Chaſed, ſhould be ſettled on the Huſband and Wife 


* for their Lives, with Remainder to their firſt, &. 
ife, Re- 


maigder o Son in Tail, Remainder to their Daughters in Tail, Re- 


the Wiſe for mainder to the right Heirs of the Huſband. Before the 
mainder to Making of the Purchaſe the Huſband died, leavi 


che firs 96: by his ſaid Wife a Daughter, who died about a Month 
mainder to Old. The Wife adminiſtred to the Huſband and Daugh- 
3 ter; and the Heir of the Huſband brought his Bill to 
mainder in have the Money laid out in the Purchaſe of Land to be 
kla ſettled on the Wife for Life only, Remainder to the 
1 68 Plaintiff in Fee; and though the then (e) Lord Keeper 
Daughter, [North] refuſed to make a Decree for that Purpoſe, 


the Huſband and diimiſſed the Bill, but without Coſts, yet the Party 


dies, ſoon af- 


ter which the did not think fit to reſt there, but reheard the Caule 
—_— before the Lord Chancellor Feffereys (f), who decreed 


made, a" the Articles, and ſhould be for the Benefit of the Heir, 


Wie dies; as the Land would have gone, if purchaſed. This 
the Money 


ſhall, as Caſe is in Point, and the Determination often allowed 


Land, go to to be right; wherein it is obſervable, that but Part 
ys tf of the Money, (viz.) that of the Wife was in Truſtees 
Hands, the Huſband not having depoſited the 500 L 
which he was to advance; and yet no Difference was 
taken with Regard to the two Sums ; alſo, there was 
a Failure of Iſſue of the Marriage, (as here) and the 
Diſpute betwixt the Wife, the Adminiſtratrix of the 
Huſband, and the collateral Heir, who was as much a 
Volunteer as the Remainder Man in the principal Caſe, 
and equally out of the Conſideration of the Articles; 
notwithſtanding which, the Decree was as above, taking 


I the 
(e) 1 Vern, 299. (f) x Vern. 471. 


ng Iſſue 
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i Ry to be as Land, as well with Regard t to "the 
collateral Heir, as to the Iſſue of the Marriage. 80 Money Jak 
in 2 Vern. 101, Lancy verſus Fairchild, Money by Mar- * 


riage Articles was to be laid out in Land, and ſettled phy out — 
on the Huſband and Wife, and their Iſſue, Remainder {ed, hall 
to the Heirs of the Wife, the Wife died in the Life- 29 22 
Time of the Huſband; and decreed for the Heir of Wits be 
the Wife againſt her Adminiſtrator; the Money being deine 
{aid to be bound by the Articles; agreeably to the 
Reſolution in the above cited Caſe of Kettleby verſus 

Atwood; though no Money appeared to have been de- 

polited, and an Execution of the Agreement was aſked- 

by the collateral Heir at Law, who could not be within 

the immediate View and Proſpect of the Articles, 

And indeed this is no more, 2 what even Courts Money arti- 
of Law have come into; for which Reaſon, when n 
Money by a Marriage Agreement is articled to be in- 2 
veſted in Land, that Money is held not to be Aſſets rome? * 
ſor Payment of Debts, according to the Cafe of Lay Afr even 
rence verſus Beverley, cited in. Kettleby verſus Atwood; 
where Money ſecured by a Mortgage, to which an Ex- 
ecutor was legally intitled, yet, being articled to be 
laid out in Land, and ſettled on the Iſſue of the Mar- 
riage, it was by Hale Chief Juſtice, on a ſpecial Verdict, 


adjudged to be bound by the Articles. 


The Caſe of Knights verſus Atkins, 2 Perni 2: 20. is s ill AY Part 
ſtronger to this Purpoſe: Upon Marriage Articles 1 500 J. ge 9 4 4 
was the Wife's Portion, to which the Huſband Was to band's, and 
add 1500 J. the whole 3000 I. to be inveſted in Land, de Wie, 


and ſettled on the Huſband for Life, Remainder to the is on ay 
Wife for her Jointure, | Remainder to the Heirs of their Bs is 


two Bodies, ſtopping ſhort. there, and not expreſſing Land and 


where the Eſtate ſhould go afterwards. The Huſband Huſband for 


Life, Re- 
mainder to the Wife for Life, Remainder to the Heirs of their tro Bodies, and the Uſes 
80 no further; the Heir of the Huſband ſhall have the Whole. 


1 a - 
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died without Iſſue; upon which his collateral Heir 
brought his Bill to have the Money laid out in a Pur- 
chaſe of Land to be ſettled on the Wife for Life, Re- 
mainder to the Plaintiff in Fee, as Heir at Law of the 
Huſband. The Objection was, that it was reaſonable 
the Remainder in Fee ſhould go to the right Heirs of 
the Survivor, and conſequently, that the Wife having 
ſurvived, was intitled, or at leaſt, that ſhe had a good 
Claim to her own 1500 J. or the Land to be purchaſed 
therewith; but for the Heir of the Huſband it was 
anſwered, that this muſt be taken as if the Bill had 
been brought in the Life-Time of the Huſband and 
Wife, when the Court would have decreed the Re- 
mainder in Fee to the Huſband. Accordingly the Lord 
Feffereys decreed the whole Money to the Heir of the 
Huſband, on a Preſumption that it was ſo intended. 
Here then the Heir of the Huſband was allowed to go 
away with the Fee, though no Money had been K 
poſited in the Hands of Truſtees, though the Heir 
was out of the Conſideration of the Articles, and 
though there was no expreſs Limitation to the Heirs 
of the Huſband ; which I take to have been a right 


Decree, ' 


ks +; — In 2 Vern. 227, Symons verſus Rutter, there is this 


Marriage to Caſe: It was agreed by Marriage Articles, that 5001. of 
be laid out 1" the Wife's Portion ſhould be lodged with Sir Francis Child 
and ſettled and William Pain, to be placed out at Intereſt, until it 
2 could be inveſted in a Purchaſe, with the Conſent of the 
22 Wife and her then intended Huſband, in Houſes, or 
* — he Lands of Inheritance, to be ſettled on the Huſband and 
LR bu: Wife for their Lives, Remainder to the Heirs of their 
ſhall be made two Bodies, Remainder to the Heirs of the Body of 


with the the Wife, Remainder to the Wife's Brother in Fee; the 


O 


the Huſband 500 J. was depoſited in the Hands of Truſtees, and be- 


and Wife, it | 
makes no Diverſity, though no Conſent was given to any Purchaſe made during the Life of 


the Huſband and Wife; for ſtill the Money ſhall be taken as Land. 
2 | tore 
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* any Purchaſe made, the Wife died without Ius 
and the Huſband having afterwards received the Intereſt 
during his Lite, ied: upon which the Wife's Brother 
yoo. Ms Bill for this 1 by Virtue of the Re- 
mainder in Fee limited to him, as Brother and Heir 
of the Wiſe, and alſo as having Adminiſtration to her 


de bonis non ASD 8; by the Huſband, who ſurvived 


the Wife. Trevor, Rawlinſe and Hutchins were at that 
Time Lords Commiſhoners of the Great Seal, the two 
former of whom held, that the 5001. being to be looked 
on as Money, and not as Land, belonged to the Defen- 
dant as Adminiſtrator of the Huſband ; that it was not 
in all Events to be laid out in a Purchaſe, but only 
by Conſent of the Huſband and Wife, who, it did not 
appear, had ever. conſented ; and if it had been inve- 
flea, and a Settlement made, the Huſband, as Tenant 
in Tail, might have barred it by a Recovery, On the 


contrary, Hutchins conceived, that this 500 4 being 


Money agreed to be laid out in Land, was to be taken 
as Land; that it was plain, after the Death, either of 


the Hulbend, or of the Wife, it was to be looked 


upon as Land, and the Purchaſe might have been 
made during the Life of the Survivor; that by the 
Articles the Survivor was intitled to the Intereſt only 


during his Life, and until the Purchaſe made; and 


— no Iſſue, he could be but Tenant in Tail after 
Poſſibility of Iſſue extinct; that, to him, this Caſe 
ſeemed to be governed by the Rule that had been taken 
in the ſevexal Cale of Whitwick verſus Jeryn, or Law- 
rence verſus Beverley, and Kettleby verſus Atwood, and 
muſt not, upon the lame Circumſtances, be deemed 
Perſonal Eſtate, which in other Caſes had been looked 


on as Land, and gone as Real Eſtate. 


In this laſt Caſe, I obſerve, it Was n chat if 
there had not been the Clauſe in the Articles, that 
the Purchaſe ſhould be made with the Conſent of the 


Huſband 
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Huſband and Wife, it muſt have been taken as Land: 
Now ſuch Clauſe makes no Manner of Difference; 
for, upon a convenient Purchaſe being propoſed,” the 
Court would have taken on themſelves to judge 
thereof; and, without ſome reaſonable Objection made, 
would have ordered the Money to be laid out in it, 
ſo that ſuch Clauſe ſeems to have been immaterial 
in the Marriage Articles, and as if omitted, and- the 
Opinion of Hutchins to have been well grounded. 


But againſt this there has been objected the Caſe of 
Chicheſter verſus Bickerſtaff, 2 Vern. 295. Where, upon 
Sir John Chicheſter's Marrying the Daughter of Sir Charles 
Bickerſtaff, Sir Charles articled to pay 1500 J. as Part 
of his Daughter's Portion, which, together with 1 5001, 
more to be advanced by Sir John Chiceſter, was, within 
three Vears after the Marriage, to be inveſted in Land, 
and ſettled on Sir John Chicheſter for Life, Remainder 
to his intended Wife for'Life, Remainder to their firſt, 
Tc. Son in Tail Male, Remainder to the Daughters in 
Tail, Remainder, to the right Heirs of Sir John the 
Huſband. Within a Year after the Marriage Sir John 
and his Lady both fell ill of the Small-Pox, the Wife 
died firſt, and three Days after Sir John died, without 


Iſſue, having made his Will, and appointed his Siſter, 


Frances. Chicheſter, his Reſiduary Legatee. 


Sir Arthur Chicheſter, the Brother and Heir, brought 
his Bill, claiming the Money thus agreed to be laid out 
in Land, the Remainder in Fee whereof, in Caſe of 
Failure of Iſſue of the Marriage, was to go to the Heir 
of the deceaſed Huſband. Sed per Curiam; this Money 
which would have been Land, as to the Iſſue of the 


Marriage, yet, now the Huſband and the Wife are 


dead without Iſſue, is turned into Money again, and 
under the Power of the Hufband to diſpoſe of as he 
pleaſed. It ſhould have gone to his * 

2 | ha 
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had there been no Will, 2 fortiori will it, in the pre- 
ſent Caſe, go to his Reſiduary Legatee. 7 


Now, with Reſpect to this Caſe, it is remarkable, 
that the Wife died within three Vears after the Mar- 
riage, during which Period the Purchaſe was to be 
made; ſo that the Time was not come within which 
the Money was to be laid out, and till then it conti- 
nued Money; or, poſſibly, the Court had ſome Evi- 
dence to induce them to believe Sir John Chicheſter 
looked on the Money as-Perſonal Eſtate : And if this 
does not diſtinguiſh it from the other Caſes, I doubt, 
in Oppoſition to ſo many Decrees, the Reſolution he 
given would hardly be maintainable. p ; 

Afterwards came the Caſe of Lingen verſus Sowray, Money arti- 
(g) in 1715, reported in the Book, called The Abride- er- 
ment of Caſes in Equity, 175, where 700 J. of the Huſs andſettledon 

band's Money, and 7001. of the Wife's Money, was, Wie _ 
on a Marriage, articled to be laid out in Land, and ſet- fc, Remain- 
tled on the Huſband for Life, Remainder to the Wife the Huſband, 
for Life, Remainder to the firſt, Wc. Son in Tail Male, = 
Remainder to the Daughters in Tail, Remainder to the aReal Eftate, 
Heirs of the Huſband. The Huſband deviſed all his Mag, , 
Perſonal Eſtate to his Wife, and all his Real Eſtate to ves ld 
the Plaintiff, and died without Iſſue. Whereupon it“ 
was decreed, that the Money articled to be laid out 

in Land, was as Land, and could not paſs by the De- 

viſe of the [C] Perſonal, but belonged to the Plaintiff, 

Vor- IL-4 nn 


00) See alſo Precedents in Chan. 400, and Vol. 1. 172. In which laſt 


Gr the Caſe is more fully reported, and agrecably to the Regiſter's 


LC] It is obſervable; that the Huſband might have deviſed this 
1400 J. (ſubject to his Wife's Eſtate for Life) either as Real or Perſonal 
Eſtate, according as he ſhould have ſignified his Intention. Thus, if he 
had in his Will deſcribed it as ſo much Money agreed to be laid out in 


— 
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as Deviſce of the Real Eſtate. And this Decres Gr, 
made by the Lord Harcourt in 1711, was affirmed, in 


1715, by the Lord Comper. 


Still later than this Caſe, was that of Edwards verſus 
The Counteſs of Warwick, decreed in Chancery, and af- 
firmed in the Houſe of Lords, where Money was ar- 
ticled to be laid out in Land, and ſettled on the Huſ- 
band and Wife, and the Iſſue of the Marriage, Remain» 
der to the Heirs of the Huſband. There was Iſſue, 
but ſuch Iſſue died without Iſſue before the Money was 
laid out; and decreed, that the Money was to be 
looked upon as Land, and ſhould go to the Heir, 
Every Cem Neither is the Otjectian, that the Plaintiff is a Volun- 
que 7%/> teer, of any Weight; for this is the Caſe of a Truſt, 


whether a 


Volunteer or and every Ceſtuy que Truſt, whether a Volunteer or not, 
not tee or be the Limitation under which he claims, with, 


2 J. or without, a Conſideration, is intitled to the Aid of 
and no Re- A Court of Equity, in Order to avail himſelf of the 
25 the Benefit of the ruft There can be no Reaſon, that 
| ſhould keep the 'Truſtee ſhould retain to his own Uſe the Truſt 
the Eltate. Money or Eſtate, with Reſpe& to which be is barely 

an 9 in Breach of the Confidence repoſed in 
Any volun- him. Any voluntary Bond is good againſt an Execu- 
9 ing tor or Adminiſtrator, unleſs — Creditor be thereby 
ws NY deprived of his Debt. Indeed, if the Bond be merely 
to be pol. Voluntary, a Real Debt, thoug h by ſimple Contract 
pond e San. only, {hall have the —— but if there be no 
tract Debt. Debt at all, then a Bond, however voluntary y, muſt be 

paid by an Executor. Beſides, in ſome Caſes, this 


I Court 


Land, this would have Wa ſufficient to have made it paſs as Perſonal 
Eſtate, and by a Will not atteſted by three Witneſſes ; but without ſuch 
a particular Interpoſition of the Teſtator, manifeſting his Intention, it 
remained as Land, and conſequently belonged to the Deviſee, or Repre- 
ſentative of the Real, not of the Perſonal Eſtate. Determined in the 
Caſes of Croſs verſus Addenbroke, Hillary, 1719, Fulham verſus 22 
in 


Mich. 1720, both by the Lord Parker. But more particularly 
Caſe. of Edwards 4 The Counteſs of Warwick, Vol. 2. 171. 
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Court may be under a Neceſſity of determining Que» 
tions between Volunteers, I mean, between Perſons 
that are really ſuch, with Regard to thoſe from whom 
they claim; as where the Heir comes to have his Real 
Eſtate diſincumbred, by applying the Perſonal Eſtate in 
Exoneration thereof, there the Objection of being a 
Volunteer is ſtrong againſt the Plaintiff, and yet the 
Court of Equity muſt determine the Point. 


In 2 Vern. 322, Holt verſus Halt, the Father of J. S. A Father | 
articled with a Carpenter to pay him 1000 J. for the à Carpenter 
Building of an Houſe upon Fi Land, and the Car- — yy 
penter articled with the Father to build the Houſe. bald an 
The Father died Inteſtate before the Houſe was begun Pate be 
to be built, and the Land on which the Houſe was to Carpenter 
be built, deſcended to the Son and Heir. Held, that dd t. 2 
the Son might compel the Widow and Adminiſtratrix dies; the 
of the Huſband, who owned the Ground on which, — ——— 
De. to lay out the 1000 J. in Building the Houſe, al- the Building 
though the Son, who ſought, and was allowed to take and —— — 
the Benefit of this Covenant, did not intitle himſelf 8 
thereto by any Manner of Conſideration. s 


So in Vernon verſus Vernon (b), decreed firſt by the Articles on 
Lord King, and affirmed in the Houſe of Lords. A. vencbf 


covenanted on his Marriage to lay out 910001. in Land, Money is 
and ſettle it on himſelf for Life, Remainder to his Hf ent s 


Wife for Life, Remainder to the firſt, &c. Son of the nth os 
Marriage in Tail Male, Remainder to the Heirs Male of part e 
the Body of 4. Remainder to A.'s Brother for Life, Re- Iſſue Male of 


mainder to his firſt, Oc. Son. Now, though this Re- dige un 
mainder ſeemed merely voluntary, and out of all the the Hu 
Conſiderations of the Marriage Settlement, and though ther, hall, if 
A. (as was there well urged) had the Land been ſettled be Huſband 


dies without 
Iſue Male, and leaving onl 2 be performed in Favour of the Brother, though 
were voluntary, and Bough the Huſband might have barred ſuch Remainder, , mY 


(b) Vol. 2. (594). 


. by 
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by him in his Life-Time, might have barred the Bro- 
ther by a Common Recovery, yet, on 4. leaving only 
Daughters, Equity compelled a ſpecifick Performance 
of the Covenant. * 


There remains then only the laſt Point, which is, 
whether the Lands which deſcended from the Lord 
Lechmere to his Heir at Law, ſhall be taken for or tos, 
wards a Satisfaction of the Covenant, as to this Re- 
mainder limited to his own right Heirs. 


A.covenants And here it is objected, that the Lord Lechmere co» | 


for himſelf venants for himſelf and his Heirs, to lay out 26,0001. 
and hisHeirs, , 


that he will in the Purchaſe of Lands, and to ſettle the ſame on 
Lande and himſelf and Wife, and firſt, Cc. Son, and for Portions 
ſettle te for Daughters, Remainder to his own right Heirs. $0 
2 that in this Caſe the Heir is Debtor, as bound in the 


Remainder Covenant, and yet claims as a Creditor under the Co- 
to his Wife 


for Life, Re- venant, Which is inconſiſtent, (via.) for the ſame per- 
E. ſon to be both Debtor and Creditor; and as far as the 
Son, Re- Heir has Real Aſſets, the Aſſets are at Home already, 


mainder to and cannot be ſued for. 
himſelf in 


Fee; Equity will compel the Executor to lay out the Money, though the Heir is both 
Debtor and Creditor. | 


Reſp” : So, if a Man articles for a Purchaſe, and 


| binds himſelf, his Heirs, Executors, Ic. he may as 


well be called, in that Caſe, Covenantor and Covenan- 
tee, as in the preſent ; and yet, in Reſpe& of the dif 
ferent Rights that are in him, the Heir may compel the 
Executor to compleat the Purchaſe for him. Though, 
to {peak properly, the Heir at Law cannot be conſi- 
dered as a Creditor any more than as a Purchaſor un- 
der his Anceſtor, but as Heir, he is the Repreſentative 
of his Anceſtor, ſo as to be intitled to all the Real 
Eſtate, which the Anceſtor died ſeiſed of; and, on the 
other Hand, liable to anſwer all the Burdens to which 
ſuch Real Eſtate is ſubject, 


2 Then 


* * = 
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Then, with Regard to the Lands left to deſcend, i ſt, 
It is plain the Covenant does not relate to the Lands 
which were his Lordſhip's at the Time of entring into 
the Articles, the Words being future, (via) That he would 
purchaſe Lands. 24%, The Purchaſe of the Leaſehold 
Eſtates for Lives, or Reverſions expectant on Eſtates for 
Lives, are nothing to the Purpoſe, ſince the Lands to 
be bought are expreſly mentioned to be Lands of Inhe- 
ritance and in Fee - ſimple, whereas theſe could not an- 
{wer the Intent of the Articles. Indeed, what ought to It is the In- 
govern in all theſe Caſes of implied Satisfaction, is the de pure, 
Intention of the Parties. Now, in the principal Caſe 2 2 
the Intention of the Party does not plainly appear, that e Equlva- 


uiva- 


his Eſtate which he permitted to deſcend, and which [nr a Satit | 
did not amount to the Value of what he articled to no. 
purchaſe, ſhould be for or towards a Satisfaction, con= 
ſequently this would be to diſinberit an Heir by an 
Implication not neceſſary, contrary to the known 
Maxim of Law. N 


As to the Caſe of Wilcox verſus Wilcox, 2 Vern. 5 58. *. Fathers 
where a Man upon his Marriage covenanted to pur- Lands to Je. 
chaſe Lands of 200 J. per Ann. and to ſettle them on AAR ar de 
himſelf for Life, Remainder to his Wife for Life, for fame Value 
her Jointure, Remainder to his firſt, Wc, Son. in Tail A 
Male, Remainder to his Daughters in Tail; and the to be fertled 
Father purchaſed Lands of 200 1. per Ann. after which this is 8. 
he made no Settlement, but permitted them to deſcend. tion. 
Whereupon this, was decreed to be a. Satisfaction of the - 
Covenant : Here the Father made a Purchaſe fully ſuf- 
ticient to anſwer the 200 J. per Ann. The Book takes 
Notice, that the Lands were worth 2001. per Ann. 
which imports, that they were juſt of that Value; and 
this plainly ſhews, that the Lands were bought- with 
an Intention to ſatisfy the Covenant, and the eldeft 
Son could not complain, or object, when he had his 


Vor. aL Mmm 200 |. 
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200 l. per Ann. from his Father; that it was another 
Eſtate than what was covenanted to be ſettled upon 
him, (via.) that it was a Fee - ſimple inſtead of an In 
tail; for which Cauſe this ſeems to have been a reaſon- 
able Decree. And, by the way, if the eldeſt gon had 
aliened the Fee, and died without Iſſue, I do not think 
the ſecond Son could have recovered under thele Ar. 
ticles ; for if it had been an Eſtate-tail, he might havt 
| barred it by a Recovery [D]: Whereas in the preſent 

Caſe the Lord Lechmere has not permitted Lands to 
deſcend to his Heir to the Value of what he articled to 

A Mower of purchaſe, and Lands of leſs Value ſhall never be looks 
not be ed upon as an Equivalent. The Lands to be purchaſed 


tannot be 
taken in according to the Covenant are to be to the Amount of 
what is of 30, O00 J. and as the Lands purchaſed before the Mar- 
| va riage, together with the hold and Reverſions pur: 
| chaſed afterwards, are not to be taken as Part of the 
q | Lands to be bought and ſettled : So the Reſt of the 
Purchaſes which he made are of very inconſideruble 
Value, and it cannot be preſumed his Lordſhip intend- 
ed they ſhould be ſo — 07 . 

Land, the" In the Caſe of Goodfellow verſus Burchet, 2 Vers. 
greater Va- 298, a Man on the Marriage of his Daughter, gave a 
; 8 * Bond to her Huſband for Part of the Portion, after 
no Satisfac- Which by his Will he gave her Land of much greater 
Pon. Value, and yet this was held to be no Satisfaction, [BE] 
although there were not Aſſets to pay Debts, which is 

a ſtrong Caſe. And there it is laid down as a Rule, 
that where a Legacy has been decreed to go in Satif- | 
$ v4; Þ flaction 


[ 


[D] But Quere, if the eldeſt Son had died, (as he might have done) 
before the then next Term, ſo that he could not have ſuffered a Reco- 
very, whether then the next San ought to be barred of his Chance. 

[E] However this might be determined on another Principle, (viz.) 
that Money and Land being of a quite different Nature, the one hall 
never be taken as a Satisfaction for the other. See many Caſes to this 
Purpoſe, but particularly the Caſe of Chaplin verſus Chaplin, determined 
Paſche, 1734, by the Lord Talbet, poſt. 5 


De Te erm. \£ Michaelis, 1733. 
faction of a Debt, it 3 E's 3 — upon 


ſome Evidence, or at leaſt upon a ſtrong Preſumption 
that the Teſtator did ſo intend it; but in the preſent 


Caſe there is no ſuch en nor e Room fot | 


ay 


_— 


1210 
Hil 


4 
£ 

= 

8 


faction thereof; and dad — be preſumed, that 
if the Teſtator intended to pa zen 
mem Notice of i. (04 at) 


pon the whole Hagen I a this 
30,000 L 'thus agreed to be laid out in Land; ſhall be 
taken as Land ; that the Land permitted to deſcend to 

the Heir ſhall not be deemed to be in, or towards, 
Satisfaction of the Debt; tly that the Admi- 
niſtratrix muſt inveſt this 30,000 l. in a Purchaſe, and 

ſettle it purſuant to the Articles. But though theſe Then 1 
have provided that 5 J. per Cent. ſhall be paid until' a — 14 
Purchaſe made; yet # to me that the directed to 


has been placed in the Government Funds, which have bet K 28. 


* 
yielded b 4 & for Gus. I hit T hey wal Weak FIT 


and Equity moderate the Intereſt, and reduce it to 4 J. bad been 
per Cent. in Regard the Adminiſtratrix has made no ed in the 


Govern- 
more of i it. ment Funds, 


N which yield 
ed but 4, the Court reduced the Dang to 4 fe Cent 


Note; 


al 


* 
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30,0000, is 


eK. Note ; On an Appeal to the Loed Talbot; Paſche, 


to be laid out 173 5, after long Debate, his Honour's Decree was ſo 
in , the 


Mon need far affirmed, as that the 30,000 J. articled to be laid 
not be laid out in Land, was by his Lordſhip held to be as Land; 
— fre won Who moreover agreed, that no Difference had ever been 


one Pur- made, between the Caſes where the Money was depo- 
chaſe, but 1 


has, but ſited in the Hands of a third Perſon to be laid our, 
ſeyeral and where it was reſting in the Hands of the Cove 


ſufficient; nantor: But with Reſpect to the Freehold Lands pur- 
and i he chaſed in Fee. ſimple, in Poſſeſſion, after the Covenant, 


dies, having though with but Part of the 30,000 J. and left to de- 
purc 


purchaien',, ſcend, theſe were by the Lord Chancellor ordered to 
which are go as a Satisfaction pro tanto; for that it could not be 
8 a intended the Lord Lechmere was obliged to lay out all 


will be a Sa- the Money together; nay, it might be doubtful, whe- 

2 ther one intire Purchaſe could be met with for juſt that 

Sum; and though his Lordſhip had covenanted to lay 

out the 30,000 l. in Land, yet he had not covenanted 

to lay it out in one Purchaſe, or at one Time: But if 

it was inveſted at ſeveral Times, it would ſatisfy the 
Covenant, as much as if laid out all together. 
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Chaplin verſus Chaplin. 


N this long Cauſe, among many others, were the 
following Queſtions : The Lady Hanby, the Grand- 
mother of Porter Chaplin, being ſeiſed in Fee, conveyed 
divers Lands to the Uſe and Intent that certain Tru- 
ſtees in the Deed named, ſhould receive and enjoy a 


Caſe 53: 


Lord Chan- 
cellar Talbot. 


The Wiſe of 
Ceſtuy que 
ruſt not to 


be endowed. 


Rent-Charge of 30 J. per Annum to them and their 


Heirs, with Power to diſtrain for the ſaid Rent, and to 
enter and hold the Land on Non- payment for forty 
Days; and then the ſaid Rent was to be to the Uſe 
of Porter Chaplin in Tail Male, Remainder to the Uſe of 
the ſame Perſons that had the Land in Fee. Porter 
Chaplin, to whom this Eſtate-tail was limited in the 
Rent, died, leaving Iſſue Sir Fohn Chaplin, who inter- 


married with the Plaintiff the Lady Chaplin, and after- 


wards died without Iſſue Male. Whereupon one 


— Queſtion was, whether the Plaintiff, the Lady Chaplin, 


was dowable of this Rent of which her Huſband died 


ſeiſed in Tail Male? | 
Fo, Nan And 


ver, and He Death of the Huſband Tenant in Tail, and having no 


over. been [A] adjudged a good Remainder) and 4. marries 


z 


n 
nnn. 
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If a Rent d And the Court held, that ſuppoſing this were 4 


pranod in Rent created de novo, the Remainder in Fee whereof 


ail, wich- was extinguiſhed by a Limitation of it to thoſe that 


out any Re- 


mainder o- had the Land, ſuch Rent being determined by the 


nant in Tail 


takes Wife, longer any Exiſtenee, the Wife cannot be endowed of 
and cies that which is not in Being; but that it is otherwiſe 


without II- 


fue; the where Tenant in Tail of Land marries and dies with- 
1 a 


not be en- Out Iſſue, whereby that Eſtate-tail is determined: For 
— Wy. the Wife in that Caſe ſhall be endowed notwithſtand- 
Thing out of ing, becauſe the Land is in Being, though the Eſtate- 
wn 8 tail therein is determined, and the Dower is in ſome 
ariſe, is not Reſpects a Continuance of the Eſtate-tail. So if a 
in Being. Rent in Eſſe be granted to A. in Tail, Remainder to 
_—_ x 5 B. in Fee, and A. marries and dies without Iſſue, the 
granted in Wife ſhall be endowed; or if a Rent de novo be granted 
Tak $6- to A. in Tail, Remainder to B. in Fee, (which has 


and dies without Iſſue; his Wife ſhall be endowed. 


'Tenant in 


1 Moreover, the Court conceived, that if ſuch a Rent 
al 


Rent grant- de novo be granted in Tail without any Remainder over, 
ed de now and the Tenant in Tail ſuffers a Recovery thereof; this 


without any 


Remainder Recovery, though it will turn the Eſtate-tail into a 
over, ſufters Fee, yet the ſame will paſs but a determinable Fee, 


a Recovery; 


this will not Which muſt end on the Death of the Tenant in Tal 


3 without Iſſue, for the Grantor never agreed to charge 


ly a deter- the Land any further with the Rent, and it would be 
minable Fe a Wrong to the Tertenant to burthen his Eſtate with 
the Rent for any longer Time. See 2 Lutw. 1223. 
But it afterwards was diſcloſed to the Court, that r 

e 5 leg 


/ 


[A] For, though the Objection is, that there can be no Remainder 
of that whereof there is no Reverſion; yet the Intent of the Party 
gives the Rent de novo firſt a Being for the Whole, and then the leſſer 
= mary are caryed out of it. By Holt Ch. Juſt. Salk. 577. Weeks verſus 

each, | 


—— TOIER — — 


Sh 
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leg * 2 of the Rent in Fee was in Truſtees, in 
Truſt for Porter Chaplin in Tail Male; and «that on his 


dying, the Truſt of this Eſtate- tail deſcended to his 


only Son Sir John Chaplin in Tail, the Huſband of the 
Plaintif the Lady Chaplin, who (inter al) brought her 
Bill for her 7K. of this Rent; and then the Caſe 
was no more, than whether the Wife of a "Y que 


Truſt in Tail ſhould be endowed ? 


e e for the Plaintiff were cited, Firſt, The 
Caſe of — verſus Bindon, 2 Vern. 536. ow 
a Woman bequeathed Money to be laid out in Land, to 
be ſettled to the Uſe of her Daughter and her Children, 
and if ſhe died without Iſſue, to go over. The Dayghs 
ter married the Plaintiff, by whom ſhe had Iſſue, but 


ſhe and the Iſſue being both dead, and the Money not 


laid out : On a Bill brought by the Huſband, the Lord 
Cawper decreed the Money to be conſidered as Land, 
and the Plaintiff to be Tenant by the Curteſy. 


Secondly, Otway verſus 
Tenant in Tail of a Truſt of a Copyhold Eſtate, ha- 
ving deſired the Lord to admit him, and being re- 


— and having brought a Bill againſt the Truſtees 


to * a Surrender made him of 4 | 


egal Eſtate, died. 
In that Caſe, though the Huſband 4 


er ſeiſed of 


the legal Eſtate of the Copyhold, yet t Nene was 


decreed her F re · Bench. 


Wirdhy, The Caſe of Flacher verſus alk as 


cited i in Precedents in Chancery, 250. where J. S. fall- 


ing into ſome Trouble for having counterfeited a 
Warrant, conveyed his Land to his younger Son, in 
Truſt only to ſecure it againſt a Forfeiture; and after- 
wards being freed from 1 rouble, conveyed the Premiſſes 
to his eldeſt Son, and died. The eldeſt Son died, 
leaving a Widow and no Iflue, whereupon his Widow 


being 


Hydſon, 2 Vern. 583. where 


231 
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being nonſuited at Law, brought her Bill in Equity, 
and had a Decree for her Thirds. FD Ee 


Fourthly, That nothing was more known, than that 
a Dowreſs ſhall have the Benefit of a Truſt-Term at- 
tendant on the Inheritance againſt an Heir, as appeared 
from the Caſes of The Lady Dudley verſus he Lord 
Dudley, Precedents in Chancery, 241. Higford verſus Hig: 
ford, Paſche, 1711. Abridgment of Caſes in Equity, 219, 
and more particularly from that of (a) Wrey verſus 
Williams. 40 * 


Luaſtly, It was ſaid to have been agreed and ſettled, 
that a Man ſhould be Tenant by the Curteſy of a 


Truſt; and it would not be pretended that there were 


leſs ſtrong Reaſons to be urged in Favour of a Dowrels, 


But after much Debate and Conſideration, the Lord 
Chancellor was of Opinion againſt the Plaintiff in this 
Point; obſerving, Firſt, As to the Caſe of Sweetapple 
verſus Bindon, that it might be right to allow an Huſ- 
band to be Tenant by the Curteſy of Money to be laid 
out in Land, ſince Money agreed to be laid out in 
Land, is as Land in Equity; where every Thing di- 


rected by a Will, or agreed by Articles to be done, is 


looked upon as done. [B] 


Secondly, That in the Caſe of Otway verſus Hudſm, 
the Decree was not made upon a general Rule, that 


every 
(a) Vol. 1. 137. 5 


Iz] This will ſerve to warrant the Reſolution of the Maſter of the 
Rolls in the Caſe of Banks verſus Sutton, Vol. 2. 632. For however that 


learned Argument may be confidered, as tending to prove in general, 


that a Woman ought to be endowed of a Truſt ; yet in that particular 
Caſe, the legal Eſtate was by the Will of the Donor directed to be con- 
veyed to the Ceſtuy que Truſt at his Age of twenty-one, and he living to 
that Age, according to the Principle above mentioned, his Widow was 


well intitled to Dower. 


C; 


* 


* Soo | 
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every Widow of a Ceſtuy que Truſt has a Right to 
— but upon the great and obſtinate Delay of 
the Truſtee, who refuſed to convey, and ſtood out a 
Bill in this Court requiring him ſo to do. 1 


| zaly, That the Caſe cited from Precedents in Chancery, 


250, {ſeemed a ſtrange Caſe, and a moſt extraordinary 
Truſt ; for if the Father, the Ceſtuy que Truſt, ſhould 
have come for a Performance of that Truſt, he could 
never have recovered ; but the Son ſhould have held 
the Land diſcharged, it being a fraudulent Truſt, made 
to protect the Eſtate againſt a Forfeiture. This, pro- 
bably, was a ſhort Note of the Caſe for the private 


Uſe of ſome Gentleman, and can be of Service to no 
other, 18 


4thly, That the Caſe of a Truſt Term ſet up in 
Oppoſition to Dower, was nothing like the preſent ; 
for there the Judgment is, that the Plaintiff, in Dower 
ſhall recover, but that ceſſet Executio during the Term; 
and if the Truſts of ſuch Term are ſatisfied, and at 
an End, the Term ought not to ſubſiſt in Equity to 
ſtop a favourite Right at Law, as Dower is; whereas 
in the Caſe of a Truſt, there is no Judgment at Law, 
that the Wife ſhall recover her Dower; for the Huſ- 
band had no legal Eſtate, nor conſequently any Thing 
of which the Wife is dowable. And in the Caſe of 
a Purchaſer, nay, even with Notice, the Court would 


not relieve a Dowreſs | againſt a Truſt Term that ſtood 
in her Way. (6) Party; 


His Lordſhip took Notice, that by the Preamble of 


the Statute of Uſes (c), it is recited, that by Means 


of theſe Uſes the Wife was defeated of her Dower 3 
vol. III. Ooo i 


(5) Abridgment of Caſes in Equity, 219. Precedents in Chan. 65. 
Caſes in Parl. 69. (c) 27 H. 8. cap. 10. | 
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by which it appears, that the Wife of Caſty que Uſe 
was not dowable at Common Law; and if ſo, then, 
as at Common Law. an Uſe was the ſame as a Truſt 
is now, it follows, that the Wife can no more be en- 
dowed of a Truſt now, than at Common Law, and 
before the Statute, ſhe could be endowed of an Uſe; 
ſo that here was the Opinion of the whole Parliament 
in the Point; that it had been the common Practice. 
of Conveyancers, agreeably hereto, to place the legal 
Eſtate in Truſtees on Purpoſe to prevent Dower; 
wherefore it would be of the moſt dangerous Conſe- 
quence to Titles, and throw Things into Confuſion, con- 
trary to former Opinions, and the Advice of ſo many 
eminent and learned Men, to let in the Claim of 
Dower upon Truſt Eſtates ; that he took it to be ſet- 

Huſband tled, that the Huſband ſhould be Tenant by the [C] 
nets 4 ; hel Curteſy of a Truſt, though the Wife could not have 
Oy of 2 Dower thereof; for which Diverſity, as he could fee 
che Wife no Reaſon, ſo neither ſhould he have made it; but 
cannot bave ſince it had prevailed, he would not alter it; that there 
thereof, did not appear to be ſo much as one ſingle Cale, 
where, abſtracting from all other Circumſtances, it 
had been determined there ſhould be Dower of a Truſt. 

For which Reaſon, his Lordſhip diſmiſſed the Bill as 

to {ſuch Part of it as claimed Dower of the Truſt of 

this Rent. [D] | 


— 


ä 6 ˙ oa iS 
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Chaplin 


Tenant in Another Point in this Cauſe was, that Porter 


Lands mort. made a Mortgage for Years, and then intailed the 
paged, ot Eſtate mortgaged on himſelf, and the Heirs Male of 
keep down his Body, Remainder to his Brother Thomas Chaplin, in 
* Intereſt, 5 Fo. 185 Tail 
as 1 enant ; 


for ales. (C] So determined by his Lordſhip in the Caſe of Caſehurs verkis 
Engliſh, about this Time, on an Appeal from the Rolls. ha” De 

D] Afterwards,” in the Caſe of Shepherd verſus Shepherd, heard in 
March, 1735-6, before the Lord Talbot, the ſame Point coming in 
Queſtion, the Attorney General and Mr. Fazakerly, who were of Coun- 
ſel with the Widow, apprehended it to have been ſo clearly ſettled by 
the aboye Reſolution, that they both declined ſpeaking to it. 


5 1—— = oa 
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Tail Male, and died, leaving Iſſue one Infant Son, who 
ſuffered the Intereſt to incur on the Mortgage for ſeve- 
ral Years, and died juſt before he came of Age, leaving 
a Perſonal Eſtate. Whereupon it was objected, that 
the Executors of the Infant Son, ſeeing their Teſtator 
took the Rents and Profits of this Eſtate, ought to 
keep down the Intereſt, the rather, for that he never 


had it in his Power to bar the Remainder by a Re- 


cover Y» | 


Lord Chancellor : There is no precedent of a . 
in Tail being obliged to keep down the Intereſt on a 


Mortgage: A Tenant for Life is, without Doubt, com- 


pellable to do it; but as a Tenant in Tail has an 
Eſtate, which may laſt for ever, and the Remainder 
over is not Aſſets, nor regarded in Law; and as fuch 
Tenant in Tail has a Power over the Eſtate, to com- 
mit any Waſte or Spoil thereon, a Court of Equi 
has never . mjoined him to keep down the Int 
Wherefore his 'Lordſhip refuſed to make any Order 
upon the Executors of the 'Tenant in 'Tail, to pay any 
Arrears of Intereſt, though it appeared there was near 
twenty Years Intereſt due, and though, in this Caſe, 
the Tenant in Tail died during his Infancy, and. con- 
ſequently before it was in his Power to have barred the 
| Remainder by a Recovery. 3 214 


' : 


Wrottefley verſus Bendiſh. b 
On Exceptions | to the Maſters Report 79 


Wo R Hugh Wrotteſley, by his Marriage Settlement, ſe- 
cured to his Daughters that he ſhould have by his 
Lady, in Caſe of no Son, 80001. amongſt them, pay- 
able at their Ages of Twenty-one, or Days of Mar- 
oy riage, 


© , 


Caſe 54. 


Lord Chan- 
cellor Talbot. 


— 
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riage, which ſhould firſt happen; provided, if any of 
his Daughters ſhould, after his Death, marry under her 


Age of Twenty-one, and without the Conſent of her 


Mother, that then ſuch Daughter ſhould - forfeit her 
Portion, which ſhould go over to the other Daugh. 


ters. The Father died, leaving no Son; and four 


Daughters, 


The Defendant Bendiſh married one of the Davgh. 


ters, and (as was pretended) without the Conſent of 


the Mother ; whereupon the other Daughters brought 
their Bill againſt the Defendant, the married Daugh- 
ter, and her Huſband, and thereby among other Things 
they aſked the married Daughter, whether ſhe marri 
with her Mother's Conſent? 


The Defendants did not demur to that Part of the 
Bill, but ſubmitted to Anſwer ; and the Huſband an- 
{wered even to ſome Circumſtances of the Marriage, 
as that he took it he was incouraged by the Mother 
in his Addreſſes to the Daughter, and that the Mother 
knew of itz but the Daughter, his Wife, did not an- 
{wer to the Point, whether ſhe did not marry without 
her Mother's Conſent : Upon which, Exceptions being 
taken to her Anſwer, the ſame was reported inſuffi- 


cient; and now Exceptions were taken to the Maſters 


Report; which coming on to be argued, 


It was objected, that the Wife was not bound to an- 


ſwer; for if the did, yet her Anſwer could not be 


read againſt the Huſband, nor could ſhe be a Witnels 
againſt him; wherefore it was a vain Thing to infiſt 


upon her Anſwering, when ſuch Anſwer could not be 


made Uſe of, after it ſhould be put in, being no more 
to be regarded, than the Anſwer of an Infant. Beſides, 
the Wife is ſuppoſed to be ſub Poteſtate Viri, and not to 
anſwer freely. | 1 

| rene” To 
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To which it was replied, that the ſame Argument 
might be made Uſe of againſt a Feme Covert's Anſwer- 
ing any Bill, when made a Co-Defendant with her Huſ- 
band, which is contrary to all Rules of Practice; and 
therefore this Objection ought not to prevail. More- 
over, the Wife might ſurvive her Huſband, in which 
Caſe her Anſwer might be read againſt herſelf ; and 
that this Caſe differed from that of an Infant's An- 
ſwering; where, it is true, the Anſwer cannot be read 1 
againſt ſuch Infant, (and yet it has been ſometimes not be given 
ordered, that an Infant ſhould anſwer, notwithſtanding in Evidence 
his Infancy ;) but the true Reaſon, why the Infant's Se 
Anſwer is not to be read againſt him, is, becauſe in fan, hh In- 
Reality it is [E] not the Anſwer of the Infant, but of fwer, bur the 
the Guardian, who is ſworn, and not the Infant; and Suri, 
the Infant may know Nothing of the Contents of the Guardian is 
Anſwer put in for him by his Guardian, or may be 2 
4 thoſe tender Years, as not to be able to judge fare. 
of it. 


[E] An Infant's Anſwer by his Guardian is not Evidence againſt 
him, becauſe the Infant is not ſworn, and it is only for * 
Parties. Carthew, 79. And where an Infant is Defendant, the Service 
of the Subpæna to hear Judgment muſt be on the Guardian, and not 
on the Infant. See Vol. 2. (64 3.) Taylor verſus Atwood, But where a 
Defendant puts in an Anſwer to a Bill brought by an Infant, who does 
not reply to ir, in ſuch Caſe, it ſeems, the Anſwer muſt be taken to be 
true, in Regard the Defendant, for want of a Replication, is deprived 
of an Opportunity of examining Witneſſes to prove his Anſwer: And 
he ought not to ſuffer for ſuch Omiſſion in the Plaintiff, So ruled at 
the Rolls, with ſome Warmth, by Sir Joſeph Felyll, in the Caſe of 
Thurſton and Decbair, an Infant, verſus Nutton & UV, Trinity, 1733. 
In which the Reporter was of Counſel with the Plaintiff, and much 
oppoſed the Reading of the Anſwer z for that the Plaintiff being an In- 
fant, could admit Nothing, and it might be very miſchievous, if by 
Reaſon of the Neglect of the Plaintiff the Infaat's Guardian, or Pro- 
chein Amy, in not putting in a Replication to the Anſwer, ſuch Anſwer 
ſhould be read, and admitted to be true, though never ſo detrimental to 


the Infant's Inheritance, Ideo guære. 


vor. - 5 WE Lord 
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Baron and Lord Chancellor: I do not now give any y Opinion, AY 
Feme De- ther the Anſwer may be read a ant a Wife, when 
a Bill; the difcovert, or not; but as m all Times heretofore the 
Feme muſt Wife, as well as the Huſband, has been compelled to 


4 anſwer, I would not take upon myſelf to overthrow 
A "+ What has been the conſtant Practice. 


the Hel. 
band, but may (poſſibly) be red againſt her, if ſhe 8 


Then it was objected, that this Anſwer of the Wik 

| tended to make her liable to a Forfeiture, which in 
(d) no Caſe would be aſſiſted in a Court of Equity; 
that had the Defendants, inſtead of Anſwering, put in 

a Demurrer, it muſt have been allowed; and it would 


be very hard to make this Miſtake ſo extremely penal | 


to. them. 


22 Lord Chancellor : I ſhould have made no Queſtion, if 
Feme not the Defendants had demurred, of allowing the Demur- 
bound 92” rer; but they having ſubmitted to Anſwer, and the 
ſubjeRing Huſband having anſwered as to his Marriage, that the 
hero Wife's Mother knew of the Courtſhip, and: having fully 
the Huſband anſwered the Bill, and the prefent Exception Being, to 
wed te n. the Wife's Anſwer only, I am ſomewhat doubtful how 
wer. to determine. But at length, conſidering that this Bill 
was to intitle the Plaintiffs. to a Forfeiture ;. which 
Word Forfeiture was the very Word. uſed in the Deed' 

and ſince the Wife was. in Danger of Having: that forced 

from her, by the Compulſion of a Court of Equity, 

which might occaſion the Loſs of the whole Provifion 

made for yeh and all this, im the Cafe of a Forfei- 

ture, ſo little favoured in chis Court, againſt: which 

in many Caſes, Relief is given, unleſs where there is 


a Devifs over, (as in the preſent. Caſe;) and it being 


a Condition which, by the Eccleſiaſtical Courts, is held 


void 
(4) See Salk. 550. I Vetin: 60, 109, 110. RY 


2 
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void in all Caſes, the Rule being there, that (e) Mari- 
tagium debet eſſe lberum Under thele Circumnſt inces 
his Lofdfhip faid, he could hot fedoficile Riſe to 
the Cbitipeling 4 Wife to confels that, by which ſhe 
might forfeit all ſhe had ih the Wotld ; and, that, 
though the Deferidints had tlot demiitred, as they 
ſhould have done, yet, tHe Cafe being how fully be- 
fore him, it ſeemed not agreeable to the Rules of 
Equity to make the Defendants ſuffer fo hh fo the 
take of their Coumfel. Wheteupoti the Exception 
to- the Mafler's Report was allowed, and the Anſwer 
held to be ſufficient. | 5070 | 


Sellou verſus Lewen. Cube 56. 
| | Lord Chan- 
celler Talbot. 


"HE Phintiff brought his Bill dgainft B. Who The Defen- 
pleaded: to the whole Bill; and the Court, on d. u. Pens 
arguing the Plea, ſaved the Benefit thereof, ordering, Bil, and on 
that it ſhould ſtand for an Arifwer ; but it was nöt Pla, f. u 
aid, one Way or other, whether the Plaintiff fh6UuId ordered to 
have Liberty to except. BYE of Ns bd Al 


Anſwer, 


ing one Way or other, whether the Plaintiff might except; the Plaintiff 1 r 
that the Court, in ſaying the Plea ſhall ſtand for an Anſwer, muſt be intended to have meant 
a ſufficient Anſwer ; an inſufficient Anſwer being as none. | 4 
After this, the Plaintiff put in Exceptions to the 

Anſwer, ſuppoſing the Plea to be as an Anſwer; 

and that the Court, in ſaying it ſhould: ſtand fot an 
Anſwer, muſt have intended a common Anſwer. But 
the Defendant moved to diſcharge the Exceptions, as 
Irregular, inſiſting, that the Plaintiff can in nô ſuch 
Cale except to 5 Anſwer, unleſs there is exprels Li- 
berty given him {6 to do, or unleſa (as in'forme Cafes)" 
it is ſaid, as to ſuch Part of it, as is not Matter of 
Account. 


TY - On 
(e) See Vol. 2. 528, 531, 
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On the other Side it was objected, that of Courſe 
the Plaintiff has Liberty to except, unleſs where the 
Court does by expreſs Words take it from him; and 
that in the preſent Caſe it would be a great Hardſhip 
on the Plaintiff, if he might not have the Benefit of a 
Diſcovery from the Defendant. : | 


The Lord Chancellor doubting as to the Practice, 
ordered Precedents to be looked into, and that the Re 
giſter ſhould ſatisfy the Court, what had been the 
Courſe in ſuch Caſes, and that it ſhould be moved 
again. 


7 


Accordingly this Matter was moved the firſt Day of 
next Term, when, on producing Precedents, the Lord 
Chancellor held, that when the Court orders that the 
Plea ſhall ſtand for an Anſwer, without ſaying wache, 
it muſt be intended a ſufficient Anſwer, an inſufficient 
Anſwer being as no Anſwer (f). Wherefore, this be- 
ing taken to be a ſufficient Anſwer, and no exprels 
Liberty to except, the Order to refer the Exceptions, 
and the Exceptions themſelves, were diſcharged. 


ag Martin verſus Kerridge. 
Lord Chan- | | 
cellor Talbot. 3 | 
InChancey» ///Þ ARTIN had recovered a Decree for 13001. againſt 
Body of the the Defendant Kerridge, and had ſued out an At- 
een bie tachment, returnable laſt Term, againſt him, and on 


Lands and Non eft inventus returned, took out an Attachment 
Fable oa Againſt him, returnable the next Term. On which 
Sequeſtra= - ö 

8 but no Sequeſtration lies, till the Time for the Return of the Attachment is out, on 
which the Body was taken. | 


(f) See the Caſe of Hawkins verſus Crook, Vol. 2. 558. 
j EE... 
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Andie the Defendant being e turned kimkelf 
over to the Fleet 3 and the next Day (being the firſt 
Seal after Hillary Term) upon a Certificate of the 
Warden of the Fleet, that — was a Priſoner there, the | 

Matter having been moved, the Lord-Chancellor grant- 

ed a Sequeſtration, and this Order was drawn up, and . 
the Sequeſtration ſerved. EAI er 


The next Seal I moved che Court to dilcharge » 4 
Order for the Sequeſtration, for that the Attachment, | 
on which, the Defendant was taken into Cuſtody, was 
not returnable. until the next Term, all which Time 
the Defendant had to pay the Money; and it is a moſt 
tranſcendent Power exerciſed by the Court of Chan- 
cery, beyond what the Common, Law allows, that the 
Plamtiff in this Court ſhall take the Body, and while 
that is in Execution, ſeiſe the Land alfo ; but that ſtill 
this muſt be, when the Defendant lies obſtinately a 
Priſon, and ſpends his Eſtate there without paying aux 
of his Debts, under which Circumſtances it might be 
reaſonable the Plaintiff ſhould have a Sequeſtration ; 
whereas in the preſent Caſe it did not appear before 
the Return of the Writ, whether the Defendant would 


or would not pay the Money, 790 he bad that Time 
to redeem his Perſon. 0 


\ | 
| 


Lord chantelor. Until the Return 127 | 40 W it 1s 
quite uncertain whether the Defendant will pay the 
Money or no; and though it may be reaſonable; where roy monk 


the Court finds that a Priſoner obſtinately continues in —— 


Priſon, there ſpending his Eſtate which ſhould go to- Goal le, in 


Caſe one 


wards Satisfaction of his Debts, though it may, I ſay, taken ino 
in that Caſe be but s to let his Creditors have ſuch Purge 
Eſtate ; yet this Practice with Regard to the Sequeſtra- Chancery, | 


tion, as it is in its Nature ſomewhat extraqrdinary, genus 


ought not to be extended; for which Reaſon, on De- out out paying 
Vor. III. 'Qq * ah Dres 
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bate of the Matter and hearing Counſel on both Sides, 
the Order for the Sequeſtration was dilcharged. () 


c. Buch verſus Fawcett. 
Lord Chan- "INE Bb 21 2 41607 hen ante 
cellor Talbot. 


n PO N a Bill brought in Equity, the Plaintiff and 
ment was - Defendant entered into an Agreement, which 
ſigned and Was ſigned by the Parties or their Clerks in Court, and 


by Conſent afterwards by Conſent made an Order of Court, 
mace or That both Parties would ſubmit to ſuch Decree as 
Court, % * the Court ſhould make in this Cauſe, provided it 
ſuch Decree © ſhould be on the Merits, and not on any Miſtake in 
as the Court the Pleadings; and that neither Party ſhould bring 
make, and © an Appeal.” The Cauſe was heard, and a Decree 
co bend an made. Whereupon the Party againſt whom the Decree 
Appeal; yet was, petitioned for a Rehearing, which being figned 
ws pope by Counſel, a Rehearing was ordered by the Lord 
reheard, Ning, who made the Decree. 1 
And this Day a Motion was made to diſcharge the 
Order for a Rehearing, ſeeing the Party petitioning 
for it had entered into an Order by Conſent to ſubmit 
to the Decree, and not to appeal; that though an Ap- 
peal is a Matter of Right, yet it is equally a Matter of 
Right, that the Party ſhould have it in his Power to 
ive up ſuch Liberty of appealing, and, if he thinks 
t, to debar himſelf thereof; that as he might releaſe 
Errors at Law, ſo might he alfo releaſe Errors in 
Equity. Nay, it was the uſual Terms for an Injunc- 
tion, that the Party ſhould bring no Writ of Error; 
that it was as reaſonable one ſhould bind himſelf from 
Rehearing, as from Appealing ; that this was in 75 


75 ) See 1 Chan. Ca. 91. Hyde verſus Pettit, of the Riſe and Progreb 


of Sequeſtrations. 
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{& ſubcoitcing to an' Arbitration, and that the FIRE 
of the Arbitrators ſhould be fanal and binding y and 
was more particularly proper in the principal Caſe, 
where the Decree was to ſell a mortgaged Eſtate, which 
by the Delay of a Rehearing, might — to be eaten 
up with Intereſt; and the Agreement being the volun- 


tary Ack of the Parties, nme, 


Lord chancelbr: This Order h of a very ſinguler 
Nature; inſomuch that had the Agreement been diſ- 
cloſed to the Court, I hardly believe ſuch Order would 
have been made. Until a. Decree is f. and in- 
rolled, all Matters are 0 „and if there be any Error 
in the Decree, it is Etting the Court ſhould have an 
Opportunity of amending it; which is ſtill more rea- 
ſonable in the ipal Caſe; as my Predeceſſor, who 
heard the Cauſe, has ordered a Rhee, and thereby 


ſhewn, he was not {atisfied with the Decree. Let the 
Order ſtand for a Rehearin 80 


Jones verſus Thomas, — . 
pry cellor Talbot. 
IN a Plea of a Purchaſe, the Defendant in his Denial Wo no 
of Notice, denied that at the Time of making his is a ſuficient 
Purchaſe, and paying his Purchaſe Money, he had yy ef 


Notice to 


Notice of the Plaintiff's Title, Ge. , that at 


the Time of 
the Purchaſe he. had no Nation, witout Grin: or at en Tias before 


y 


The Attorney General objected, that this was not 
a good Denial of Notice, for it might be, he had No- 
tice given him before, though he had no Notice at 
the very Time of the Purchaſe ; and in ſuch Caſe, the 
Defendant might. forget the Notice, and would not 
be liable to a Convitlion of Pexjury, if it ſhould ap- 


of 


1 
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pear he had Notice ks before. . | Beſides, the bn 


way of Pleading is, that the Defendant. had no Notice 


at, or any Time before, the making * the n 


on its being made appear that he had Notice before, be 


Lord dani Notice beſore, is Notice at 8 


Time of the Purchaſe, and the Party will in ſuch Caſe, 


liable to be convicted of Perjury. Wherefore the Plea 
is well enough, notwithſtanding this n N 


1 


CF] In all Caſes of a Plea of a Purchaſe, or Marziegs 4 
Notice muſt be denied, though not charged. by the Bill ; and it may be 
ſufficient to deny it either by the Plea or Anſwer, notwithſtanding the 
Objection that it ought to be in the Plea, ſince all the Defendant 
has to do is, to his Plea; for the Defendant is not to prove 3 
Negative, viz. That he had no Notice. However, it ſeems bet to 
deny Notice both in the Plea and Anſwer. . By the Lord Parker, 1 
by, the 


verſus Curzon, Hill. 1719, the ſame Point determined 


King, in the Caſe of Weſton verſus Berkelyy, 17 Jah, 1729. 


Ll 
- _ . 
* — 
© i 
* , : 
* 
"of N 


Lon 


„ _A% tek. feds . 5 


Term. Paſchæ. 


1734 


. ® 4 - * ; % d — 
- — — — — — — — — 
po * I 
— 


Chaplin verſus Chaplin. q 55. 
? | G Lord Chan- 
[See a Branch of this Cauſe, ante 229.] ay ns 


POR TER Chaplin, on his Marriage with Ann Ser- In a Settle- 


wy, by Leaſe and Releaſe dated the 13th and was raiſed 


14th of June, 1707, ſettled his Eſtate in Lincolnſhire der pas 
to the Uſe of himſelf for Life, Remainder as to Part tions, (viz.) 


to his Wife for Life, Remainder to the firſt, Wc. Son n f 


with a Pro- 


of the Marriage in Tail Male, Remainder to Truſtees wic tha if 
for 500 Years, in Truſt, that if the ſaid Porter Chaplin j map 
ſhould have no Iſſue Male by the Marriage, or ſhould i ould 
have Iſſue Male that ſhould die without Iſſue Male the Sum of 


before their Age of twenty-one ; then the Truſtees 1% 0 
thould raiſe 10,000 J. for the Daughters of the Mar- Daughters, 
riage, payable at eighteen or Marriage. In which | fn, 
{aid Settlement there was a Proviſo, that if Porter tion. The 
Chaplin ſhould, by Deed or Will, give or bequeath Land u de 


Land to the 
any Sum of Money to his Daughters, which ſhould r a 
be actually paid to them; then ſuch Money if 15,0001. 
equal, ſhould be a Satisfaction, if not equal, that it is g- 
Vol. III. | | R rr ſhould 
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ſhould go towards Satisfaction of their Portions; un- 


leſs the ſaid Porter Chaplin ſhould by Deed or Will de- 
clare the contrary; with Remainder to himſelf in Fee, 


Subſequent to the Marriage, the ſaid Porter Chaplin 
charged the ſaid Term of 500 Years with additional 


Portions of 10,0001. to Daughters, if no $on, but 


ſubject to the ſame Truſts and Proviſo as the former. 
Portions were ſecured to his {aid Daughters. 


Afterwards Porter Chaplin having three Daughters 
and one Infant Son by this Marriage, did by his Will 
in 1718, deviſe Lands of 200 J. per Ann. to his Uncle 
Sir George Thorold in Fee, in Truſt for his three Daughs 
ters and their Heirs equally, leaving it intirely to his 
ſaid Truſtee to fell and diſpoſe of the Premiſſes, or 
otherwiſe to order or manage the ſame, as he ſhould 
think moſt for the Benefit and Advantage of his ſaid 
three Daughters, to whom he gave a Legacy of 10001. 
together with the Reſidue of his Perſonal Eſtate. Porzer 
Chaplin died, leaving Iſſue this Infant Son and thele 
three Daughters. The Son married, and died about 
the Age of twenty Years, leaving his Wife privement 
enſeint, which proved a Daughter, ſo that he died 
without Iſſue Male, whereby the Daughters became 
intitled to this 20,000 J. charged upon the Land. 


Soon after the Death of Porter Chaplin, there was a 


Decree for the Sale of the Lands deviſed for the Pay- 
ment of the Teſtator's Debts and Legacies © 


It was admitted, that the Legacy of 1000 L. and 
the Surplus of the Perſonal Eſtate, whenever it was 
paid to the three Daughters, ſhould go towards Satiſ- 


faction of the 10,000 J. and 10,000 L Portions fo ſe- 


cured to them as aforeſaid ; but it was moreover ar- 
gued, that the 2001. per Ann. in Land deviſed to Sir 
George Thorold, in Truſt for the faid three Daughters, 

I | Hs 48 
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e 


— 


as it was Money's — — 
Day after the Teſtator's Death be turned into Money, 
was within the Meaning of the Provifo, which in- 
rended only that the Daughters ſhould be advanced 
with Portions among them amountmg to 20,000 l. 
and that this was the ſtronger, ſince the Decree ob» 
tained for the Sale of the Land, whereby the lame 
was, at leaſt in wy turned into Money. 


Lord Chancellor: This provits u to as little 
more than what is for when on a Marriage 
a Portion is fecured r a Child out of Land, and the 
Parent gives the Child a Portion fin Money to 
what is fo ſecured, it ſhall by Implication 9 
tion; and if not , yet a Satisfaction pro tantot 
But here the Father has lnited himſelf, and uw 
the Satisfaction; (vis) That it ſhafl be Money, Money 
attually paid; and when the ſame Man, that has re- 
ſtrained the Satisfaction to Money, gives Land in Truſt 
for his Daughters; this can no more be ſaid to be Money and 
Money, than Money eam be termed Land, (a) which « war a dif- 
is alieni generis, and goes in a quite different Chats- 1 
nel; for Inſtance, the Money would go to the Daugh- therefore the 
ters Huſbands, but the Land to their Heirs, A 
there had not been any ſuch Proviſo in the Settlement, Satisfaction 
then the Land given to or in Truſt for the Daughters 
would have been no Satisfaction; and if fo, the Pro- 
viſo makes ftill ſtronger | againſt ſuch ion, in 
that it confmes the Sarmfaction'to Money, and 
particularly declares what ſhall be a Satisfaction, which 
wo a Negative, (vis.) That nothing elſe ſhall. 

So if the Teſtator had bequeathed a Term for Years, 
or ſome Goods to his Daughters, theſe ſhould not 


have 


21 


(a) See particularly the Caſe of Zaſ wood verſus Winck, Vol. 2. (6 76.) 
the . of the Maſter of the Rolls expreſs to this Purpoſe. 
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have gone towards Satisfaction of the 20,000 I. Neither 

will the Decree for the Sale alter the Caſe ; for if this 
be to be looked upon as a Satisfaction, it muſt; have 

been ſo at the Time of the Death of the Teſtator, or 
not at all. Now, at that Time, this being Land de- 
viſed, could not have been ſo taken; and if the Tru- 
ſtee, who by the Will is directed to at in every Thing 
for the Benefit and Advantage of the Daughters, ſhould, 
by turning the Land into Money, make that a Satiſ- 
faction which otherwiſe would not have been ſo, ſuch 
a Proceeding. in a Truſtee would be acting the very re- 
verſe of what the Teſtator directs, and a manifeſt 
Breach of Truſt, Beſides, the coming into ſuch an 
Interpretation of Wills, would create the greateſt Con- 
fuſion, by giving a Latitude and Power to a Judge to 
make a new Will, and would introduce the yirgol 
Uncertainty in the Conſtruction thereof. . 


Wherefore the Lord Chancellor with great Cleamneſs 
determined, that the Land deviſed by Porter Chaplin, 
in Truſt for the Daughters, ſhould not be conſtrued to 
go towards Satisfaction of the 10,000 J. and 10,000 l 
Portions, or either of them, ſecured to the ſaid un 

ters by either of the Settlements. 


| Robinſm 


. 
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On an Appeal from a Decree at the Rolls 


TE Queſtion Was, whether an Executor that had . 
renounced, but had Y et been aſſiſting in the an Executor 
Truſt, according to the Requeſt of the Teſtator, ſhould er Tate 


have any · additional Con ation, when he had an and Trouble 
expreſs Legacy for ſuch his Aſfſtance ? eſpecially | 
pf | is an expreſs 


Legacy for his Pains, &c. Neither will it alter the Caſe, that the Executor renounces, and 
yet is aſſiſting to the Executorſhip ; nor even though it appears, that the Executor has de- 
ſerved more, and benefited the Truſt, to the Prejudice of his 'own Affairs. 


Robert Pett, a conſiderable Draper and Mercer at 
Aſpalltonebam, in Suffolk, made his Will in October, 
1710, whereby he deviſed the Surplus of his Real and 
Perſonal Eſtate to his Grandchildren, and appointed 
the Defendant Pett, who had been firſt his Servant, and 
afterwards his Journeyman, together with one, Larkin, 
Executors, giving to each of his Executors 100 {, for 
their Trouble about the Execution - of their Truſt, and 
directing, that if the Defendant Larkin ſhould refuſe 
the Executorſhip, he ſhould loſe his Legacy z but if 
the Defendant Pere ſhould refuſe to take on him the 
Executorſhip, yet that he ſhould have his 100 1. paid 
bim, provided he would be aiding and aſſiſting in the 
Management and Execution of the Truſt, Larkis only 


proved the Will, and the Defendant Pett renounced the 
Executorſhip, 


On a Bill brought by the Plaintifls, the Grand- 
children, againſt the Executors, for an Account of the 
Perſonal Eftate, the Defendant Pets was allowed his 
1001. Legacy: But he likewiſe inſiſted to have 4004. 
Vor. III. | 8 more 
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neglected his own Trade, and loft ſoine Cuſtomers, while 
he was looking after the Concerns of his Teſtator. 


his own Prejudice, he was intitled to a Quantum meruis, 


— wy - A 


more for his extraordinary. Pains, Trouble, and Ex- 
pence of Time in and about the Affairs of the Teſta- 
tor, particularly for having made up fſoine very intri- 
cate Accounts, and got in ſome deſperate Debts; and 
there was ſome Proof, that the Defendant Pets had 
greatly benefited the Teſtator's Eftate, and prejudiced 
his own, (he himſelf being a Mercer) and that he had 


This Cauſe was firſt heard before the Maſter of 


the Rolls, Sir Foſeph Fekyll, who declared it to be a 


Rule ſo ſettled, that a Truſtee, or Executor in Truſt, 
ſhould not have any Allowance for his Care and 
Trouble, unleſs there were ſome particular Words in 
the Will for that Puxpoſe, that he could not break 
into it; and that there was the leſs Occaſion to do ſo 
in the preſent Caſe, as the Teſtator had here given 
the Defendant an expreſs Legacy of 100 J. for his Care 
and Trouble; ſo that the Teſtator himſelf had ſer an 
Eſtimate and Value upon it of 100 l. which, ſince the 


Defendant had accepted, the Court could not in- 
creaſe, | LY 


| From this Decree there was an Appeal to the Lord 
Chancellor, before whom it was inſiſted by the Attor- 


ney and Solicitor General, (who had both ſigned the © 


Petition of Appeal) that the Defendant Pett having re- 
nounced the Executorſhip, and the. other Executor 
only having proved the Will, the Defendant Pets was 
as a Stranger; and in Regard he appeared to have 
done theſe eminent Services to the Eſtate, {ſo much to 


in the ſame Manner as if he had not been an Exe- 
cutor: So that this was out of the common Caſe, and 
to be conſidered as if the Defendant had been en- 
ployed in the Nature of a Bailiff, &c. for which * 

2 2 on 
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ſon it was prayed, that the Maſter might be directed 
to have Regard to, and make ſome Allowance for, the 
great Trouble and ſucceſsful Pains taken by the De- 
fendant, in Relation to the Affairs of the Teftator. 


Lord Chancellor. It is an eſtabliſhed Rule, that a 
Truſtee, Executor, or Adminiſtrator, ſhall have no 
Allowance for his Care and Trouble: The Reaſon of 
which ſeems to be, for that on theſe Pretences, if al- 
lowed, the Truſt Eſtate might be loaded, and tendered 
of little Value. Beſides,” the great Difficulty there 
might be in ſettling and adjuſting the Quantum of ſuch 
Allowance, eſpecially as one Man's Time may be more 
valuable than that of another; and there can be no 
Hardſhip in this Reſpect upon any Truſtee, who may . 
chuſe whether he will accept the Truſt, or not. The Where there 
Defendant's Renouncing the Executorſnip is not mate- aten nd 
rial, becauſe he is {till at Liberty, whenever he pleaſes, one renoun- 
to accept of the Executorſhip; otherwiſe, if both the 4 


at Liberty to 
Executors had renounced, and the Ordinary had there- *<<=vt of the 


upon granted Adminiſtration. And if this were to . 
make any Difference, it would be an Art practiſed Nr 


renounce; 


Executors to get themſelves out of this Rule, which the,, in this 
I take to be a reaſonable one, and to have long pre- un - the 


common 


vailed. But further; in the preſent Caſe, the Teſtator Lawyers dif- 
a by bis Will xprſly deced whur hefe be then. 
Defendant's Recompence for his Trouble, in Caſe of latter bold. 


his refuſing the Executorſhip, (vig.) that he fill ſhould REuncis- 


Renuncia- 


have the 100 J. Legacy, to which I tan make no Ad- ten * 
dition. However, it being an hard Caſe; let the De- 41 one 
tendant take back the Depoſit [AJ © + <0 Bagh 

2 — Stonehouſe Dee Salk, 
14 3 
| en of the Toll ws lieh ended Aid, Troable u. Bed fe. e 


tuſed, but afterwards agreed with the Reſiduary Legatees, in Confidera- 
tion of 100 Guineas, to act in the Executorſhip, and he dying before 
the Execution of the Truſt was compleated, his Executors brought a 
Bill to be allowed theſe 100 Guineas out of the Truſt Money in their 


| 
| 
N 
| 
| 
| 
[ 
4 
4$ 
| 
1 
| 
7 
N 


8001. and Heirs, in Truſt to pay ſeveral Sums to ſeveral Annui 


= 


— 


__ 
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Caſe 61. 


| Stonehouſe, Eſq, & Ux' vetſus 
wes Sr Jobs Boch. 


er of the 
7h 


One deviſes THE Lady Wyche, ſeiſed in Fee of a Rent-Charge 
W L of 38 J. 16 s. per Annum, by her Will deviſed 
ſold to pay this Rent -Charge to Thomas Dalton, Eſqʒ (late Lord 
Legacies Chief Baron of the Exchequer in Ireland) and his 


mounting to 


Cn; tants for their Lives, and after their Death to pay 
_ ll 300 L. to the Plaintiffs, z 00 J. to B. and 200k to C 
che Tellater and if the ſaid Rent-Charge ſhould ſell for 10004 
gives a fur- then the Teſtatrix (who died ſoon after making her 

Will) gave the further Legacy of 1001. to B. and 


of 200. 
the Rent- | ; 

Charge ſells for above 80017. and leſs than 1000 I; what exceeds the 800 J. ſhall belong to 
the Heir, as a reſulting Truſt, we 


Hands, inſiſting, that the Reſiduary Legatees might as well make z 
Contract with the Executor touching the Surplus, (which was their own 
Property) as the Teſtator himſelf; and that no Harm could _—_ 
thereby to, the Truſt Eſtate. But the Court faid, all Bargai this 
Kind ought to be diſto as tending to eat up the Truſt; and here 
the Executor had died before he had finiſhed the Affairs of the Truſt; 
Wherefore the Plaintiff's Demand was diſallowed. Gould verſus Heri 
wood, Mich. 1732, at the Rolls. And it ſeems to be owing to this 
Jealouſy, which a Court of Equity entertains of an Executor or Truſtee, 
| that if bey compound Debts or Mortgages, and buy them in for lels 


than is due thereon, they ſhall not take the Benefit of it themſelves, but 


other Creditors and Legatees ſhall have the Advantage of it, and for 
want of them, the Benefit ſhall go to the Party who is intitled to the 
Surplus; whereas, if one who acts for himſelf, and is not in the Cir- 
cumſtances of an Executor or Truftee, buys in a Mortgage for leſs than 
is due, or for leſs than it is worth, be ſhall be allowed all that is due 
thereon: See Salk. 155. Thus in the Caſe of 
heard at the Rolls, Paſchæ, 1718. The Caſe was, A Mortgagor in Fee 
died, and the Mortgagee bought in the Mortgagor's Wife's Right of 
Dower. Decreed, that the Heir of the Mortgagor, on his bringing 8 
Bill to redeem, ſhould have the Benefit thereof, on this Principle, th 

the Mortgagee is but a Truſtee for the Mortgagor after his Money paid. 
So in the Caſe of Powell verſus Glover, Mich. 1721, at the Rolls, where 


a Guardian compounded Debts, Decreed, it ſhould be for the Benefit of 


the Infant, 
| I | | 8 100k. 


Baldemyn verſus Banifter, 


Kd © £© - m5 — tad. 


© © pw 


b Term. 2 1736 


85 — — 


_—_— 


RET to C. All the Annuitants wete dead, the laſt 
of whom died the 24th of March, 17 ll and the 
Lord Chief Baron Dalton, the Truſtee, Wale dead, ha“ 

ving left an Infant Son and Heir. The Plaintiſfs . 
this Bill to compel a Sale of the Rent-Charg "ge and te 
be paid their 308 J, and Intereſt" NA 

ad H ata aro; ö T ty 10 

10 e che Pleadinys} the Maſteriof the tot 
hire this Queſtion : Suppoſe the Rent · Charge ſhould 
{ell for above 8001. and leſs than 1000 l. which, pro- 
bably, may be the "Caſe, Who will be intitled b be 

Surplus beyond Boo 7? To Which it as anſweted 
the Counſel, that in the Caſe ſuppoſed) as the He 
Was dilinherited and the otlier LEgatees had no Pres 


rence to daim more thun; their Legacies, the Monies 


produced by the Sale, whichſhould"exceed 800 J. and 
fall ſhort of 1000. ought 


unn o the en and Gol Nuno bid Tad 
| AO yell embed guru 1 bak aha.” 
Cur : Nothing to be ſaid in the Will to that 


to be diſtributed in Pro- 


% "1 vt > : 
$ 10 
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Purpoſe; ſo that to admit ſuch” Conſtruction; would 
be to make a new Will. Wherefore, as to All the Mo- 


nies ariſing from the Eſtate deviſed to be ſold, and not 
diſpoſed of by the Teſtatrix, there muſt be a reſulti 


Truſt for the (5) Heir; conſequently, if the Rent- 


Charge be ſold for above 800 l and under 1000 L. all 
the Monies er the 500 92 RR 'be| e's to 137 
Heir at Law. 47 os 3 


In the next Plate it Was „ inſiſted 5 A the 
Legacies were given out -of a Fund that yielded an (c) 
annual Profit, namely, this Rent-Charge, the Legacies 


ought to carry Intereſt from the Death of the ſurviving 


Annuitant, who died on the 2 4th of March, 1735 


(b) See the Caſe of Cruſe verſus Barley, ant! 22. 
(c) See as to this Point the Caſe of 3 v. Wettenhall, Vol. 2. 26. 
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Alegcy Cur; The Legacies ought to carry Intereſt from that 
Rent. Time; but then it muſt be only in Proportion to what 
Charge ſhall the Rerit-Charge britigs in, not more; and if there be 


l, 2 Surplus beyond the Intereſt, that muſt go to che 


Heir at Law. And with Regard to the Heir at Law 
of the Truftee, who is an Infant, he being but a bare 
Truſtee, is to conrey according to the late Statute af 
7 Anu, cap. 29. Tat 14 Ot bo; Mg 


Where the Laſtly, In Proving this Will (ir being a will iche 
den ui, ſing of a Real Eſtate) the Proof was full, that the 


1 
LI 


Hand before three ſubſcribing Witneſſes did ſubſcribe their Names 


the Wit- 


neſſes, who in the Preſence of the Teſtatrix; but one of thei ſaid, 
ſubſcribe the he did not ſee the Teſtattix ſign, but that ſhe owned, 
Teſtators at the fame Time the Witneſſes ſubſcribed, that the 
Prefer; Name {igned to the Will was her own Hand-Wrizingz 
good, th? which his Honour held, without all Doubt, to be. ſuf 
all the "7 © ficient, And I, having the ſame Day Occaſion to ſpeak 
not ſee the with Mr. Juſtice Forteſcue Aland, mentioned this to him, 
ein “ who ſaid it was the common Practice, and that he had 


tw-ice or thrice ruled it ſo upon Evidence on the Cir- 


cuit; and that it is ſufficient, if one of the three ſub- 
ſcribing Witneſſes ſwears the Teſtator acknowledged tha 
Signing to be his own Hand-Writing, And it is we- 
markable, that the Statute of Frauds does not ſay, the 


Teſtator ſhall ſign his Will in the Preſence of three 


Witneſſes, but requires theſe three Things: Fyſt, That 
the Will ſhould be in Writing; 2dly, That it ſhould be 
ſigned by the Teſtator; and, 3a, That it ſhould: be 
ſubſcribed by three Witneſſes in the Preſence of the 
Teltaton ' / 974 - | Shue 


$964 


Gibbs 


of 


— — " ” Yo en — *! ith, tt. 3 WM 


ö 


be Term. Paſche, 1731 


6 
- _— * <* * — 
—— — 1 — — 
b 
4 


An, wad: bs 1 | Cal 62. 
Gibt verſus Col. Fc. 
celle Talbet. 


8. had a Patent to him by the Crown, for 
the ſole Printing and N Bock of Architec- 
ture, intitled, Gibs Defigns.. Upon filing the Bill, che 
plaintiff, the Patentee of this new e Books, Ge an 
Injunction againſt the Defendant, who had printed the | 
{ame ; and on coming in of the Anſwer, © it 
moved to. diſſolye the ini Aﬀidavits were 


lowed to be read, in Order to ſupport the Tnjun on, F. _—_ 
on Account of the great 


judice that would accrue Invention, 


to the Party, were che to bs\dillolved; and edges 
the Book allowed to 0 be diſperſed and fold by che Pe Lyme, 
fendant. ic (IL Tag It 


Ie An 

i OL | ſwer. 
Where there is a Grant 41 el PILAR] a ſmall ſmall Vartation 3 
will not intitle another to break in upon the Patent. 80 in the Caſe of a Grant of the ſole 
Printing of a Book to the Author, who takes whole Paragraphs nl nar Book, this 
— bm 


' ; 


And in this Caſe it was held by t ont nd 2 
{mall Variation of the Invention woul, not intitle the 
Defendant to break in upon the Patent, in R egard, at 
that Rate, any Grant of a Patent for the like Þ Pi 
might be fruſtrated. | So, though in this Book, the ſole 
Printing whereof was granted by Paterit to the Plain- 
tiff, fork whole Paragraphs appeared to be taken out 
of — Authors; this was thought not material; 
for it might be neceffary, in Order to the Introdu- 


cing of I is new. Wherefore the Injunction was 
continued. E 


Caſe 63. Holder verſus Obanibiary. f 
Lord Chan- 

cellor 1 albot. 

Tho' a Bill HE Plaintiff Holder, Lord of the' hacks 4 


in Equity \s 1 hampton, in Somerſſetſbire, brought this Bill 192 
ſmall Quit. the Defendant, for the Arrears of a Quit - Rent of 1 
——— ** per Annum, due to him as Lord of the Manbr ; and 
2 * another Part of his Bill was, to hold a large Down 
has no "Ns belonging to his Manor, diſcharged ed of the Claim of 
— ele. man, which che n 1 upon tlie ſaid 
eat Law. ed OP 
Down. e 4 0 | 94 OT DIK 
; 0 WOW AHN 
7 546 hi Phintif did not ces, Wy: bike) whit 
| | hindered him from recovering the + Quit-Rian at Law, 
but ſaid, that his Right thereto would appear 17 the 


W in the Defendant's Cultody; 


„ 
7 
* 


The Defandaar' 'by his Adee ſaid, he ad not be 
lieve the Rent was due, but was willing to give it up, 
and pay it and the Arrears, if he might quietly;en- 
joy his Common ; I 4 withall, that he 'was 
but a poor Tenant of the Manor, and could not beat 
the Expence of a Suit for the Quit -Rent, which ma 
ſmall Time would come to much more, than the In · 
heritance of the Rent was worth; that he had» offered 
to ſhew all his Deeds, and refer it to any two jndif+ 
ferent Perſons; but that the plaintiff had * 
to ruin him, and to ſpend 500 . for that Pegs. 


By the Plaintiff 's Proofs 3 it appeared 8 thera 
7 5. per Annum Quit-Rent was due, and had been re- 
gularly paid, till 1718, and that it was payable at 


Lady-day and Aenne i in Reſpect of the Defendant's 
Lands held of the Manor; and no Difficulty re, 


— 2 He 33 35 = — A way 


9 
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by the Plaintiff's Bill, as to the Deſcribing or Abutting 
the Land. © been. | 


Lord Chancellor The Bill, with Reſpect to the ted f 
Plaintiff's holding his Down diſcharged of the Defen- * Bill 
dant's Claim of Common thereon, 1s improper for by aganit a 
the ſame Reaſon, the Plaintiff may bring a ſeparate . 
Bill againſt every Tenant of his Manor who ſhall ſer belonging 
up the like Claim. As to ſuch other Part of the Bill jicharged of 
as would recover the Quit-Rent; there may be indeed KA N | 
a Caſe ſo circumſtanced, as to make a Bill of that Kind Righe of 
proper; as where the Lands out of which it is claimed — mp 
are wholly uncertain, (d) and where the Days, on this an im- 
which the ſame is payable, are alſo uncertain : But then Bre il 
theſe Things ought to be laid in the Bill, elſe a Lord for a Quit 
may be very vexatious to a Tenant; and make him _ 
ſpend in his own neceſſary Defence more than three fome Cir- 
Times the Value of the Rent. Here it is hard for the and what, * 
Defendant, when he does not know the Plaintiff's 
Title to the Quit-Rent, to admit his Inheritance to 
be for ever liable thereto. The Bill appears to be 
merely for Vexation: For the Plaintiff might have had 
a plain and eaſy Way to have recovered the Quit-Rent 
without this expenſive Method, (vix) by a Diſtreſs; and 
it is proved he has harraſſed the Defendant with fre- 
quent Diſtreſſes, and would not, after the Defendant 
had replevied, proceed to an Avowry. However, I do 
not ſee it will be for the Defendant's Benefit to diſmiſs 
the Bill as to this Quit-Rent; for then the Plaintiff 
will immediately ſue for it at Lax. 


(4) See ant' 148. the Caſe of North verſus The Earl and Counteſs of 
Strafford ; alſo that of the Duke of Bridgwater verſus Sir Francis Edwards, 
Bart. upon an Appeal in Parliament from a Decree of the Court of Ex- 
chequer, February, 1733. | | 


Vor. IL VUuu Where- 


* 
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Gus %s Wherefore, ſince it appears here that the Quit-Rent 
fave Ex- has been paid to Michaelmas, 1718, let the Regiſter, 


F | 8 | 
Phere the and not the Maſter, compute the Arrears of the Quit. 


_— Rent from Michaelmas, 1718, to this Time; and let 


Court will the Plaintiff's Right to the Rent be eſtabliſhed, but 
refer it co without Colts. The Bill tö be diſmiſſed with Caſts as 


the Regiſter, - 
inſtead of a to all the Reſidue. ; 
Maſter, to 

compute the Intereſt, or Arrears of Rent. 


Caſe 64. Atkinſon verſus Hutchinſon. 
Lord Chan- | | | 
cellor Talbot. 


Deviſe of a {+ Dward Baxter, poſſeſſed of a Term for forty Years 
Term to A. held of the Church of Carliſle, by his Will dated 
2 = the 12th of September, 1732, deviſed the Premiſſes to 
the Chil- Truſtees, in Truſt to apply the Rents and Profits to 
dren A. ſhall . . 4.# 

leave at his keep the Premiſles in Repair, and to renew as often as 
Death, and there ſhould be Occafion ; and then in Truſt to pay 
dren of 4, the Overplus thereof to the Teſtator's Wife Sarah for 
ie wittout her Life, if ſhe ſhould ſo long continue a Widow, and 
to B. The after her Death, or ſecond Marriage, to the Uſe of ſuch 
Cnidren * Children as the Teſtator ſhould leave at the Time of 


out leaving his Death, equally amongſt them ; and in Caſe any of 
any Iſſue 


living at the his {aid Children fhould die without leaving any Iſſue, 


Time of the Share of him or her ſo dying, to go to the Sur- 
their Death; + - - : . 
this a good vivors or Survivor of them; and in Caſe all his ſaid 
Deviſe over Children ſhould die without leaving any Iſſue, then to 
: the Uſe of John Hutchinſon. The Teftator made his 
Daughter Mary ſole Executrix, and died, leaving one 


Daughter, who afterwards died without leaving Iſſue 


at her Death; and whether the Deviſe over to the {aid 


John Hutchinſon. was good, was the Queſtion ? 


Mr. Verney inſiſted, that the ſame was void; and | 
that, though this was the Deviſe of a Truſt, yet 1 


2 | m 


, WE „ OE 


nM 
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muſt be conſtrued as a legal Eſtate, and as it ſtood 
originally in the Will, without being aſſiſted or made 
good by any ſubſequent Accident; that it might be 
laid down as a Rule, that where the Words of a Will, 
in the Caſe of a Real Eſtate, are ſufficient to give an 
Eſtate-tail, there the ſame Words, when applied to a 
Term for Years, will convey the intire Intereſt in ſuch 
Term: Now here could be no Doubt but that, had 
the Teſtator been ſeiſed of Lands in Fee, inſtead of 
the Term, and deviſed them in this Manner ; the firſt 
Deviſee [the Daughter | would have been Tenant in 
Tail; and this was the ſtronger, for that the firſt De- 
vile, after the Death or ſecond Marriage of the Teſta- 
tor's Wife, is to ſuch Children as the Teſtator ſhould leave 
at the Time of bis Death, which Words were afterwards 
dropped : And from whence could proceed that Change 
of the Teſtator's Expreſſion, but from a Change of his 
Intention? Beſides, here was a Poſhbility upon a Poſ- 
ſibility, under which Mr. Hutchinſon, the laſt Deviſee 
over, claimed, and therefore it could not be good. 


Lord Chancellor : 1 admit the Deviſe of a Truſt muſt Ti« Devic 
have the fame Conſtruction as that of a legal Eſtate, be confrued 
and that Accidents ſubſequent. to the Making of the in the fame 


Will, ſhall not any ways affect ſuch Conſtruction 1 * 
And further, that though the Intention of the Teſtator lil Eta, 
is greatly to be regarded, yet this his Intention muſt be varied by 
ever be conſiſtent with the Rules of Law! But then tan. 
the Rule which has been infiſted on, that whatever 

Words of a Will in the Caſe of a Freehold will create 

an Intail, the fame, when made Uſe of with Reſpect to 

a Term, will paſs the abſolute Intereſt in ſuch Term: 

This Rule (I tay) feems to be laid down in too great | 

a Latitude. 80 far indeed may be agreed, that where Words oe 


Words of a 
the Words of a Will, when uſed with Regard to a Free- Deviſe of a 


. Leaſehold 
| hold, would make 
an expreſs 


Eftate-tail in the Caſe of a Freehold, there a Deviſe over of ſuch Leaſchold is void ; /ecus if 


the Words in the former Deviſe would, in the Cafe of a Frechold, make an Eſtate - tail only 
by Implication, | 


* 
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hold, give an expreſs Eſtate-tail, there the ſame Words 
applied to a Term will paſs the whole Intereſt in ſuch 
Term: As if a Term for Years be deviſed to A. and 
the Heirs of his Body, Remainder to B. in ſuch Caſe 
the Remainder is void. So if the Deviſe of a Term 
were to 4. for Life, Remainder to the Heirs of his 
Body, Remainder over to B. {uch Remainder to B, 
would be void, Cauſd qua ſupra. : 2 qu 


But in the principal Caſe, the Words of the Will 
would, if uſed with Reſpect to a Freehold or Real 
Eſtate, paſs an Intail only by Conſtruction and Im- 
plication ; and that theſe ſhould carry the abſolute In- 
tereſt in the Term, is no neceſſary Conſequence. 
Where Words are capable of a twofold Conſtruction 
even in the Caſe of a Deed, (and much more of a 
Will) it is juſt and reaſonable that ſuch Conſtruction 
ſhould be received, as tends to make it good; and in 
the principal Caſe, the Deviſe of the Term to the Teſta- 
tor's Children, and if they ſhould die withour leaving 
any Iſſue, then to Hutchinſon, may eaſily and naturally 
be underſtood to ſignify, if they die without leaving 
any Iflue at the Time of their Death; nay, much 


more naturally than in the other Caſe, (viz.) If there 


ſhould be a Failure of Iſſue of them a Hundred Years 


hence. The Reaſon given in the Caſe of Target verſus . 
Gaunt, reported in the Abridgment of Caſes in Bquity 


193. (e) is very ſtrong in Support of this Deviſe 


over, Which in Effect was: One poſſeſſed of a Term 


for Years, deviſed it to his Son A. if the Term ſhould 


ſo long continue, and no longer, and after his Death 


to ſuch of his Iſſue as he ſhould deviſe it to, and if 
A. ſhould die without Iſſue, then to his (the Teſtator's) 
Son B. A. died without Iſſue, and without making 
any Diſpoſition of the Term, and the Queſtion being, 


whether B. the younger Son was intitled, it was de- 


2 | | creed 
(e) See alſo Vol. 1. 432. 
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wil m his Favour ; for that the Words dying a 5 
2 


Iſue have a twofold Meaning : The one to 
dying without Iſſue at the Time of one's Death, the 
other a dying without Iſſue whenever ſuch Iſſue fails; 
and though, where Lands of Inheritance are deviſed to 
A. and if be die without Iſſue, then to B. an Eſtate» 


tail will paſs to A. by Implication, in order to compre» 


hend the Iſſue to all ſucceeding Generations ; yet in 
the Caſe of a Term for Years which cannot poſſibly 
deſcend to Iſſue, there is no Neceſſity to make ſuch a 
Conſtruction 3 for which Reaſon, the moſt obvious and 
natural Senſe ſhall there take Place, and the Deviſor be 
preſumed to have meant, if 4. the firſt Deviſee die with» 
out Iſſue living at his Death; conſequently the dying 
without Iſſue being confined to a Life, makes the Limi- 


tation over good, by way of Executory Deviſe. (f) So 
, ſeems to be in Point, 


the Caſe of Forth verſus Ch 
where one poſſeſſed of a Term for Years, deviſed it to 
A. for Life, and if A, died leaving no Iſſue, then to B. 


It is true, the Maſter of the Rolls (Sir Joſeph Jekyll) 


was of Opinion and decreed, that the Deviſe over to B. 
was void; but on an Appeal, the Lord Chancellor 
Parker held it good, for thar there can be no Difference 
between the Words without leaving 
ſtrued to mean (g) Iſſue at his Death) and leaving no 
Iſue. Farther, What made it infinitely ſtronger, was, 
that the Fact hapſſſened to be (though this was not ob- 
ſerved by the Counſel in that Caſe) that the Teſtator 
had a Real and Leaſehold Eſtate, and deviſed all (þ) his 
Eſtate, as well Freehold as Goods and Chattels, to 4. 


and if 4. died leaving no Iſſue, then to B. and there 


the ſame Words in the ſame Will were conſtrued to 


make the ſeveral Deviſes good, and to give the firſt 
Vol. III. XXX Deviſee 


(f) Vol. 1. 663. | 
iy See Vol. 1. 198. Nicholls yerſus Hooper, and 563. Pinbury verſus 
a N. 


(b) Vol. 1. 667. 


Iſue, (which is con- 
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Deviſee an Eſtate Tail in the Freehold, and but an 
Eſtate during his Life in the Leaſehold. ik 


the Teſtator being plain, that if 4. died, and left no 
Iſſue, the Deviſe over ſhould take Effect, the Lord 
Chancellor, in Compliance with ſuch Intention, and 
alſo agreeably to the Precedents in Point, decreed in 
Favour of the Deviſee over, (viz.) that the Words, if 
the firſt Deviſee died without leaving any Iſſue, muſt 
be intended to mean, without leaving Iſſue at his 


Death. . 
Caſe 65. Lou verſus Burron. 
Lord Chan- + **, 
cellur Talbot. | # 
An Eſtate T HE Bill was for an Account of the Rents and 
2 nn” Profits of divers Meſſuages and Lands in War- 


mited to 4. rington, in Lancaſhire, on this Caſe : Jobn Caſſon, ſeiſed 
in Tall, ne of an Eſtate for three Lives in the Premiſles, by his 
B. for this is Will dated the 12th of January, 1684, deviſed them 
— log to his Daughter Mary Mollineux for Life, Remainder to 
wh . her Iſſue Male, and for want of ſuch, Remainder to 
— one Low, under whom the Plaintiff claimed. Mary 
during the Mollineux by Leaſe and Releaſe conveyed the Premiſſes, 

1 wah Edward Burron, 


ug que Vie, in Conſideration of her Marriage 


to the Uſe of herſelf and her intended Huſband, and 


the Heirs of their Bodies, Remainder. to the Heirs of 
her Huſband Burron. In 1705, Mary died without Iſ- 
ſue, and the Plaintiff claiming under the Perſon in 
Remainder, now brought this Bill for an Account of 
the Rents and Profits. 


The Queſtions were, firſt, One having an Eſtate for 


three Lives, and deviſing it to 4. in Tail, Remainder | 
to B. whether this Remainder was good? 2dly, Sup- 


I | poling 


Wherefore in the principal Caſe, the Intention of 


as een. 02 * 
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poling it to be good, 1 by ſuch Leaſe and 
Releaſe could bar it? 1 


As to the firſt it was ſaid, and fo agreed by the 
Court, that the Limitation of an Eſtate autre Vie 
to 4. and the Heirs of his Body, makes no, Eſtate Tail 
in A. for all Eſtates Tail are Eſtates of Inheritance, to All Efates 
which Dower is incident, and muſt be within the Sta- Hate, 
tute de Donis; whereas in this Kind of Eſtate, which Inheritance, 
is no Inheritance, there can be no Dower, neither is Je. | 
it within the Statute, but a deſcendible [B] Freehold Gent, and 
only. | — 


et! within the 


1 Statute de 
Alſo the Lord Chancellor held plainly, that this wass 
a [C] good Remainder to B. on A.'s Death without Iſ- 
ſue, it being no more than a (i) ann RA 
oul 


[B] For which Reaſon it has been determined, that where a Leaſe for 
three Lives has been granted to a Man and his Heirs, and ſuch Grantee 
died, leaving an Infant Heir; the Parol ſhould not demur. By the Lord 
Talbot, in another Branch of the Cauſe of Chaplin verſus Chaplin, 18th 
133 1735, vide poſt. 1 

C] The Objection againſt this Remainder being good is; for that 
when the Leſſee had deviſed the Premiſſes in Tail, he then had Nothing 
left in him but a Poſſibility, which he could not deviſe or limit over; as 
if a Man were ſeiſed in Fee-ſimple, and at Common Law had granted 
| Lands to one and the Heirs of his Body, this was a conditional Fee; 

and foraſmuch as the Donor had only a Poſſibility of Reverter, he could 
not limit it over. Now, if at Common Law an Eſtate in Fee could not 
be limited over after an Eſtate given to one and the Heirs of his Body, 
much leſs ſhould an Eſtate for three Lives be limited over after ſuch a 
Failure of Iſſue. And as to the Notion, that in this Kind of Limitation 
the Heirs of the Body of H. take only as ſpecial Occupants z and that a 
Man may name as many ſpecial Occupants, as he pleaſes ; by the ſame 
Reaſon, it may be argued, that this Eſtate for Lives may be limited to 
Al. and his Heirs; and if A. die without Heirs, then to B. and his Heirs, 
which certainly would be a void Limitation to B. and in Preſumption 
of Law, the Continuance of the Iſſue of a Man's Body may be for ever. 
From whence it ſhould ſeem, that after the Leſſee for three Lives has 
granted or deviſed the Premiſſes to 4. and the Heirs of his Body, he 
(the Leſſee) has Nothing but a Poſſibility, which he cannot grant, or 
limit over. Note; This appears from the Reporter's Manuſcript to have 
been the Opinion of Mr. Vebb, an eminent Conveyancer, late of the 
Inner Temple. However, the Law is ſettled as above. 


(7) See the Caſe of Chaplin verſus Chaplin, ubi ſupra. 
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ſhould take as ſpecial Occupants during the Lives of 
theſe three Ceſtuy que Vies. As if the Grantor had ſaid, 
Inſtead of a wandering Right of [D] general Oc- 
* cupancy, I do appoint, that after the Death of 4 
* the Grantee, they who ſhall happen to be Heirs of 
* the Body of A. ſhall be ſpecial (k) Occupants of the 
* Premiſſes ; and if there ſhall be no Iſſue of the Body 
* of A. then B. and his Heirs ſhall be the ſpecial Oc 
pants thereof“ And that here can be no Danger 
of a Perpetuity ; for all theſe Eſtates will determine on 

I 8 N the 


[D] It is obſervable, that at Law there could be no general Occupant 
of a Rent: As if I had granted a Rent to A. for the Life of B. and 4, 


* 


had died, living B. the Rent would have determined. 2 Rol. Abr. 150, 


Salk. 189. But there might have been a ſpecial Occupant of a Rent. As if 
I had granted a Rent to A. and his Heirs for the Life of B. and A. had 
died, living B. and leaving an Heir; ſuch Heir would have been a ſpe- 
cial Occupant. Yet, if a Man had granted a Rent to A. his Executors 
and Aſſigns, during the Life of B. and afterwards the Grantee had died, 
leaving an Executor, but no * the Executor ſhould not have had 
the Rent, in Regard it being a Freehold, the fame could not deſcend to 


an Executor. Mo. 664, 2 Rol. Abr. 152, 3 Car. Sir Richard Buller & 


al” verſus Chiverton, agreed and admitted by Jones Juftice & Cur”, and 
by the Counſel on both Sides, that the Rent is extin&t; though there 
ſeems to have been no ſound Reaſon for this Diſtinction. But as to Rents 
granted pur autre Vie, the Statute of Frauds and Perjuries has made 
an Alteration z for by that Statute, any Eſtate pur autre Vie is made devi- 
fable, and if not deviſed away, ſhall be Aſſets in the Hands of the Heit, 
if limited to the Heir; if not limited to the Heir, it ſhall go to the 
Executors or Adminiſtrators of the Grantee, and be Afſſers in their 


Hands. So that, if ſince that Statute a Rent be granted to A. for the 


Life of B. and A. die, living B. A.'s Executors or Adminiſtrators ſhall 
have it during the Life of B. for the Statute is not only made to prevent 
the Inconvenience of Scrambling for Eſtates, and getting the firſt Poſ- 
ſeſſion after the Death of the Grantee z but likewiſe for preſerving and 
continuing the Eſtate during the Life of the Ceſtay que Vie; and it 18 
reaſonable, ſince the Grantee might by Deed have diſpoſed of the Rent 
during the Life of the Ceftuy que Vie, that, though by his dying without 
having made any ſuch Diſpoſition, in Nicety of Law this Eſtate would 
have determined; yet, by the Statute, that Intereſt which paſſed from 
the Grantor ought to be preſerved, and ſhall go to the Executors or Ad. 
miniſtrators of the Grantee during the Life of the Ceftuy que Vie. And 


the Statute in this Caſe does not inlarge, but only preſerve, the Eſtate of 


the Grantee. By the Lord Keeper Harcourt, in the Caſe of Ratlinſon 
verſus The Ducheſs of Montagu & al", 4th of Dec. 1710, though thus 


was not the principal Point. 


(k) Vide poſt, Chaplin verſus Chaplin. 
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"Ml Expiration of the three Lives. 80, if inſtead of 
three there had been twenty Lives, all ſpending at the 
ſame Time, all the Candles lighted up at once, it would 
have been good; for, in Effect, it is only for one 
Life, (vx) that which ſhall happen to be the Survivor. 
For which Reaſon, it were very improper to call this 
an Eſtate-tail, ſince at that Rate it would not be liable 
to a Forfeiture, or puniſhable for Waſte, the N 
whereol is true. (I) | 


2dly, The Lal Chancellor ſaid, that though by a AnEfatefor | 
Leaſe, or by a Leaſe and Releaſe, A. might , Ire 
Heirs of his Body, as in ſome Reſpedt claiming un- and theHeirs 
der him, yet he inclined to think 4. could not n 
the Remainder over to B. who was in the Nature of a to B. 4. by 
Purchaſer, and would be no way ſubject to the Incum- A 
brances of 4. any more than if the Eſtate pur autre Vie Releaſe, may 
had been limited to 4. for Life, Remainder to B. for of his Body, 
Life; in which Caſe plainly 4. could not bar B. eſpe- © gr 
cially by this Conveyance of Leaſe and Releaſe, which but canno: 
never transfers more than may lawfully paſs : Whereas <&- tes 
the Conveying away or Barring the Remainder limited 8985 
to B. (admitting it to have been a good Remainder) is 
doing a Wrong to B. and depriving him of an Eſtate, 
which was before law fully velſed 3 in him. Nay, indeed, 
it ſeemed to him, as if no Act which A. could do, 
would be capable 'of barring this Limitation over to B. 
in Regard there could be no common Recovery ſuffered 
thereof, it being only an Eſtate for Lives; and his 
Lordſhip ſaid, that this (as he remembered) was de- 


termined in the Caſe of (m) Sir Hardolph Waſtencys 


(1) 6 Co. 37. 2 Rol. Abr. 826. 1 Inſt, 54. 
(e) Waſtengs verſus Chappel. Decreed by - Lord Keeper Harcourt, 
2d of March, Ve and affirmed afterwards in the Houſe of Lords. 
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Gan %s Wherefore, ſince it appears here that the Quit-Rent 
fave Ex- has been paid to Michaelmas, 1718, let the Regiſter, 
Ebene che and not the Maſter, compute the Arrears of the Quit- 
Mater & from Michaelmas, 1718, to this Time; and let 
Court wil the Plaintiff's Right to the Rent be eſtabliſhed, but 
refer it t9 without Colts. The Bill t& be diſmiſſed with Caſts as - 
inſtead of à to all the Reſidue. Nel 


Maſter, to 
compute the Intereſt, or Arrears of Rent. 


Cafe 6. Atkinſon verſus Hutchinſon, _ 
Lord Chan- | ; . 
cellor Talbot. 2 | 81 131% 
er brad Baxter, poſſeſſed of a Term for farty Years 
Term to 4. *— held of the Church of Carlifle, by his Will dated 
beider the 12th of September, 1732, deviſed the Premiſſes to 
the Chil- Truſtees, in Truſt to 4 the Rents and Profits to 
dren A. ſhall 0 . 4. 
leave at his keep the Premiſſes in Repair, and to renew as often 3 
Death, and there ſhould be Occaſion; and then in Truſt to pa) 
dren of A, the Overplus thereof to the Teſtator's Wife Sarah for 
vic witrout her Life, if ſhe ſhould ſo long continue a Widow, and 
to B. The after her Death, or ſecond Marriage, to the Uſe of ſuch 
Sad. wich. Children as the Teſtator ſhould leave at the Time of 
out leaving his Death, equally amongſt them; and in Caſe any of 
lng at che his ſaid Children ſhould die without leaving any Iſſue, | 
Ties of ha Share of him or her ſo dying, to go to the Sur- 
this a good * vivors or Survivor of them; and in Caſe all his ſaid 
Deviſe over Children ſhould die without leaving any Iſſue, then to 
the Uſe of John Hutchinſon. The Teftator made his 
Daughter Mary ſole Executrix, and died, leaving one 
Daughter, who afterwards died without leaving Iflue 
at her Death; and whether the Deviſe over to the {aid 


Fobn Hutchinſon. was good, was the Queſtion ? 


Mr. Verney inſiſted, that the ſame was void; and | 
that, though this was the Deviſe of a Truſt, wg 
. We 


. ; — 2 
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mn be- conflnadiis legal Mii; n 
originally in the Will, without being aſſiſted or made 
good by any ſubſequent Accident; that it might be 
10 . as a Rule, that where the Words of a will, 
in the Caſe of a Real Eſtate, are ſufficient to give an 
Eſtate-tail, there the ſame Words, when apphed to a 
Term for Years, will convey the intire Intereſt in ſuch 
Term: Now here could be no Doubt but that, had 
the Teſtator been ſeiſed of Lands in Fee, inſtead of 
the Term, and deviſed them in this Manner; the firſt 
Deviſee the Daughter] would have been Tenant in 
Tail; and this was the ſtronger, for that the firſt De- 
vile, after the Death or ſecond Marriage of the Teſta- 
tor's Wife, is to ſuch Children as the Teſtator ſhould leave 

at the Time of bis Death, which Words were afterwards 
dropped : And from whence could proceed that Change 

of the Teſtator s Expreſſion, but from a Change of his 
Intention ? Beſides, — was a Poſſibility upon a Poſ- 
ſibility, under which Mr. Hutchinſon, the laſt er 
over, claimed, and == FE it could not be good. 


POE” — 
1 


Lord Chancelbr : I admit by Devils of b Truſt muſt The Deviſe 
have the fame Conſtruction as that of a legal Eſtate, b. ont 


and that Accidents ſubſequent: to the Making of the in the fume 


Wil, ſhall not any — 2 affect ſuch Conſſruction: dar cf 
And further, that the Intention of the Teſtator lebt Efarte, 


and not to 


is greatly to be „yet this his Intention muſt be varied by 
ever be conſiſtent with the Rules of Law. But then Abg. 
the Rule which has been inſiſted on, that whatever 

Words of a Will in the Caſe of a Freehold will create 

an Intail, the fame, when made Uſe of with Reſpect to 

a Term, will paſs. the abſolute Intereſt in ſuch Term: 
This Rule (I tay) feems to be laid down in too great. 
a Latitude. 80 far indeed may be agreed, thut where „ 


rds of a 


the Words of a Will, when uſed with Regies to a Free- Deviſe of « 
hold, would make 


| | | an expreſs 
Eftate-tail in the Caſe of a Freehold, there a Deviſe over of ſuch Leaſchold is void ; /ecus if 


the Words in the former Deviſe would, in the Cafe of a Freehold, make an Eſtate- tail only - 
by Implication, 5 


3 
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hold, give an expreſs Eſtate-tail, there the ſame Words 

applied to a Term will paſs the whole Intereſt in ſuch 
Term: As if a Term for Years be deviſed: to 4 and 
the Heirs of his Body, Remainder: to B. in ſuch Caſe 
the Remainder is void. So if the Deviſe of a Term 
were to 4. for Life, Remainder to the Heirs of his 
Body, Remainder over to B. ſuch Remainder to B. 
would be void, Cauſd qua ſupra. * * o1 


But in the principal Caſe, the Words of the Will 
would, if uſed with Reſpe& to a Freehold or Real 
Eſtate, paſs an Intail only by Conſtruction and 'Im- 
plication z and that theſe ſhould carry the abſolute In- 
tereſt in the Term, is no neceſſary - Conſequence, 
Where Words are capable of a twofold Conſtruction 
even in the Caſe of a Deed, (and much more of a 
Will) it is juſt and reaſonable that ſuch Conſtruction 
ſhould be received, as tends to make it good; and in 
the principal Caſe, the Deviſe of the Term to the Teſta- 
tor's Children, and if they ſhould die without leaving 
any Iſſue, then to Hutchinſon, may eaſily and naturally 
be underſtood to ſignify, if they die without leasing 
any Iſſue at the Time of their Death; nay, much 
more naturally than in the other Caſe, (vix.) If there 

ſhould be a Failure of Iſſue of them a Hundred Years 
hence. The Reaſon given in the Caſe of Target verſus 
Gaunt, reported in the Abridement of Caſes in Bquity 
193. (e) is very ſtrong in Support of this Devile 
over, which in Effect was: One poſſeſſed of a Term 
for Years, deviſed it to his Son 4. if the Term ſhould 
ſo long continue, and no longer, and after his Death 
to ſuch of his Iſſue as he ſhould deviſe it to, and if 
A. ſhould die without Iſſue, then to his (the Teſtator's) 
Son B. A. died without Iflue, and without making 
any Diſpoſition of the Term, and the Queſtion being, 
whether B. the younger Son was intitled, it was de- 
I 88 creed 

(e) See alſo Vol. 1. 432. 


— om rn OY tt. tA. 


— 
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th. 


bH— 


Iſue have a twofold Meaning: The: one to ſignify a 


dying without Iſſue at the Time of one's Death, the 
other a dying without Iſſue whenever ſuch Iſſue fails; 
and though, where Lands of Inheritance are deviſed to 


4. and if he die without Iſſue, then to B. an Eſtate- 
tail will paſs to 4. by Implication, in order to compre» 
hend the Iſſue to all ſucceeding Generations; yet in 
the Caſe of a Term for Years which cannot poſſibly 
deſcend to Iſſue, there is no Neceſſity to make ſuch a 
Conſtruction; for which Reaſon, the moſt obvious and 


natural Senſe ſhall there take Place, and the Deviſor be 
preſumed to have meant, if A the firſt Deviſce die with» 


out Iſſue living at his Death; conſequently the dying 
without Iſſue being confined to a Life, makes the Limi- 


tation over good, by way of Executory Deviſe. (f) 80 
, ſeems to be in Point, 


the Caſe of Forth verſus Chapman, 
where one poſſeſſed of a Term for Years, deviſed it to 
A. for Life, and if A, died leaving no Iſſue, then to B. 


It is true, the Maſter of the Rolls (Sir Foſepb Fekyll) Wy: 


was of Opinion and decreed, that the Deviſe over to B. 


was void; but on an Appeal, the Lord Chancellor 


Parker held it good, for thar there can be no Difference 


between the Words without leaving Iſue, (which is con- 


ſtrued to mean (g) Iſſue at his Death) and leaving no 
Iſue. Farther, What made it infinitely ſtronger, ' was, 
that the Fact 


and if A, died leaving no Iſſue, then to B. and there 


the ſame Words in the ſame Will were conſtrued to 


make the ſeveral Deviſes good, and to give the firſt 
| £ e 
(f) Vol. 1. 663: : 3 
24% See Vol. 1. 198. Nabels yerſus Hooper, and 563. Pinzum verſus 


(b) Vol. 1, 667. : 


creed in his Favour ; for that the Words Hing without f | 


ha ned to be (though this was not ob 
ſerved by the Counſel in that Caſe) that the Teſtator 
bad a Real and Leaſehold Eſtate, and deviſed all (%) his 
Eſtate, as well Freehold as Goods and Chattels, to 4. 
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1 nnn 


Deviſce an Eflate Tail i in the Freehold, and bur an 
Eſtate during his Life in the Leaſeholc. 


been in the principal Caſe, the Iriedhelon' of 
the Teſtator being plain, that if A. died, and left no 
Iſſue, the Deviſe over ſhould take Effecd, the Lord 
Chancellor, in Compliance with ſuch Intention, and 
alſo agreeably to the Precedents in Point, decreed in 
Favour of the Deviſee over, (vis) that the Words, if 


be intended to mean, Withour leaving Iſſue at his 
Death. 


Lou verſus Burron. 


Caſe 65. 


Lord Chan- © 

cell Talbot. To | | #4 | 
An Eſtate THE Bill was for an Account of the Rents and 
14 8 Profits of divers Meſſuages and Lands in War- 


mited to 4. rington, in Lancaſbire, on this Caſe: Caſſon, ſeiſed 
in Tall, ne of an Eftate for three Lives in the pork by his 
B. for this is Will dated the 12th of January, 1684, deviſed them 
— Lag to his Daughter Mollineux for Life, Remainder to 
ws * her Iſſue Male, and for want of ſuch, Remainder to 
Occupants ONE Low, under whom the Plaintiff claimed. May 
_—_ Mollineux by Leaſe and Releaſe conveyed the, Premiſſes, 
Pug que Vie. in Conſideration of her Marriage wagh Edward Burmm, 

to the Uſe of herſelf and her intended Huſband, and 

the Heirs of their Bodies, Remainder to the Heirs. of 

her Huſband Burron. In 1705, Mary died without Il- 


ſue, and the Plaintiff claiming under the Perſon in 


Remainder, now brought this Bill for an Account of 


the Rents and Profits. 


The Queſtions were, feſt, One having an Eſtate for 


three Lives, and deviſing it to A. in Tail, Remainder - 
to B. whether this Remainder was good? - 2dly, 4 
8 


1 


* 


the firſt Deviſee died without leaving any Iſſue, muſt 


bo 


i 


— 
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| {ing it to be good, whether A. by ſuch \ JE 
Releaſe could bar it? : Ly 0 


As to the firſt it was ſaid, and ſo agreed by the 

Court, that the Limitation of an Eftate pur autre Vie 

to 4. and the Heirs of his Body, makes no Eſtate Tail 

in 4. for all Eſtates Tail are Eſtates of Inheritance, to All Efates 
which Dower is incident, and muſt be within the Sta- Tale, 
tute de Donis; whereas in this Kind of Eſtate, which Inheritance, 
is no Inheritance, there can be no Dower, neither is Boch in. 
it within the Statute, but a deſcendible [B] Freehold cllene, and 
only. „ . 
Statute de 


Alſo the Lord Chancellor held plainly, that this was my 
a [C] good Remainder to B. on A.'s Death without Iſ- - 
ſue, it being no more than a (i) Deſcription, who 
would 
[B] For which Reaſon it has been determined, that where a Leaſe for | 
three Lives has been granted to a Man and his Heirs, and ſuch Grantee - 


dicd, leaving an Infant Heir ; the Parol ſhould not demur. By the Lord 
Talbot, in another Branch of the Cauſe of Chaplin verſus Chaplin, 18th 


againſt this Remainder being good is; for that 


; is Body, this was a conditional Fee; 

and foraſmuch as the Donor had only a Poſſibility of Reverter, he could 
not limit it over. Now, if at Common Law an Eſtate in Fee could not 
be limited over after an Eſtate given to one and the Heirs of his Body, 
much leſs ſhould an Eftate for three Lives be limited over after ſuch a 
Failure of Iſſue. And as to the Notion, that in this Kind of Limitation 
the Heirs of the Body of A. take only as ſpecial Occupants,z and that a 
Man may name as many ſpecial Occupants, as he pleaſes; by the ſame 
Reaſon, it may be that this Eftare for Lives may be limited to 
A. and his Heirs; and if A. die without Heirs, then to B. and his Heirs, 
which certainly would be a void Limitation to B. and in Preſumprion 
of Law, the Continuance of the Iſſue of a Man's Body may be for ever. 
From whence it ſhould ſeem, that after the Leſſee for three Lives has 
granted or deviſed the Premiſſes to A. and the Heirs of his Body, he 
(the Leſſee) has Nothing but a Poſſibility, which he cannot grant, or 
limit over. Note; This appears from the Reporter's Manuſcript to have 
been the Opinion of Mr. Webb, an eminent Conveyancer, late of the 
Inner Temple. However, the Law is ſettled as ; | 


(7) See the Caſe of Chaplin verſus Chaplin, ubi ſupra. 
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miniſtrators of the Grantee during the Life of the Ceftuy que Vie. And 


wou take as eld Occupants during the Live of 


theſe three Ceſtuy que Vies. As if the Grantor had faid, 
* Inſtead of a wandering Right of [P] general Oc. 
„ cupancy, I do appoint, that after the Death of 4 
* 'the Grantee, the & ws ſhall happen to be Heirs of 
* the Body of A. 1 be ſpecial (ij Occopants'of tha 
0 Premiſſes; ; and if there ſhall be no Iſſue of the Body 
of A. then B. and his Heirs ſhall be the ſpecial Occus 
“pants thereof,” And that here can be no Danget 
of a W for all 1 1 will r on 


n 


— 9 


[Dj] It is obſervable, that at Law there could be no general 
of a Rent: As if I had granted a Rent to A. for the Life of B. and 4, 
had died, living B. the Rent would have determined. 2 Rol. Abr. 150, 


Salt. 189. But there might have been a ſpecial Occupant of a Rent. Ari 


I had granted a Rent to A. and his Heirs for the Life of B. and A. had 
died, living B. and leaving an Heir z ſuch Heir would have been a ſpe- 
Cial Occupant. Yet, if a had granted a Rent to A. his Executors 
and Aſſigns, during the Life of B. and afterwards the Grantee had died, 
leaving an Executor, r the Executor ſhould not Rave had 
the Rent, in Regard it being a Freehold, the ſame could not deſcend to 


an Executor. Mo. 664, 2 Rol. Abr. 152, 3 Car. Sir Richard Buller & 


al verſus Chiverton, agreed and admitted by Jones Juſtice & Cur, and 
by the Counſel on both Sides, that the Rent is extinEt ; though there 
ſeems to have been no ſound Reaſon for this Diſtinction. But as to Rents 
granted pur autre Vie, the Statute of Frauds and Perjuries has made 
an Alteration z for by that Statute, any Eſtate pur autre Vie is made devi- 
fable, and if not deviſed away, ſhall be Aſſets in the Hands of the Heir, 
if limited to the Heir; if not limited to the Heir, it ſhall) go to the 
Executors or Adminiſtrators of the Grantee, and be Aſſets in their 


Hands. So that, if ſince that Statute a Rent be granted to A. for the 


Life of B. and A. die, living B. A. Executors or Adminiſtrators ſhall 
have it during the Life of B. for the Statute is not only made to prevent 
the Inconvenience of Scrambling for Eſtates, and getting the firſt Po- 
ſeſſion after the Death of the 4 z bur likewiſe for preſerving and 
continuing the Eſtate during the Life of the Ceſtay 2 Vie; and it is 
reaſonable, ſince the Grantee might by Deed have diſpoſed of the Rent 
during the Life of the Cęſiy que Vie, that, though by his dying without 
having made any ſuch Diſpoſition, in Nicety of Law this Eſtate would 


have determined; yet, by the Statute, that Intereft which paſſed from 


the Grantor ought to be preſerved, and ſhall go to the Executors'or Ad- 


the Statute in this Caſe does not inlarge, but only preſerve, the Eſtate of 
the Grantee. By the Lord Keeper Harcourt, in the Caſe of Rawlinſos 
verſus The Ducheſs 8 4th of Dec. 17 10, _ this 
was not the principal Poin 


Y Vide poſt, Chaplin al Chaplin. 


7 
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the Expitatic of the three Lives; 80, if inſtead FI 
three there had been twenty Lives, all ſpending at the 
fame Time, all the Candles lighted up at. once, it would 
have been good; for, in Bite, it 38 only for one 
Life, (via.) that which ſhall happen to be the Survivor. 
For which Reaſon, it were very improper to call this 
an Eſtate- tail, ſince at that Rate it would not be liable 
to a Forfeiture, or puniſhable for Waſte, the ana 

whereof is true. 00 Lay; | + fb : 


240 The Lord Chancellor cad, Oy holy gh by a AnEfatefor 


Leaſe, or by a Leaſe and Releaſe, A. might SD the nn png 
Heirs of his Body, as in ſome Reſ 

der him, yet he .inclined to think 4., could not bar Renz 

the Remainder over to B. who was in the Nature of We 4. by 
Purchaſer, and would be no way ſubject to the Incum- Tae d 
brances of 4. any more than if the Eſtate pur autre Vie Releaſe, may 
had been limited to 4, for Life, Remainder to B. for of his Body, 
Life; in which Caſe plainly 4. could not bar B. eſpe· r 
cially by this Conveyance ol Leaſe and Releaſe, which but cannot 


never transfers more 7 may lawfully paſs :- Whereas U, At 


the Conveying away or Barring the Remainder limited — 


to B. (admitting it to have been a good Remainder) is 
doing a Wrong to B. and depriving him of an Eſtate, 
which was before lawfully veſted in him. Nay, indeed, 
it ſeemed to him, as it no Ac which A. could do, 
would be capable of barring this Limitation [over to B. 
in Regard — could be no common Recovery ſuffered 
thereof, it being only an Eſtate for D and his 
Lordſhip ſaid, that this (as he remembered) was de- 
cermined in the Cale of (m) Sir * Waftencys 


1. 


a) 6 ©. 37. 2 Rol. Abr. 826. 1 Toft. 64. 


(n) Waſteneys verſus Decreed by the Lord Keeper, Harcourt 
2d of March, e ee A ; 


- 9 
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in the Houſe of Lords, upon an Appeal from this 
Court. [E] t han men 


—— l 
Taten, che Right of the Plaintiff, and of thoſe under whom 


Limitations „8 | 
being plead: he claimed, had accrued ſo long ſince as the Year 1705, 
ed, whereB.'”s : | : *.h TY 

Right accru. now NEAT thirty Years ago, during all which Time the 
ed above 30 =o Sous 
Years ſince, | ; 74 

tho the Caſe may be ſo circutnſtanced, as that the Plaintiff, enn not 
bring an Ejectment, might bring a Bill in Equity, yet the Court will not a ſtale De- 
mand againſt a long and quiet Poſſeſſion. 5 ' 


[E] The following Caſe has been taken from the Regiſter's Book: 
The late Earl of Arlington deviſed, int al', a Leaſehold Eſtate, bei 
the Manor of Tort alias Tottenbam-Court, in Middleſex, and 
for three Lives of the Cathedral Church of Se. P 
Ducheſs of Grafton, his only Iſſue, for Life, Remainder to the Duke 
of Grafton for Life, Remainder to the firſt arid every other Son of 
the Duke by the Ducheſs in Tail Male, Remainder to the Heirs Fe- 
male of the Duke by the Ducheſs in Tail, Remainder to the right 
Heirs of the Ducheſs. Afterwards, in 1686, the ſaid Leaſe was re- 
newed agreeably to the above Limitations. The Duke of Grafias 
died, and his Son, the preſent” Duke, brought his Bill, praying, that 
the Leaſehold Premiſſes (ſome of the Lives whereby the fame were held, 
being dropt) might be renewed, and ſettled on the Ducheſs for Life, Re- 
mainder to the Plaintiff the Duke, and his Heirs; for that atherwile it 
would tend to a Perpetuity. The Lord Exffon (the Duke's eldeſt Son) was 
then an Infant of ſeven Years of Age; and the Cauſe being heard the ad 
of Aug. 1722, the Court conceived that they could not do it, till a Fine 
fur conceſſerunt had been levied by the Plaintiff, the Duke of Grafton, 
and the Defendants, Sir Thomas # , (who had married the Ducheſs) 


and it coming on afterwards, 2 1ſt of December, 1722, on the Report, 
by which it appeared, that a Fine had been levied, and that the Maſter 
had ſettled a Leaſe and Releaſe, being an Aſſignment of the Leaſe of 
1686 to new Truſtees, thereupon the Lord Chancellor Macclegfeld order- 
ed, that the ſaid Leaſe and Releaſe ſhould be executed, and that the new 
Leaſe ſhould be to theſe new Truſtees, in Truſt for the Ducheſs for Life, 
Remainder to the Plaintiff the Duke, and his Heirs, during the Laves 
in the Leaſe. Duke of Grafion verſus Hanmer. And indeed it ſeems rea- 
ſonable, that the firſt Tenant in Tail (improperly fo called) ſhould be 
allowed to bar the Limitations over ; for though the original Eſtate be 
only for three Lives, yet, it being the Intereſt of both Landlord and 
Tenant, that the ſhould be renewed, and it being the Doctrine 
of the Court of Chancery, that all ſuch new Leaſes are ſubje& to the old 
Truſts, the Eſtate might by this Means continue for ever, without an) 
Poſſibility of being barred. See alſo Baker verſus Baily, 2 Vern, 285. 


1 


Defendant's 


s, London, to the 


and the Ducheſs of Grafton; and the Matter was referred to a Maſter:; 


Sg rr - - 


EFT. 


SSF 
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Deſendane' poſſeſſiom had been unmoleſted, and the 
Statute of Limitations being pleaded, (though it Was 
urged, that the Plaintiff had not the Leaſe in his Pol 
ſeſſion, and that the Defendant: in his Plea had ſet 
forth, that the Leaſe had been renewed ; and though 
it war OR , that however the Plaintiff 
might | ringing an Ejectment, he might 
yet bring a Bill in Equity ;) the Lord Chancellor de · 
clared, he would grant no Relief in the Caſe of fo 
ſtale a Demand, and therefore allowed the Plea, 


Bewick verſus Whitfield, ut 56. 
[Ste a Branch of this Cauſe, Vol. 2. 240 


* cellr Talbot. 


o 


4 Was Tenant for Life, Remainder to B. in Tail, A. Tenant - 
as to one Moiety, Remainder as to the other nale W | 
Moiety to C. an Infant in Til, Remainder Over. B. in Tail, 


, , | > Moiety, 
Man in Tail, together with the other Remainder Man, mainder 
8 | mT over 
the Infant, might have the Money ariſing by the Sale 2 Tiber on 
of this Timber. On the other Hand, che /Tenant for the Premiths 
. - | . 1 1 t C- 
Life inſiſted to have ſome Share of this Mehey. © Eying; 3. 
| ; Lie, 4 Bo (0 974 2 oo ee 7 $228. the Remain- 
der Man, brings a Bill, praying, that the decaying 'Timbet tight be cut down, ſold, and the 
divided betwixt him and the Infant ; and the Tenant for Life inſiſts to have Part of 
the Money; Tenant for Life muſt have ſufficiebt left for Repairs, &c. and an Allowance for 
all Damage done to him on the Ground; but to have no Allowance for the 'T iniber, which, 
when ſevered by Accident, or by a Treſpaſſer, belongs to the firſt Owner of the Inheritance. 
2 Timber, if for Ornament or „ not to be eut down. Alſo, where an Infant 
r in the Inheritance, no Timber to be cut down, var by 0s ee of the 
; and the Inſant's Moiety of the Money to be put out for his\Benefit. ; | 
| ; | 


Re 


Lord 


iid. Mt. 
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of the Inheritance [F]; but whenever it is ſevered, 
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Lord Chancellor : The Timber, while ſtanding, is Part 


either by the Act of God, as 


Treſpaſſer and by Wrong, it belongs to him who has 


the firſt Eſtate of Inheritance, whether in Pee, or in 


Tail, who may bring Trover for it; and this was ſo 
decreed upon Occaſion of the great Windfall of 'Timbet 
on the Cavendiſh Eſtate. : { 26 on 


2dly, As to the Tenant for Life, he ought: not to 
have any Share of the Money ariſing by the Sale of 
this Timber; but ſince he has a Right to what may be 
ſufficient for Repairs and Bootes, Care muſt be taken 
to leave enough upon the Eſtate for that Purpoſe; and 
whatever Damage is done to the Tenant for Life on 


the Premiſſes by him held for Life, the ſame ought to 
be made-good to him. 74 


zaly, With Regard to the Timber plainly decaying, 
it is for the Benefit of the Perſons intitled to the Inhe- 
ritance, that it ſhould be cut down, otherwiſe it would 
become of no Value; but this ſhall 'be done with the 
Approbation of the Maſter ; and Trees, though decay- 
ing, if for the Defence and Shelter of the Houle, or 
for Ornament, ſhall not be cut down. B. that is the 
Tenant in Tail (and of Age) of one Moiety, is to have 
a Moiety of the clear Money ſubject to ſuch Deduc- 


tions as aforeſaid ; the other Moiety belonging to the 


I Int. 53.) the Court will not N nor if the Reverſioner or Remain- 


1 | Infant. 


[F] A. Tenant for Years, Remainder to B. for Life, Remainder to C. 
in Fee; A. is doing Waſte; B. tho? he cannot bring waſte, as not havi 
the Inheritance, yet he is intitled to an Injunction. See 1 Roll. Ar. BY 
wwell's Caſe, 377. But if the Waſte be of a trivial Nature, and à fer- 
tiori, if it be meliorating Waſte, as by building on the Premiſes, (ſee 


der Man in Fee be not made a Party, who poſſibly may approve of the 
Waſte. By the Lord King, Mollineux verſus Powell, Paſte, 1730. 
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infant muſt be put out; for the Benefit of the Infant, 
on Government or real Securities, to be approved of 
by the Maſter. £ 9 


© # ; 


Elizabeth Sidney, = Plaintiff. Caſe 62. 


| Lord Chan- 
The Honourable Focel 2 cell Talbot. 
1 aney, Eſq; . J f Defendant. 


On an Appeal from a Decree at the Rolli. 


ME Sidney, the Plaintiff, brought her Bill againſt Where the 
the Defendant her Huſband, to have a ſpecifick lb fe 


Huſband for 
Performance of her Marriage Articles, dated the 17th : — 
of October 1716, whereby the Defendant, the Huſ- ef ber Na- 


band, covenanted, that within eight Months after the re Ant 
Plaintiff Eliaabeth ſhould come to Age, he would con- tar por FR 
vey his Eſtate in Glamorgan/bire to Truſtees, to the {tle fuck 
Ule of himſelf for Life, Remainder to the Uſe of Lands onter 
Truſtees to ſupport contingent Remainders, Remainder uu, 10 4. 
to the Uſe of his Wife for her Life for her Jointure, no Bar tober 
Remainder to their Sons ſucceſſively in Tail Male, Ne- . 
mainder to the Daughters in Tail, Remainder to him - cloped with 
{elf in Fee. Alſo the Plaintiff Elixabeth, the Wife, with an ieg e 
the Conſent of her Guardians, covenanted, that ſhe this be not 
ſhould, within eight Months after ſhe ſhould come to 1 | 
Age, convey her Eſtate in the ſame County, being * 
about 3 50 J. per Annum, (but well ſtocked with Tim- 

ber) to the Uſe and Intent, that there ſhould be paid 

thereout to the Plaintiff Elxabeth 100 l. per Aunum, for 

her ſeparate Uſe during the Coverture, 100 J. per 


Annum to her Mother, and 50 L per mum to the 
Plaintiff's Siſter, till ſhe ſhould come to Age; and then - 
ſhe to have 10001; and that her Eſtate thus charged 
ſhould be conveyed to the Uſe of the Defendant for 

Vor. III. Tun + Life, 


* 


PTR 
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Life, Remainder to the Uſe of the Plaintiff, his Wife, 
for Life, Remainder to the Uſe of the firſt, Wc. Son in 
Tail Male, Remainder to the Daughters in Tail, Re- 
mainder to her right Heirs. The Timber upon her 
Eſtate to be applied to pay off a Mortgage of 5000 J 
on the Defendant the Huſband's Eſtate, and the Sur. 
plus of the Money ariſing by the Sale of the Timber, 
to go to raiſe Portions for younger Children. 80 that 
the Bill was, to compel the Defendant the Huſband to 
perform his Part of the Articles, and that he might ac- 
count for the Timber he had cut down from off. the 
Wife's Eftate. 


The Defendant by his Anſwer ſet forth, that the 
| Plaintiff the Wife had withdrawn herſelf from her Huf- 
= band; that ſhe had lived ſeparately, and very much miſ- 
| behaved herſelf. | | 8 


The Proofs were very ſtrong, that the Wife, the 
Plaintiff, had had criminal Converſation with another 
Man; but in the Depoſitions there being ſome Evidence 
that the Huſband was alſo guilty of the like Offence, 
ſo that the Wife might recriminate ; the Maſter of the 
Rolls decreed a Performance of the Articles, from 

which Decree the Defendant now appealed to the Lord 
Chancellor. Rp „ | 


And it was inſiſted on Behalf of the Huſband, that, 
conſidering the Incumbrances and Annuities on the 
| | Wife's Eſtate, the Huſband was a very little Gainer 
therefrom ; that the Wife in a Court of Equity ap- 
peared with but an ill Grace, as endeavouring to com- 
pel a Performance of her Huſband's Agreement, when 
the herſelf had broken her own Marriage Contract in 
the moſt ſacred and tender Part of it; that with Re- 
gard to Articles, if the Court finds any Inconvenience 
will reſult from compelling a Performance * 

1 TT! any 


6 7 A 


ä — 
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they will not decree that theſe ſhould be ſpecifically 
executed, but leave the Party to his Remedy at Law; 
that in the preſent Caſe, the decreeing an Execution 
of theſe Articles might occaſion a Diſinheriſon of a 
lawful Heir, and ſettle the Eſtate upon ſuch Iſſue as, 
though born in Wedlock, might yet really and in Fact 
be illegitimate. For ſuppoſe that in this Caſe, after the 
Separation, there had been a Son. born, would this 
Court have decreed, a Settlement to have been made 
whereby ſuch Son ſhould have been intitle? And yet 
this would plainly have been the Conſequence, ſince 
ſuch Son being born in Wedlock, muſt have taken by 
Virtue of the Settlement; that indeed where a Separa- 

tion has been in Purſuance of a Divorce, the Courts at 

Law will preſume that the Huſband and Wife have 

lived ſeparately in Obedience to the Sentence: But in 

the Caſe of a voluntary Separation only, the Huſband's 

Acceſs to the Wife ſhall be taken for granted, and a 

Child born ſhall be conſtrued Legitimate, and no Evi- 

dence admitted to the contrary; according to the Di- 

ſtinction in 1 Salk. 123. at the ſame Time it may be 

notorious to every one that ſuch Child was not be- 

gotten by the Huſband ; that in the principal Caſe it 

was in Proof, that the Plaintiff did elope from the De- 

fendant her Huſband, and went away with one James 

Jenkins, to a Cottage about three Miles from where 

her Huſband lived, ſince which there had been no Pre- 

tence of any Reconciliation, ſo that this was a Bar of 

Dower. 1 Inſt. 32. 1 Roll. Ar. 680. And if in a 

Court of Law, the Wife behaving in this Manner, 

would not be helped to her Dower, which is ſuppoſed 

to be her Bread and Subſiſtence, why ſhould' Equity BW 
allft ſuch a Woman ſo as to cauſe any Articles to be 
performed in her Favour, which is a Matter always 

left to the Diſcretion of the Court? That the Wife 

in the preſent Caſe had her Remedy at Law upon an 
Action of Covenant to be brought in the Name of the 

| 5 Truſtees : 
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Truſtees: But it might well be doubted, whether he 
had any Remedy againft the Wife, in Regard at the 


Time of the Marriage ſhe was an Infant, and [G] her 


Covenant with the Truſtees would hardly- bind her 


It was admitted, had there been an actual Jointure 
made upon the Wife, ſo as to have veſted a fixed lege 
Eſtate in her, that could not have been forfeited by 
the Wife's El t; but where the Matter reſted 
only upon Articles, and the Wife had no Remedy but 
by bringing a Bill for the ſpecifick Performance there- 
of; here a Court of Equity might with the 
Reaſon and Juſtice refuſe to lend a helping Hand; 


common Articles, and in a fair and honeſt Cauſe, they 
are ready to afford the Parties: That it had indeed 


been (u) ſaid, that Adultery is no Bar of Dower ; and 


probably it is not, where the Huſband and Wife con- 
tinue to cohabit; but no Books ſay, that where the 
Wife elopes with another Man in Adultery, (as in 
the preſent Caſe) this is not a Bar of Dower. And 
ſurely, if it be a Bar to a Recovery at Law, it is at 
leaſt equally reaſonable it ſhould be ſo, with Reſpe&t 


to any Aid ſought in Equity upon Articles for the 


Wife's Proviſion. 


Further : It was ſaid to be material; that in ſuch 
Caſe of Elopement of the Wife, nothing could reſtore 
the Wife to her Dower, but the Reconciliation of the 
Huſband ; that it was not ſufficient, fo as to intitle her 

2 | 5 to 


[6] And yet it ſeems, that where a Feme Infant ſeiſed in Fee cove- 
nants with the Conſent of her Guardians, in Conſideration of a Settle- 


ment, to convey her Inheritance to her Huſband; if this be done in 
Equity will execute the Agree- - 


Conſideration of a com 


Settlement, 


ment, though no Action would lie at Law to recover 
Val. 2. 244. Cannal verſus Buckle. 


e) See Noy, 108. 


might well deny that Aſſiſtance which in a Caſe f 
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to her Dower, that ſhe could recriminate, or ſay, her 
Huſband was guilty of the like Offence, for nothing 
could avail her as to this, but the (o) Forgiveneſs of 
the injured Huſband, - Very obſervable alſo is the 
Difference which the Law makes, where this Offence 
of Adultery is committed by the Huſband, and where 
by the Wife. In the former Cafe, where the Huſband 
goes away from the Wife, and lives with another Wo- 
man in Adultery, this is no Bar to the Huſband's be- 
ing Tenant by the Curteſy; but on the Wife's leaving 
her Huſband, and eloping with an Adulterer,./ ſhe 
thereby forfeits her Dower. © The Reaſon of which 
may be, for that the Conſequence of ſuch Crime in 
the Wife is worſe to the Huſband's Family, by making 
the Children which ſhe may have by the Adulterer, 
inheritable to the Huſband's Eſtate, to the Prejudice of 
the next Heir: Whereas the Huſband's Children be- 
gotten on another Woman are incapable of bringing 
that Miſchief on a Family, or injuring the next legi- 
timate Heir; that all this was greatly aggravated in 
the principal Caſe, by Reaſon of the near Alliance 
which Mr. Sidney had to a Peerage, to an antient, il- 
luſtrious Peerage, attended. with a ſuitable Eſtate, being 
only Brother and Preſumptive Heir to the Earl of 
Leiceſter, at preſent a Bachelor; fo that, as it was 
apprehended, the Matter of Recriminatipn, though the 
principal Ground of his Honour's Decree, was not ſuf- 


ficient to warrant the ſam. FRED 
b en 
Object. But it has been objected below, that the 
Huſband has not by his Anſwer put this Matter 
of Adultery in Iſſue, it being only ſaid, that the 
Wife had withdrawn herſelf from her Huſband, 
Vol. III. 44 i lived 


(0) See Dyer 106. Lady Prwes's Caſe, where a Reconciliation by the 
Husband, after the Wife's going away with the Adulterer, is ſpecially - 
Pleaded, and the Plea allowed, | ., . 


* 


— 
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made on Behalf of the Wife, to {ay the Huſband, who 


— — 


lived nnn an very much miſbehaved herſelf : 
All which ſhe might do, and not be guilty. of Adultery, 
ſince there may be ſeveral Acts of Milbehavicu in a 
Wife beſides that of Adultery. 


Reſp. The Wiſe could not but be tba whe 
Nature her Miſbehaviour - was; this muſt be beſt 
known to herſelf: And it was the Kindneſs and 


Tenderneſs which the Huſband had for the Character 


of his Wife, not to ſuffer theſe great Stains upon her 
Reputation to be regiſtred upon Road, to the perpe· 
tual Infamy of berkelf and Family; and therefore be- 
fore he ſhould go ſo far, the Huſband mi ght well hope 
his Wife would repent of her Fault, and — a Stop to 
this ſo unſeaſonable a Suit; and it is a ſad Excuſe 


had juſt Reaſon to charge her in the plaineſt and moſt 
diſtin Terms with this infamous Crime of Adultery, 


has in Tenderneſs to her forborn to do ſo, and now 


the will take Advantage of it; thus with equal Ar 
and Ingratitude turning the Kindneſs that has om 
ſhewn her againſt him who ſhewed it. 


of Object. But { uppoſing 
ever ſo ſufficiently ſet forth, yet this Court cannot 


judge of Adultery, or in any Sort puniſh it, which 1 s 


proper only for the Spiritual Court. 


Reſp. Where Things of chis Nature are 2 
mixed with others, the Courts of Law (and much 
more of Equity) may take Notice of them: Thus 
the Courts of Law, where the Wife's Elopement with 
the Adulterer is pleaded in Bar of Dower, muſt try 
ſuch Plea ; And as they may do it in that Caſe, what 


ſhould hinder this Court from doing the like in the 
preſent? So the Trial of A ys, which is 


EDD he much 


this Crime to has ine N 
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34 | if dw e ok is. 
the umi the Wife, ought not to e Aid upon 
theſe Articles; then on the other Hand he himſelf 


is not to eee 
thereof, | arts 
Reſp. Alchismay.bn whutuly and Mie. 0 e 


Huſband, will be in a better Condition without the 
Articles, than with them; thus independent on the 

Articles, he will be intitled to the Rents and Profits, 
and will have a Power to fell all the Timber'Grom a= 
his Wife's Eſtate, to his own Uſe. 4" | 


Laſtly, * vi en ab we es. 
Plaintiff; in this Cauſe, but the Wife, and where ſhe | 
has thought fit to apply in a Cauſe of Turpicude : „ 
a Court of Equity has frequently been reſembled to 
a Fountain diſtributing its Relief through pure and 
clear Streams, ſo it was hoped, that this being a 
Cauſe of a contrary Nature, and conſiſting of ſe- 
veral Proofs of Turpitude, therefore the Court would 
not afford the Plaintiff the leaſt Favour W N 8012 


whatever. 4 | 292 | 18 


Lord Chancellor's: Whar hes un Cd ur get 


of a Divorce 


begotten and born during the Time of the voluntary 2 Mea & 
Separation of the Huſband and Wife, (vis) that no 1 en 


Evidence ſhall be admitted to prove the oa of live ſeparate 
ſuch Child, is now 7 held to be otherwiſe, | or if 2 i has « > 


ol But if in the Caſe of a rohneary Sion» CH born thx © Linas, 
Sus where the Jury find the Huſtand has bal us Acceſs to his Wit, 


* * — — ” 1 8 
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Jury find the Husband had no Acceſs, ſuch Child will 
be a Baſtard, according to the Determination in the 


If the Party Caſe of Pendrel verſus Pendrel. [H] As in the preſent | 


harges h 
Adverfary Caſe, at the Hearing of the Cauſe the Defendant has 


with ny inſiſted upon what might have been very penal to the 


mical, it Plaintiff his Wife, (vi) the Forfeiture of her Dowes, 


_ die the Crime for which ſhe might have incurred ſuch 3 


great Plain- Penalty, ought to be plainly laid to her Charge, ſpeci- 
98 fied and put in Iſſue, that ſhe may know what to reſt 
her Defence upon: Whereas here her Accuſation is 
only general and uiicertain, amounting to little elſe, 
than that ſhe has withdrawn herſelf from her Husband, 
lived ſeparately from him, and very much misbehaved 
herſelf : Nothing of which implies, that the Plaintiff 
has been guilty of "Adultery, much leſs that ſhe has 
eloped from him, and gone away with an Adulterer, 
which alone would bar her of her Dower, ſuppoſing 
Artices © this were purely a Queſtion of Dower. But the Arti- 
in Join- cles being, that the Huſband ſhall ſettle ſuch and ſuch 
Neo of an Lands in Certainty on his Wife, the Plaintiff, for her 
actual Join. Jointure, this is pretty much in the Nature of an ac- 
ture, which tual and veſted Jointure; in Regard what is covenanted 
feired by an for a good Conſideration to be done, is conſidered in 
like Dower, Equity in moſt Reſpects as done; conſequently this 8 
a Jointure, and not forfeitable either by Adultery or 


Why a Huſ- an Elopement. The Reaſon of the Difference why a 


fort: Wife in Caſe of an Elopement with an Adulterer, for- 

his Tenancy feits her Dower, and yet the Huſband leaving his Wife, 

teſy on Jea- and living with another Woman, does not forfeit his 

vinghisWife Tenancy by the Curteſy, is, becauſe the Statute of 
gin 


Adultery, as Weſtmy, 2. cap. 3 4. does by expreſs Words, under theſe 


ſeits her ; Circumſtances, 


Dower by Fas . | Ars | 
35 [H] Heard before the Lord Talbot, February 5, 1733. where the 


C. 


born, an Iſſue was directed to try whether the Child was a Baſtard, and 
it was found a Baſtard. And fo indeed (however it happened to be 


overlooked by the Defendant's Counſel) it is faid at the Bottom of the 


Caſe cited from Salteld; wherefore this Point is now ſettled for Law. 
TE» 


Huſband and Wife by Conſent lived ſeparately, and a Child being 


2 ws + 2 ws am La at 


EY 


7 
Circumſtances, create a Forfeiture 'of "Dower ; but 
there is no Act inflicting, in the other Caſe, the For- 
feicure of a Tenancy by the Cur tex. 


f 


As to the Recrimination appearing in the 

this does not ſeem to me fo much to alle the Caſe : 
Indeed, with Regard to the Evidence of the Crime in 
the Wife, there ſeems- to be ſufficient to convince any 
third Perſon, that ſhe is not innocent; but the ſame 
not being put in Iſſue in the Cauſe, I cannot judge of 
it. Affirm the Decree, and let the Huſband: perform 
his Marriage Articles, and account for the Timber 
which he has cut on the Wife's Eſtate contrary to the 
Articles. The Coſts to go out of the Eſtate. 


g 


Johnſon verſus Ogilby & al. Gi 68. 
9 14 x1. © 8 84 Tu Chan- 
THE Bill was for a ſpecifick Performance of an an Attorney 
| Agreement, on this Caſe: Margaret Quineo and 3 on 
the Plaintiff Robert Johnſon having ſome Differences as Client the 


to four F reehold Houſes in Silver Street, London upon Defendant, 


promiſes to 


compromiſing thoſe Differences, it was agreed between pay 5004. to 
intiff; 


them, that the ſaid Margaret Quineo and Robert Jobn- ths being 


ſen ſhould join in a Fine and Recovery, which ſhould done by the 


be, as to two of the Houſes, to the Uſe of Margaret the Client, 
Yuineo and her Heirs; and as to the other two Houſes, t able 
to the Uſe of the Plaintiff, Robert Jobnſon, and his but only che 
Heirs, which Fine and Recovery were accordingly le- Se A. 


. 34%; cus, if t 
vied and ſuffered. Ky Attorney 


e | had no Au- 
thority from his Client to make this Engagement, 


After this, Margaret Quineo pretended. ſhe was then 
a Feme Covert and married to the Defendant Ogilby ; 
\ Vols BE 7-5 -M where» 


Ct 


* 


278 


ſwer, inſiſting on her being then a Feme Covert, and 


0 — — — —ͤ—yb— 2— — 8 — — —— — 
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— 
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and bis Wife, to diſcover whether ſhe was married; 
when ſhe levied the Fine, and ſuffered the Recovery, 
and to be relieved againſt the Fraud. To which Bill 
the Defendants, Ogilly and his Wife, put in their An- 


that ſhe was not bound by ſuch Fine and Recovery 


Thereupon the Plaintiff Jabuſon preferred a Bill of. In 


dictment againſt the Defendant Margaret for a Cheat, 
and for the Fraud in levying a Fine, and ſuffering a 
Recovery, at the Court of Common Pleas, as a Feme 
Sole, when at the ſame Tune ſhe was under Covers 
ture, ; | / BY "y 

The Indictment being found, upon Not guilty 
pleaded, was brought to a Trial ; but juſt before the 
Trial was to have come on, the Parties came to an 


Agreement, that the Plaintiff ſhould aſſign over his 
Right to the Premiſſes, and the Defendant pay the 
Plaintiff 5 80 J. and one Mr. Heaton, who was the De. 


fendant's Attorney on this Indictment alone ſigned the 
Agreement for, and on the Behalf of his Clients, Qgilby 


and his Wife; Jobnſon alſo ſigned the Agreement, which 


was left in the Hands of one Mr. Callard, a third Per- 


| fon, and the Defendant Margaret was hereupon acquit- 


ted for want of Proſecution. 


Afterwards, the Money not being paid, the Plaintiff 


Johnſon brought his Bill againſt Ogilby and his Wife, 


and Mr. Heaton the Attorney; and it was inſiſted, that 
Heaton, by ſigning this Agreement, was become perſo- 


nally liable, and had taken upon himſelf, as a Surety 
for his Client, to pay the Money; that as an Attor- 


ney could (it muſt be admitted) undertake for his 
Client, fo here he had done it. 2 1 
1. 


whereupon Robert Johnſon brought a Bill ageinſt Qgilby 


— -_ Mi. „ a _ 


— IOICITROC 
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Lord Chancellor : The Difference is, where the Party, 
thus undertaking for, and on the. Behalf: of his Client, * 


has an Authority ſo to do, and where he hat not. If 
ſuch Undertaker has no Authority, then it is a Fraud, 


and the Undertaker ought himſelf to be liable; but 


* 
„ 
: 


where there is ſuch an Authority given, (as here there 


was to the Attorney) this is only acti 
like the Caſe of a Factor or Broker 


for another, 
ng for their Brokers or 


Principals, who were never held to be liable in their F229,who 


own C 


iſſed againſt 


act for their 


apacities; in which his Lordſhip being very clear, Principals, 
the Bill as to this Point 'was diſm 
the Attorney with Colts, — 


not liable in 
* Capacities, | 


\ 


Then the Lord Chancellor ſtarted another Point, A Bill in E- 
(viz.) that this was a criminal Proſecution, and the r 


Agreement being to ſtifle a criminal Proſecution, wa 


therefore not to be executed in Equity. 


Conſideration of tay 
Law for a Fraud. 


N 


" 4 2 a 5 VͤMoney in ' 
ing ſtifled a Proſecution far Felony 3 ſecus, if to ſtop a Proſecution at 


To which I anſwered, that it was true, in the Cafe 


of a Proſecution for Felony, an Ag 


to ſtifle 


ſuch a Proſecution was not lawful; but where the In- 
dictment was for a Fraud, and the Party. wronged by 
the Fraud came to an Agreement to be Tatighed for 


ſuch Injury, (as in Conſcience he 
was lawful, Matters of Fraud being 


ought to be) this 
cognizable and 


relievable as well in Equity (p) as at Law: Wherefore 
this Objection was no further inſiſted on. 
(p) See Val. 2. 156, 226. 4 
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8 


8 Head verſus Egerton. 

Lord Chan- 

cellor Talbot. ; | | "4 
r — HE Bill was to forecloſe the Defendant's Equity 


quent Mort- of Redemption to the mortgaged Premiſſes, and 


gagee wit- to compel the Defendant to diſcover the Title Deeds 


out Notice, 


who has Poſ- relating thereto, and to deliver up the ſaid Title Deeds 
Tide Pads to the Plaintiff, inſiſting, that they belonged to him, 
the firſt as Owner of the Land. For which Purpoſe the Bill 
mol dee ſet forth, that one Spencer made a Mortgage of the 
compel a Lands to the Plaintiff, and that the Plaintiff having a 
Woes great Confidence in the ſaid Spencer, and the Mortgage 
Rm - being executed in London, and Spencer pretending his 
ing him his Title Deeds were in the Country, the Plaintiff lent his 
Mortgage Mortgage Money to Spencer, taking Spencers Word, that 
nene he would deliver to him the Title Deeds; that after- 
wards the ſaid Spencer borrowed 2000 J. of the Defen- 
dant, Doctor Egerton, on a Mortgage of the ſame 
Lands, at the {ame Time producing and delivering 
to the Defendant Egerton all his Title Deeds, which 
were peruſed by the Defendant Egerton's Counſel, and 


thereupon the Title approved. 


The Plaintiff bringing ſuch Bill as above, the De- 


fendant pleaded to that Part of the Bill, which prayed 


a Diſcovery and Delivery up of the Title Deeds; and 
by his Plea inſiſted, that Spencer made a Mortgage to 
him of the {ame Lands, and that the Title Deeds were 
delivered to him by the ſaid Spencer, in Order to ſup- 
port his Title to the Mortgage ; that he had no Notice 
of the prior Mortgage to the Plaintiff, and being thus 
a Mortgagee without Notice, a Court of Equity ought 
not to aſſiſt the Plaintiff, and take the Title Deeds from 


the Defendant, without ordering him to be paid his 


Mortgage Money. 
4 Lord 


K wwe K = 0+ ww rm = == ©. 
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Lord Chancellor * It is hard enough upon thi Defen· The ft 
dant, that he has lent his Money upon Lands ſubje Vs bag 
to a prior Mortgage; but hes having had no Notice Morgue 
thereof, I will not add to his Hardſhip by taking away Tide _ 
from him the Title Deeds, unleſs the Plaintiff will pay 2nd the 
him his Money, eſpecially in a Caſe where the Plain- nk ug 
tiff has himſelf been in ſome. Meaſure. acceſſary in fair Title, 
drawing in the Defendant to lend his Money, by per- the the Premiſſes 
mitting Spencer, the Mortgagor, to keep the Title Deeds n ſccond 
in his Poſſeſſion, the Delivery of which the Plaintiff © whom be 


ought to have inſiſted on, "Than he took the Mort- pave” de 
gage · 8 firſt Mort- 


ceſſary to the Drawing i in of Be Gcond, 


Note alſo ; It was ſaid in this Caſe by the Lord — 
Chancellor, that in the Defendant's Pleading of a 5 "nd 
Mortgage or Purchaſe he ought to ſhew, that the Ms 
Vendor or Mortgagor being,” or pretending to be, ſeiſed at muſt 
in Fee of the Premiſſes, did make ſuch Conveyange or %* ia 
Mortgage, Oc. otherwiſe the Perſon undertaking to fell Morgage 
or mortgage may be a mere Stranger, and have no wag or p ror 
Intereſt in the Premiſſes, though | he "_ Ber _ en Fee, 


{ell or ay them. 
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„ Auneſiey verſus Aſhurſt. 1 : 


Lord Chan- 

cellor Talbot. | | | | 1 

A Truſt E- M Truft Eſtate was decreed to be fold for the Pays 
creed to, by ment of Debts and Legacies, and to be ſold to 

619 for the the beſt Purchaſer, before the Maſter. The Plaintiff, | 
Debts and Mr. Anneſley, contracted for the Purchaſe of the Pre» 


Lexie | miſſes, and entered into Articles with the Truſſees for 
to the beſt that Purpoſe. It did not appear, that the Purchaſe was 
Purchaſer. an unfair one; but this Method ſeemed to have been 


2 taken to avoid the Charge and Trouble of Bidding 


Truſtees, before the Maſter, and of the Maſter's Report, and of 4 


and brings a getting this confirmed. Afterwards the Truſtees ſcru- 


w 2 pling to convey without a Decree to indemnify them, 
perform the Mr. Anneſley brought a Bill againſt the Truſtees to com- 
the Truſtees pel them to convey, and for their Indemnity z and the 
oy their > Truſtees by their Anſwer diſcloſed this Matter, and 


this Matte ſubmitted to the Court, being willing, if indemnikied, 


. willmakeno to convey the Premiſſes to the Plaintiff Anneſley, pur- 


new Decree, ſuant to the Contract. 


but will leave 


the former Decree to be purſued, 


* > 
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Cur This is all going out of the Way. Here is a 
Decree directing how and in what Manner this Truſt 
Eſtate ſhould be fold, (viz.) to the beſt Purchaſer, and 
before the Maſter; which Decree muſt be purſued ; for- 
cannot make one Decree to contradi@ the other. 
The Plaintiff Mr. Anneſley, if he has a Mind to this 
Eſtate, muſt go before the Maſter, and get himſelf re- 
ported the beſt Purchaſer z and though nothing unfair 
appears, yet there is ever Occaſion to ſuſpect, when 
People are going out of the Way. | 


Cook verſus Arubam G7. 
| 3 ' Lord Chan- 
 celler Talbot, 


On an Appeal from a Decree at the. Rolls. 


yhold Lands, de- If a N 
viſed the ſame to his Grandſon that was his Heir babe, d. 
at Law, (viz, the Teſtator's deceaſed eldeſt Son's Son) younger 
for his Life, Remainder to the firſt and every other 9% 2nd 
Son of the Grandſon in Tail Male, ſueceſſively, Re- | 
mainder to the Datghters of his Grandſon in Tail, 9, b, 
Remainder to the Teſtator's fecond 80 in Fee; and 7 
by the ſame Will deviſed forme other Lande to his ſaid be otber Pro. 
{econd Son, and died, without having furrendered- the jiſon made | 
Copyhold Premiſes to the Uſe of his Will. yet ſach Co- 
Part of the Proviſion, the Curt will make it good, unleſs in 2 Caſe N 
and Heir is difinherited ; for the Father is Judge of what is u proper Proviſion for his 


| totally 
A 3 and though the Depit) be of « Combea bold to a ſecond aftes the Death of the 
eldeſt without Iſſue, Equity will ſupply che eng A vec he 5 8 


NE ſeiſsd in Fes of Ins C 


. 


The Grandſon, the Heir at Law, ſurrendered the 
Copyhold to the Uſe of his Will, and having deviſed 
them to his Mother, and her Heirs, died without Iſſue. 
The Mother diſpoſed of the ſame Copyhold Premiſſes 


from 
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tion, his Honour conceived this was too remote a De. 


from ths "ue "I and died ha Raden Yean of 
ter the Grandſon: Whereupon the ſecond Son brouphe 
his Bill in Equity, - ſuggeſting that his Father, wh 
deviſed to him theſe Copyboll Premiſles' in Remain. 
der as aforeſaid, intended them as Part of bis Provis 
ſion ; and that, as Equity would ſupply the Want of 
2 Surrender in. ſuch Cale, therefore he prayed; that 


the Perſon, to whom his Mother had diſpoſed of the 


ſame, might ſurrender them to the Uſe of: bim Wr 
Plaintiff) in Fee. | | 


This Cauſe was 8 a Year ſince herd at 1 


Rolls before Sir Joſeph Jekyll, when it was objeCted, . 
that by the ſame Will there was ſome other Proviſion 


made For the Plaintiff, which was ' ſufficient for his 
Maintenance, and that the Court would not (as'was 


conceived) ſupply the Want of a Surrender of a Copy- 


hold, but in a Caſe where that was the only Provifon; 
alſo, for that this Deviſe to the Plaintiff was Gy „ 
mote, it being after an Eftate-tail. 18 


The Maſter of the Rolls held nals 25 to. the 60 
Point, that the Father was the only ak e what was 4 
proper Proviſion for any of his Children; and that, if 
he did not leave his eldeſt Son quite deflirute, though 
he had given a ſufficient Advancement to the ſecond 


Son, 2 of the Copyhold, yet as the Copyhold 


was intended to be Part 15 the Provifin for ſuch Son, 


the Court ought to ſupply the Want of a Surrender 


in his Favour, But with Regard to the other Objec- 


viſe to the Plaintiff to be looked upon as a Proviſion, 
the ſame being a Deviſe to him after the Death of the 
Grandſon without Iſſue Male or Female, which could 
not. reaſonably be thought a Proviſion, as in all Pro- 
r it would not happen, until after the Plaintiff's 


2 Death; 


1 „ „ Dn 
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Death; that no Money could be raiſed for him by a 


Sale of ſo diſtant a Remainder: Alſo, for that the Suit 


was commenced after ſo great a Length of Time ſince 


the Grandſon's Death. 6 Wherefore his Honour diſ- 


8 1:4 


miſſed the Bill. 


Ne 


From this Dectee at the. Rolls, the Plaintiff, the 


ſecond Son, appealed to the Lord. Chancellor, before 


whom the Matter was, fully debated by Counſel on 
both Sides. And with Reſpect to the firſt Point, his 
Lordſhip concurred in Opinion with the Maſter of the 
Rolls, namely, that it was not material that by this 
Will the Copyhold was not the ſole Proviſion made for 
the ſecond Son the Plaintiff, the Father only being the 


Judge. of what was a. proper Advancement for his 


Child, according to the Caſes of Kettle verſus Townſend, 
Salk. 18 7. Barton | A | ver. Floyd, decreed firſt by Sir John 
Trevor at the Rolls, in Trinity. 171 2, and affirmed by the 
Lord Harcourt, in Michaelmas 17 13, and Strudwick verſus 


Strudwick, by the Lord Macclesfield, Paſche 1720. And 
it would create the greateſt Uncertainty imaginable, if 


the Court ſhould on theſe Occaſions enter minutely 


into the Conſideration of the Quantum of the Proviſion | 


given by the Parent : That in all Caſes of this Kind, 

what comes from the Parent is looked upon as a Debt 

by Nature, and may be reſembled to a Copyhold being 

deviſed for Payment of Debts, where the Want of a 

Vox... 4 D | Surrender 
1 1 


[A] It appears from the Regiſter's Book, that in this Caſe of Burton 
and Lloyd, the Bill was brought (inter a) to ſupply the Deficiency of a 


Surrender left in the Hands of a Cuſtomary Tenant, and not preſented 
at the next Court. The Uſes of the Surrender were, to the Teſtator's 


1 . 
. \ 
: 


eldeſt Son Andrew Burton and the Heirs Male of his Body, and for want 


of ſuch Iſſue, to the Plaintiff Cornelius Burton, the ſecond and the 
Heirs Male of his Body, Remainder over; ſo that, as in the 
Caſe, the Plaintiff claimed a Remainder expectant on an Eſtate-tail, 
and was alſo, as appears by the Pleadings, other wiſe ided for «| 
the ſaid Teſtator. The Cauſe was heard before his Honour, 3 Fu 
1712, who decreed for the Plaintiff, and on the 14th of November 1713, 
that Decree was on an Appeal affirmed by the Lord Chancellor, - 


incipal 


— Ol 
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Surrender is ever ſupplied ; that the Caſe might hats 
been otherwiſe, had the Heir at Law been totally dif. 


But with Relation to the other Point, (ig) whether 


Equity ſhould ſupply the want of a Surrender in this 


Caſe of a Copyhold given to the Plaintiff, the ſecond 
Son, after the Grandſon's Death without Iſſue, his Lord. 
ſhip differed in Opinion from the Maſter of the Rolls; 
for that, taking it for granted (as it muſt be) that 
Equity will ſupply the want of a Surrender in the Caſe 


of a Deviſe of a Copyhold to a younger Child, he was 


unwilling, he ſaid, to make any new, unneceſſary or 


refined Diſtinctions, which would be to render the Pro. 
feſſion of the Law, a Matter (a) of Memory, rather thas 


of Reaſon and Judgment. That ſo far was plain: The 
Deviſe of the Copyhold in the preſent Cale to the 
younger Son, though remote, yet might be for his 
t and Advancement. Every Limitation allowed 
by the Law to be made, is of ſome Value, elle it 
would be abſurd to allow it. Suppoſe the Father, in 
limiting the Deviſe now in Queſtion, had added, that 
the ſame was intended for the Proviſion of the De- 
viſee, would it be reaſonable for the Perſon who was to 
judge of and expound the Will, to ſay, it was not for 
the Proviſion 
{elf had ſaid the contrary. 


| 


Now, though theſe Words, for his Proviſion, are not 


expreſſed in the Will, yet they ſeem implied; ET ex- 


preſſio eorum que tacite inſunt, nibil operatur. 

the Deviſe to the younger Son had been after one Life, 

there would then have been no Doubt about ſupplying 

the want of a Surrender. Suppoſe it had been after 

two, three, or four Lives, where muſt we have f 
wg 


Caſe of Newcomen verſus Barkbam, 2 Vern. 733. 


the Deviſee, when the Teſtator him- 


xed - 
(a) See the Lord Cowper's Argument, when he gave Judgment in the | 


58 wt 
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our our Bounds ? Sup nals al the Reſt a the Teſtator's 
un had Ate DANG. ſo that he had had no other 
Part, left at Liberty, but ſuch a Remainder aſter one 
or Wo Lives, or after a Death without Iſſue; and he 
had deviſed this Remainder or Reverſion, as an Ad- 


vancement to his younger Son otherwiſe. unprovided 
for, and afterwards this Remainder, remote as it had 
been, ſhould fall into Poſſeſſion, as in the preſent Caſe 
ſurely the Court would have ſupplied the want of a 
Surrender: That what ſeemed: to have created a Diffi- 
culty in theſe Caſes was, | an Unwillingneſs to take 
from the Heir an Eſtate veſted in him by "AQ of Law : 
But if ſuch Defe& would be ſupplied, where the 
whole Eſtate of the Copyhold is given away in Poſſeſ- 
ſion from the eldeſt to the youngeſt Son, will not 
Equity do this 4 * ori, at Th. Part, when a re» 
mote Reverſion only, is diſpo ſed of from the Heir, and 
he con equently Els ande Beſides, here, on the 
Grandſon's dying without Iflue, the Plaintiff, che {e- 
cond Son, became Heir to the Teſtator; ſo that no 
Heir would be diſinherited by ſupplying the want of 
this Surrender. That as to the ObjeQtion of the Length 
of Time which had incurred LE the Death of the 


Grandſon without Iſſue, and the bringing of the Bill; 


it had been offered by way of Excuſe, chat che Plaintif 

had ſpent a good deal of Time in inquiring into and 
ſearching the Court Rolls, in order to find out a Sur- Length of | 
render the Uſe of the Will; and this WAS ill not bar 


but a ſlight Excuſe, yet the Lengeh of Time was an Ext 
not above fourteen Years, which, as it would not bar not bs 
an Ejectment, A ee ww 
ty. 00 [8] 


() See Vol. 1. 270. 5 N Wen Of 01 
[B] On a Demurrer to u Bill to redeem a ſtale Mertguge, where the 
Mortgagee appeared by the Bill to have been in Poſſeſſion 
Years; the Court held the Defendant noed noe. plead- the 
Time, but might demur ; and that no Redemption 
in ſuch. Caſe, unleſs thers was an Excule by Reaſon of irre, 


act % ** » % _—— 
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| Wherefore his Lordſhip decreed, that the want of x 
Surrender of the Copyhold to the Uſe of this Will 
ought to be ſupplied, and that the Defendant 'whb 
claimed the Premiſſes under the Mother, ſhould, at the 
Plaintiff's Charge, ſurrender them to the Uſe of the 
Plaintiff and his Heirs *' © whe wo. | 


" 
* 8 


2 


, Piqddocł verſus Brown & . 
cello Talbot, ; * | Pl | . 
2 —_— NE who was made a Defendant in Equity Was 
— examined as a Witneſs, ſaving juſ# Exceptions 


Suit there And it was objected to the Reading of his Depoſi- 


nods tions, that though there could be no Decree againſt 
fendane him, yet his Anſwer being falſified in many Parts of 
cannot give it, he might be liable to a Proſecution for 8 pe and 
wag conſequently not ſo indifferent with Reſpect to the 
fendant; be Event of the Cauſe as a Witneſs ſhould be; and that 
ed 2s a Wit- this Defendant had been very active in the Intereſt of 
— other Defendants in the Ca 1 e 
ant; and ſo 5 Ea Tm » 65 "3 
ris in Equi> Lord Chancellor: It is a good Rule at Law, that when 


1 


2 | 


\ 


Infancy, or Coverture, or by having been beyond Sea ; and not by having 
abſconded, which is an Avoiding or Retarding of Juſtice : That there did 
not ſeem to be any certain Time when the Length of Poſſeſſion,of-the 
Mortgagee ſhould bar the Mortgagor's Right of Redemption: But as 
twenty Years would bar an Entry or Eje&ment, abſtrating from the 
| Excuſes above mentioned, there was the ſame Reaſon for allowing it 0 
bar a Redemption. And the Demurrer was allowed, Fenner verſus 
Tracey, Paſche 1731, by the Lord King, The fame Rule was 
in the Caſe of Belch verſus Harvey, Michaelmas 1736, by the 
Lalbot, who likewiſe declared it to be his Opinion, '(though that "Calc 


was afterwards compromiſed) that whereas this Court had not in general © | 


thought proper to exceed twenty Years where there was no' Diſability, 
in Imitation of the firſt Clauſe of the Statute of Limitations ; fo after 
.the Diſability removed, the Time fixed for proſecuting, in the 

(which is ten Years) ought in like Manner to be obſerved. 


the Plaintiff has made many Perſons Defendants, and | 


? 
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the principal: Defendant calls onof hs Co-Dek == ä 
to be a Witneſs; if the Plaintiff cannot give ſume (c) e 
material Evidence againſt him, he is Allowed to be a 1 
good Witneſs, elſe it would be in the Power of the 
Plaintiff to take off all the Defendants\ Witneſſes, by 
naming theny, Defendants in the Action; and ia the 
preſent Caſe I do not ſee how the Plaintiff has a any 
Equity againſt this DU "Gn let his De- 
poſitions BY ION 3 . . | 

8 e 
Secondly, It was declared by the Lord Chancellor, A Bond 7 
that upon producing a Bond or ge, this prims pr: pin : 
facie, is: a good Evidence of a Debt: But that wherever 4 men fa 
there are manifeſt Signs of Fraud in the Obligee, c. Debt; but 
in ſuch Caſe he oughr to be put to the Proof of f actual Fraud . | 
payment; and though he may happen thereby to. loſe pears, the | 
ſome Part of the Money tally. due to him, for: want e 
of being able to make 1 Proof; this is but 5 actual 
juſt Puniſhment. of him for the Fraud which he plainly 8 
appears to have been guilty of, and will ee * 

[36 


Wee to others from PEP the | 

Thirdy, . An 3 7 3 direfted, and that all 2 Deer. 
Parties ſhould be 28 on Interrogat ries, and it weak Nan, 
ies that the Plaintiff who brought 1s Bill ro be 2 22 7 
relieved againſt a Security, into which! he was, drayn Inter 


_ without any valuable Conſideration, was ir Man, — Sui 


rd 


and eaſy to be prerziled upon to {ay and àdmit in his r 
Examination any Thing that was untrue, en 


O much 5. Defendant's 


ſoerer to his Prejudice : It was therefore prayed, that ons - 5 
the Court would fo order it, as that no ſuch Advantage mould un- 


ſhould be taken of t le Circurnſtances. i! 41 N 9 warily admit 


ſomething a- 
Wherey 


b geainſt him- 
pon the e duected, * in cs the! ook * . 
Defendant prog Interrogatories againſt the Plaintiff, 
Vol. III. * „ Fl 


(e) See Sens Repor 673 The King a ae, 


— 
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the Maſter ſhould take Care to examine the Plaine - 


in Perſon, and thereby ſee, that no Advantage ſhould 
be taken of his Weakneſs. | | wh 


=> G rent ide 29:87, a 


2 verſus Cole & al. 5 
On a Rehearing from a Decree of the Lord Chan- 
| cellor King, 


4. tavig ANDREW Mackean, of London, Mercer, had a Wife 
— b be cCatharine, and no Iſſue, and a Nephew Martin 


Uncle, in who was Plaintiff in the Croſs Cauſe. Andrew Mackeas - 


Ceald fur- made a Will, giving thereby, inter af, a Legacy of 


vive the Te. 500 J. payable to his Nephew Martin, if he ſhould: fur- 
Wife, ſells vive the Teſtator's Wife Catharine, who, by the Will, 
te be pd by Was to have the Intereſt of this 500 fl inter af, for her 
51. per Am, Life, as alſo the Principal, in Caſe ſhe ſhould ſurvive 


But that if the Teftator's Nephew Martin. Soon after which the 
tor's Wife Teſtator died. The Teſtator's Nephew Martin was a 
betone feng young Man of about twenty-four Years of Age, but 
the Legacy had led an extravagant Life, and been for ſome Time 
in ſuch Caſe in Newgate. Mrs. Mackean, the Teſtator's Widow, was 


2 * of about ſixty- four Years old; but as to her State of 


to be paid Health, there was Variety of Evidence. 

within a 

Vear then next. A. does ſurvive the Teſtator's Wife, and knows the Legacy was become 
due to him, and being fully appriſed of the whole Fact, confirms the Bargain; he ſhall be 
bound thereby, f | | 


Martin had offered to fell this contingent Legacy of 

Foo l. which was payable to him, in Caſe he ſhould 
ſurvive his Aunt Mackean, to feveral Perſons, and 
amongſt others, to his Aunt Mackeay, but they refuſed 

to buy it. At length, at his Deſire, Cole, the Plainriff 

in the original Cauſe, and Defendant in the 4 
: | | Ca Cy 


8 — e _ a A  -- _ = _ ww K ik fog © @( 
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Cauſe, entered into an Agreement with Martin for the 
Purchaſe of this contingent Legacy. Cole wap to yi 
for this 5004, Legacy, 100 L to be paid by 5 l. per 
Annum at every Chriſtmas, with a Proviſo, that if Mar- 
tin ſhould ſurvive his Aunt Macteum, then whit ſhould 
remain due of the 100 l. ſhould be paid him within 
a Year after her Death; but if the ſaid Martin Thould 
die in the Life-Time of the Widow Mackean, in ſuch 

Caſe the 5 i. per Annum to continu 
aforeſaid, until the 100 l. or what remain due 
thereof, ſhould be fully paid to the Executots, Admi- 
niſtrators, or Aſſigns of the {aid Martin. 


Martin went 
Mackean was dead, returned to | 
Return, and after his Aunt's Death, the Plaintiff Cole 
brought his Bill in this Court againſt the Fxecutors of 


291 
e © Pope yearly as 


beyond Sea, and hearing that his Aunt 
England ; but before his 


the Teſtator, Mr. Machean, to compel them to pay the 


500 J. Legacy to him, as Aſſignee thereof froth Mar- 
tin; and the Executors controverted the Payment, it 
having been aſſigned over by Martin to the Plaintiff Cole 
ſo much under the Value. \ 5 


Upon Martins Returning to Loweon From beyond Len, 
he came to the Plaintiff Cole's Houſe, teſting him, be 
was informed his Aunt Mactean was dead, and that 


now the Legacy of $601. which was before contin- 
gent, was become abſolute; but that he, the (aid Mar- 


tin, was fully ſatisfied with what he had done; and 


that, if he had not ſold the Legacy to the Plaintiff 
Cole, he ſhould have diſpoſed of it to ſome other Per- 
lon for a leſs Price; and being told by the Plaintiff 


Cole, that he was at Law With the Executor of the | 


Teſtator, Andrew Mackean, for the R 


ecovery of the ſaid 


Legacy, (they having controverted the Payment thereof = 


to him) he (Martin) blamed the Executors for refuſing 
to pay the Legacy, ſaying, he would fpeak to your 


nnn 
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about it, and that he was willing to do any Thing | 
further to confirm the Aſſignment, which he had be- 
fore made of the ſaid Legacy to the Plaintiff Cole, 


Whereupon, ſome ſhort Time afterwards, a Deed of 
Confirmation of the former Aſſignment was prepared 
by the Plaintiff Cole, and read over to Martin. At the 
{ame Time the Bill brought by the Plaintiff Cole for 
the Legacy againſt the Executors, and their Anſwer to 
the Bill controverting the Payment thereof, was read 
to Martin, who being fully appriſed of every Thing, 
did execute a Deed of Confirmation of the former Af. 

ſignment to Cole. Afterwards Martin brought this Bill 

againſt Cole to be relieved againſt the Aſſignment, and 
Deed of Confirmation. Upon a full Hearing whereof, 
it was at firſt decreed 'by the Lord King, and afterwards 
upon a Rehearing that Decree affirmed by the Lord 
Talbot, that there being no Fraud in obtaining the firſt 
Aſſignment, which was at a ſubſequent Time ſo deli-- 
berately confirmed, therefore the Plaintiff Martin ought 
to be bound thereby. 1 


It was objected, that here Was a _neceſſitous Man 
ſelling this 500 J. Legacy for what was not near the 
Value, for leſs than 100 J. nay, for the Intereſt only 


of 1001. payable for. twenty Years together; and ſe- 
veral Caſes were cited out of Mr. Vernon's Reports, as 


alſo [C] ſome of a later Date, where Reverſions were 
77. | bought 


ICC] Earl of Arglaſs verſus Muſchampe, 1 Vern, 75. Nott verſus Hill, 
1 Vern. 167. Earl of Arglaſs verſus Pitt, 1 Vern. 239. - Berny verſus 
Pitt, 2 Vern. 14. See alſo the Caſe of Twijſſeton verſus Griffith, Vol. 1. 
310; ſince which was that of Curuyn verſus Milner, heard 19 
1731, before the Lord King, where an Heir of about twenty- 
Years of Age, and who had a Commiſſion in the Guards, borrowed 

500. on Condition to pay 10001. if he ſurvived his Father and Father- 
in-Law; but if he died before his Father or Father-in-Law, then the 

Lender to loſe the 300 J. The Heir ſurvived his Father and Father-in- 
Law, and was relieved, though after he had paid the Money, it being 
for fear of an Execution. N | 
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bought of Heirs on Contingencies to be void, if the 
Heir ſhould die in the Life-Time of the Anceſtor, all 
which Purchaſes were ſer aſide by this Court; that as 
the original Bargain was unreaſonable, and Fraud ma- 
nifeſtly appeared on the Face of it, ſo this Fraud, 
with which it at firſt began, accompanied it through- 
out, and was ſufficient to ſpoil the whole Tranſaction. 
Quod ab initio non valet, | tractu temporis non convua- © 
leſcet. © 14497 NANTA- T4 


But the Lord Talbot obſerved, that all thoſe Caſes Unreaſona- 
of Heirs were immaterial to this Point; for that the 2 en 


Policy of the Nation, to prevent what was a growing an Heir in 


his Father's + 


Miſchief to ancient Families, that of ſeducing an Heir Lig. Time; 
Apparent from a Dependance on his Anceſtor who —_ 
probably would have ſupported him, and, by feeding Wh. 
his Extravagancies, tempting him in his Father's Life- 
Time to fell the Reverſion of that Eſtate, which was 
ſettled upon him; foraſmuch as this tended to the 
manifeſt Ruin of Families ; therefore the Policy of the 
Nation thought fit. (though it at firſt prevailed with 
ſome [D] Difficulty) to put a Stop to ſo miſchievous a 
Practice, by ſetting aſide all theſe Bargains with young 
Heirs for Reverſions; but that in the principal Caſe 
here was no Heir concerned, and as it was, in the Power 

Vol. III. 2 4 F | OED | of 


[ 


[D] It appears from the Regiſter's Book, that in the Caſe of Berny 
verſus Pitt, e the Defendant had ſupplied an Heir in his Fathers 
Life-Time with the two ſeveral Sums of 10007. and 1000 J. on Condi- 
tion to have 2 500 J. for each, if the Heir ſurvived his Father, elſe the 
Principal to be loſt 3 and obtained two Judgments from the Plaintiff of 
5000 J. a- piece defeazanced for the Payment of the ſaid 2500/7. for 
each; the Lord Nottingham on the firſt Hearing (9 Feb. 33 Car. 2.) 
granted Relief only againſt the Penalties; but on a Rehearing before the 
Lord Yeffereys, (27 Fan. 2 Fac. 2.) though the Plaintiff been con- 
ſtrained, in Obedience to the Decree, to pay the Defendant 3390 l. yet 
the former Decree was diſcharged, and the Plaintiff ordered to be re- 
ſtored to the Money paid ultra the 2000 J. originally lent, and the In- 


_— for the ſame, with Intereſt from the Time the Defendant had re- 
ived it. | 


294 De Term. J. Trinitatis, 1734. 


* wy - * — * 
— 


of Martin, when he was returned from beyond gea, 
informed of his Aunt's Death, and that the Legacy of 
oo. was become abſolute, to confirm this firſt Aſſign. 
ment, ſo he had done it. eee 


His Lordſhip admitted, that had all depended on the 

firſt Aſſignment, he would have ſet it aſide, as being 

an unreaſonable Advantage made of a neceſſitous Man; 

burt ſeeing the ſaid Martin was afterwards fully appti. 

A ſubſe- fed of every Thing, had the Executor's Anſwer read 
quent, deli- . | | | | 

berate Ad to him, and yet choſe to execute a Deed of Confir- 

confirming mation of his former Aſſignment; and fince not the 

able Bargain, leaſt Fraud nor Surprize had appeared on the Part of 

when the the Defendant, it was, he faid, too much for any 


Party is full k 
informed « Court to fer all this afide. [E] 
nnd under Bs Fraud nor Surprize, ſhall make the Bargain good, 


IE] The following Anonymus Caſe appears in another Patt of the 
Reporter's Manuſcript, to have been determined during the firſt Time of 
the Lord Cowper's having the Great Seal, and ſeems very applicable to 
the Cafe above reported: COS, 8 

A Man was caught in Bed with another's Wife, and the Huſband who 
caught him, having a Sword in his Hand, was about to kill che Man, 
who was naked, and in the Power of the Huſband. But wt the 
Man's defiring the Huſband not to take that Advantage of Him, and 
ſaying, that he would make him Reparation ; thereupon they went into 
another Room, where the Man gave the Huſband a Note for 1007, pay- 

his 


able at a certain Time. After which, the Money growing due, 
Huſband came for Payment, and the Man excuſing Payment, gave 
Bond for the Money, and afterwards brought his Bill to be relieved, The 
Lord Cowper declared, that if the Matter had reſted on the Note, which 
was gained by a Man armed, from one naked, and by Dares, though it 
happened to be given in Satisfaction for the greateſt Injury, (in which 
Caſe, however, the utmoſt Remedy the Law would have given, had 
been Damages to be aſcertained by a Jury) he ſhould have made no Dit- 
ficulty of granting Relief; but when afterwards the Plaintiff had ooly, 
and without any Pretence of Fear or Dureſs, entered into a Bond to the 
Huſband, he had thereby himiſelf aſcertained the Damages, and ought 
not to be relieved, 3 


| 


| "Tanner 


De Term. J. Trivitatis, 1734. 298 


Tanner vert v. ws 
Ur Chan 


On a Rehearing from a Decree the La Ghar „ 
1 4 e 


T* Teftator's Will vn this Mt In che Pe 
Name of God, Amen. - As to all my tempo my temporal 
Eſtate with which it hath God to bleſs me, I di- Ene 2. T 

ſpoſe of the ſame as follows: I will chat my Debts be device ll my 
paid ; after which he diſpoſed of {ereral pecuniury and Jt? 
other Perſonal gave 45. per Weck mw 2 Re- pak Fes 
lation for her Life; then came thaſe Words: All che the plainer, 
« Reſt of my Eſtate, Goods, and Chattels uhatſonver, where © ® 
« Real and Nr Io give to my beloved Wiſe, whom {a all the 
« 1 mak cept” = "The Teſtator died poſſeſſed 1 5.7 


Real Eſtate, 


of Leaſes for Years, and ſeiſed of Kane 85 W 
tance ama 8 10 % Ten ale 
The Bill was brought by 80 Heir at Law of the 
Teſtator, ſuggeſting, that the Teſtator's Wadow bad all 
the Writings pr Tick Deeds relating to the Inheritance 
of the Lands of which the Teſtator died irifed 3: and 
that thoſe Writings belonged to the Hear, |who was in- 
titled to the Lands. The Defendant, the Widow, by - 
her Anſwer inſiſted, that all the Real Esta of the 
Teſtator was by che nen e ates ee 


G 


This Cauſe was ia a a Hearing beſos As. 
Lord Chancellor King, who decreed, that as the 


Plaintiff was che 8 Heir at Lan! 3 
and Writings relating to 4 


b 
44 
| 
4 
| 
u 
| 
1 
| 
i 
i8 
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thereof, who ſhould be at Liberty to bring an Eje&. 
ment ; and that the Defendant who claimed under the 
Will, ſhould not give in Evidence any dormant Term 
or Incumbrance. J SIE , 


Afterwards the Plaintiff, the Heir at Law, had 4 
Rehearing on a Petition, and objected, that here were 
no Lands of Inheritance by expreſs Words deviſed by 
the Will; nor did it appear, that the Teſtator intended 


to paſs any Part of his Real Eftate ; that the Words all 


my temporal Eſtate might be ſatisfied, by being con- 


ſtrued to diſpoſe of the Teſtator :s Perſonal Eſtate only, 


particularly his Leaſes for Vears, which were in their 
Nature temporary, and would wear out in Time. And 
ſince it was at leaſt doubtful, whether the Teſtator in- 
tended hereby to paſs his Real Eſtate; by doubtſul 


Words an Heir was not to be diſinherited. Beſides, 
this Caſe relating to a Title of Land, and depending 
intirely upon the Words of a Will, was 1 

and Jury 


to be determined in Equity, than by a Judge 
at Ni Prius. e 


Lord Chancellor : I think this Decree is right, and 
that it was ſufficient to direct, that the Writings ſhould 
be produced before the Maſter, and no dormant In- 
cumbrance given in Evidence againſt the Plaintiff, 


But a flight 'Though it ſeems but a flight Equity for an Heir 


Farid to ſay, he wants the Writings, when his Title as Heir 
Law © fy, ſtands in need of no Writings, unleſs he claims under 
be rants the Come Deed of Intail concealed by the Widow, or Exe- 
unleſs he Cutor. El | a ; 


_ claims under | | | : 
fome Deed of Intail concealed from him by the Defendant. 125% 


Where a Ti- It is true, where a Title depends upon the Words of 


- de a Will only, I do not ſee, but this Court may deter- 


W Ff - 8 | 2 T, RE 0 
Wals of mine it, as well as a Judge and Jury. Notwithſtand. 
is as properly determinable in Equity, as by a Judge and Jury at Nift Prius. FA 


2 ing 


2 K r 


" a Gs: = ͤ = „ , . oy 


— 


De Term. J. Trinitatis, 1734. 


ing which, if either Party: has a Mind to go to Law, 
with the Directions that have been given 
I will not hinder them: But if both; Purties are deſi» 
rous to have my Opinion totiching the Title, I am 
ready to give it. Upon which the Counſel on both 
Sides declaring, that they ſhould willingly acquieſce to 
the Judgment of the Court, his Lordſlp delivered his 
Opinion, that a Fee paſſed by this Will to the Widow 
of the Teſtator. Ken 


Firſt, For that though it had been objected, that 
the Words temporal Eſtate did more ly refer to 
Perſonal Eſtate, and eſpecially to Leaſes for Years, 
(which, comparatively ſpeaking, are but of ſhort Conti- 
nuance) and not to an Eſtate of Inheritance, which is 
permanent, and may laft for ever; yet here this Ex- 


preſſion ſeemed to have been made uſe of in the Will 
in ContradiftinQtion only to the Teſtator's eternal Com 


cerns, Which every Man, at the Time of making his 
Will, is naturally ſuppoſed to have in View ; ſo that 
the Words temporal Eſtate ſignify the. ſame as worldly 
Eſtate, or all that a Man has in the World (d), and 


conſequently bile in bog RO e e 
In the next Plice, Ghee the. Tete ud Gi 


that as to all his temporal Eſtate he diſpoſed of the 
| wen feveral 


ſame as followed; and, after having 
Legacies, proceeiied to deviſe the Reſt and. Reſidue of 
his Eſtate, Goods, and Chattels, Real and Perſonal; 
theſe Words, Reſt and Refidue, are Words of Relation, 


and muſt refer to ſome Eſtate before mentioned in 


the Will, if any fach there were. Now, in this Caſe, 
there was an Eſtate mentioned before by the Teſtator, 
(uz) his temporal Eſtate, which a it to ſignify 
Vow W175: nr” a SR SE, * the 


4% See 2 Vern. 687, Ackland verſus Ackland. 2 Vern. 690, Reach- 
creft verſus Beachrroft: N | e 


* 


by the Decree, 


=. 


C 


— 


the ſame, as if the Teſtator had ſaid, I deviſe the 
4 Reſt and Reſidue of all my temporal Eſtate, which, 
without the Word Heirs (e), would have ſufficed to 
paſs all his Real Eſtate. A e 


Wherefore the Lord Chancellor with great Cliameks 
decreed, that all the Real Eſtate did well paſs by this 
Will to the Teſtator's Wife and her Heirs. | 


% Liyy verſus Otborn. 

Sir Joſeph | | 1 

Jekyll, Ma- | | | LN 
Au (INE purchaſed a Copyhold, and took a Surrender 
One not in of it to the Uſe of himſelf for Life, Remainder 
Debt, nor to the Uſe of his Wife for Life, Remainder to the Uſe 
Trader, of "Truſtees for twenty-one Years, to raiſe 80 J for 
8 his Daughter, Remainder to the Uſe of himſelf in Fee, 
tlement ona At the Time of this Purchaſe, the Purchaſer was no 
afterwards Trader, nor owed any Debts ; but afterwards he. en- 
* 5 gaged in Trade, contracted Debts, and about {ixteen 
2 Bankrupt; Years after became a Bankrupt. Whereupon a Com- 
this Settle- miſſion was taken out againſt him, and his Wife dying, 
ble to the the Commiſſioners aſſigned over the Copyhold Pre- 
Bankruptcy. miſſes, which the Aſſignees ſold to the Defendant, al- 
lowing him to detain in his Hands the 80 J. in order 
to anſwer it to whomſoever it ſhould be adjudged 
due. And the only Queſtion was, whether this, was 
within the Clauſe in the Statute of 1 Fac. 1. cab. 15. 
ſe. 5. Where it is ſaid, That if any Perſon which 
c hereafter is or ſhall be a Bankrupt, ſhall convey, or 
* procure, . or cauſe to be conveyed to any of his 
Children, any Lands or Tenements, Goods or Chat- 
tels, except the ſame be purchaſed, conveyed, or 
2 | | - £6 trans 


(e) See the Caſe of Barry verſus Eqdgeworth, Vol. 2. 523. 2 
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66 raciafbiidl for or upon Marriage of any of his or 


« her Children, or ſome valuable Conſideration ; it 
« ſhall be in the Power of the Commiſſioners to dif poſe 


« of the ſame, as if the Bankrupt had ine: Aua | 


« ſeiſed. or poſleſled thereof.” 


And it was objected, that this came exaily within 
the Words, being a Proviſion for a Child, and merely 
voluntary, without any Conſideration, as againſt Cre- 


ditors. To which a, at firſt 8 the Maſter | 


of the Rolls. . A A g de cn 
But afterwards, upon citing the Caſe of Criſp verſus 
Prat, Cro. Car. 548. where it appeared that the Perſon 
ſuppoſed to be a Bankrup C 125 
Elle on bimſelf, his Wife 1 * his Son, and a Heim 
of his Son; and the Perſon at that Time not being in 
Debt, but a clear Man, nor then ſo much as a Trader, 
and the Settlement being two Years before he was con- 


cerned in Trade, and fix Years. before any AQ of 


Bankruptcy committed by him: In that Cale, yp 


Court of B. R. (vix.) three Judges againſt Berkeley, held 
it not within the Act. Accordingly in the principal 


the Bankruptcy. ' 


ſettled a Cop yhold 


Caſe, conſidering the Party was not ſo much as a Trader 
when he made the Settlement, the Maſter” of the Rolls 
was clear, that the {aid Settlement was N . to 
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Cile76. Studholme verſus Hodgſon & al. 


| Teſtator de- " "HE Bill was to have the Benefit of a continent 
bl enen 1 Deviſe of a Perſonal Eftate ſecured to the'Plain. 
and all bis tiff, and for an Account of the ſame. Michael Sad. 


aero 4, holme, being poſſeſſed of ſeveral long Exchequer Annui 


an Infant, ties, granted by Parliament for ninety-ning. Years, to 


and if A. 


died during the Value of 250 L per Annum, and having an ullegity | 


his Infancy, mate Daughter, the Defendant Mary, married to his 


mak rg Kinſman Cuthbert Hodgſon, another Defendant, and hx 


bee ing no lawful Hie, and having a Nephexr, a Brothers 
Child, then Son, (vix;) the Plaintiff William. $udholme,. made his Will 
tied during dated 26 Fuly 1711, thereby deviſing to Michael Hodg- 


his Infancy. ſon, the Son of the Defendant Hode [on and Mary his 


. 
10 


13 Wife, all his Exchequer Annuities tor the Refidya of 


living, and his in : Wi irection all the 
living and his Term therein; with Dire&ions, that all the Pro- 


Child; yet cœed thereof from Time to Time ſhould be placed out 
the Court at Intereſt, and out of ſuch Intereſt, that, Micha 
Device Hodgſon, the Defendant's Son, ſhould. be maintsined 
ne and educated till his Age of twenty-one, - at which 
Account and Time all the Proceed and Profits thereof, and the prin- 
ofthe Eſtee, cipal Money (o placed out, together with the Intereſt 
in order to thereof, ſhould be paid to the ſaid Michael the Son; 
Gag > but in Caſe the ſaid Michael ſhould die before twenty 
928 one, then the Teſtator deviſed, that all the Annuities 
tappen, given to the ſaid Michael, ſhould go to his Mother, 
Mary Hodgſon, and to ſuch other Child or Children 

as ſhe ſhould thereafter have, Share and Share alike; 


and for want thereof, to her Executors, Adminiſtra- 


tors and Aſſigns. He gave ſeveral Leaſehold Houſes in 


St. James s to the Defendant Mary Procter for her Life, 


Remainder to Michael Hodgſon the Infant Son, if he 
lived to twenty-one ; otherwiſe to ſuch other Children 


l 


- 
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as the ſaid Mary Hodgſon ſhould have, equally; and 
for want of ſuch Children, then to the ſaid Mary his 
Mother, her Executors and Adminiſtrators; and the 


{aid Teſtator did thereby give a Moiety of his Plate to 
the ſaid Michael Hodgſon the Infant, and the other Moi- 
ety, together with the Reſt of his Goods at his Houſe 


at S. James s, to the Defendant Mary Procter. As to 7 


his Houſe in Dover, he deyiſed the ſame to the ſaid 
Michael Hodgſon the Infant and his Heirs, and gave all 
the Reſt of his Real and Perſonal Eftate to the ſaid 

Michael Hodgſon, his Heirs, Executors, Adminiſtrators 


and Aſſigns for ever, making the ſaid Mary Procter 


Executrix. 


20th of September 1715, the Teſtator made a Codi- 
cil, thereby giving to the Defendants Cuthbert Hodgſon 
and Mary his Wife, 50 J. per 
nnd the Life of the Survivor of them, to be iſſuing 
out of the ſaid Exchequer Annuities. Alſo he gave 


them the ſaid Houſe in Dover for their Lives and the 


Life of the Survivor, and 50 4. per Aunum out of the 
{aid Exchequer Annuities to the ſaid Mary Procter his 


Executrix for her Life; and reciting, that he had by 


Annum for their Lives, 


his Will given to the ſaid Michael Hodgſon all his Exche- 


quer Annuities, in Caſe he ſhould live to twenty - one, 
and if he died before, then to his Mother Mary; and 
alſo that he had given to the ſaid, Michael Hodgſon ſes 
veral Leaſehold Houſes in &. James 's, if he attained 
twenty - one, if not to ſuch other Children us the ſaid 


Mary Hodgſon ſhould have; and for want of ſuch, then 


to the {aid Mary, her Executors, &c. and had alſo 
given to the ſaid Michael Hodgſon 'and his Heirs his 
Houle at Dover, one Moiety of. his Plate, and the 
Reſidue of his Real and Perſonal Eftate : The Teſta» 
tor by his ſaid Codicil declared, that in Caſe Michael 


Hodgſon the Son ſhould die before twenty-one, and the 


Vol. III. 
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faid Mary his Mother ſhould die without any TY 
Children or Child by the ſaid Cuthbert Hodgſon Fab Huſ. 
band, then all fo acies and Bequeſts of the ſaid 
Annuities, Houſes, Lands and. Premiſes, ſhould go, 
be paid, deſcend and come to the Teſtator's Nephew 
the "Plaintif William Studholme, his Heirs and 24 
for ever: Soon after which the TeBator died. 


The Infant Son Michael Hodeſew died en a for 
Days before his Age of twenty-one, and »Mary his 
Mother being forty Years of Age, and her Huſband 
above fifty, and having no Child; the Plaintiff Sus. 


holme, the Deviſee over, brought his Bill far an Ac- 
count of the ſaid Teſtator's Perſonal Eſtate, and to 
have the ſame ſecured and ſet apart, to the End that, 
in Caſe the Contingency of the Death of the Defendant 


the 


Mary . Hodgſon without Children ſhould happen, 
Plaintiff might receive the ſame according to the Di- 


rections of the ſaid Will; and that in the mean Time 
the Money ariſing from the Rents and Profits of the 


ſaid Perſonal Eſtate, might be 
in order to wait the Event 


ced out on Securities, 
the {aid C 


. and that all the Writings relating to the Real- and 


Leaſchold Eftate, might be brought before the Maſter. 


For the Defendants it was ſaid, 1ſf, that as to the 
Leaſehold, the Exchequer Annuities, and other Perſonal 
Eſtate, the Bill was not proper; ſince the Plaintiff at 
that Time had not the leaſt Pretence of Right, and poſ- 
ſibly might never have any; nay, that it was rather to 
be preſumed he never would; the Preſumption of Law 
es, that no one will die without Iſſue, for which 
Reaſon it ſuppoſes an Eftate-tail may laſt for ever; 


and therefore if an Eſtate ſhould be given to 4 and 


his Heirs as long as B. ſhall have any Iſſue of his Body, 
this would be a Fee-ſimple in 4. That GIF ſome 


— — 1 
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Years hence (or very ſoon, as it might Try che 
Defendant Cuthbert Mary his Wife, ſhould 
have Iſſue, what ſhould 28 5 of theſe Cofts whach 
the Parties the Defendants will have been then unne 
ceſſarily put to? And 1 Fern. 105. Sagkvill verſus 
Ayleworth was cited, where a Bill wh brought in a 
Lunatic Life-time, by his Deviſee, to prove his 
Will, and to uate the Teſtimony thereof; but it 
was determined, that the Bill wad, not lie, berauſo 
ſuch Deviſee, in the Life of the Teſtator, had neither 
jus in re nor ad rem, had not at that Time, and poſ- 
libly never might have, any Sort of Night; allo the 
Lunatick, the Teftator, might recover from his Lunacy 
and make another Will; both which Reaſons were ap- 
plicable to the preſent Caſe; and made againſt this 
Bill: For the Plaintiff here had neither jus in re nor 
ad rem, and by Poſſibility never might have any. 
Again, as the Lunatick in the Cale cited might recover, 

ſo the Deviſee for Life in the principal Caſe might 
have Iſſue; and as that Bill was, for the Reaſons that 
have been mentioned, held improper, ſo (it was con- 
ceived) the preſent. Bill, on the like Dane 
would be I improper allo. 4 


But by the Lord Chancellor : As to what 5 been Where . 
objected concerning the Coſts, theſe ought clearly 


tO brought to 


1 paid out of the Aſſets of che Teſtator, who — . 
Will has occaſioned the 7 1 con Here is a Pofli- nefit of a 
bility at leaſt of a ming to this. contingent area g. 
Deviſee, and it is r Aubry that char all Rights, ſuch as viſed over; 
they are, whether veſted or conti rag 
ſerved. On the Death of Mary Hodeſan the Mother, it out of the 
will be determined, whether * Right will ever * 
or not, which has been adjudged _ too remote a/who by his 


Diſtance of Time. If the Defendants were not to * the 


called to an Account in their Lifetime, they might Difficulty, 
walte 


uld be Pre- — be paid 


1 


| =, 1 


1734. 
waſte and imbezil every Thing; and that Eſtate which 
at preſent may be eaſily accounted for, in Proceſs of 
Time, (viz,) at the Death of the Defendant Mary 
Hodgſon, may be impoſſible to be diſcovered ; by which 
Means the Deviſee over may be deprived of his Right, 
and the Intentions of the Teſtator defeated ; and 
though there may be theſe Inconveniencies on the ont 
Side, I, for my Part, am able to foreſee none on. the 
bother. In the Caſe of Staines verfus Maddox, where 
the Bill was for ſecuring a like contingent Right) the 
Maſter of the Rolls made a Decree of this Nature; 


which was affirmed by the Lord Chancellor King, and 
his Lordſhip's Decree (F) affirmed in Parliament. 


De Term. J. Trinitatis, 


One deviſes 


a Term for The ſecond Queſtion Was, whether the Deviſe over 
Years © dle of the Exchequer Annuities and Leaſehold Houſes, and 


without s © 20008 eſpecially of a Moiety of the Plate and Reſidue 
g. f the Perſonal Eſtate, was good ? , 


r ff. oa ae wv 5 PU eas fol fot 


to B, this is O 
a good De- 
viſe to B. 


upon ſuch And it was objected, that in the Caſe of a Deviſe of 
Contingen- a Chattel Real or Perſonal to one, and if he die wich- 
8 out Iſſue, the Remainder over, ſuch Remainder muſt 
be admitted to be void; and in the preſent Caſe the 

Deviſe over was, If Mary, the Infant's Mother, ſhould 

* die without any other Children or Child by the ſaid 

e . Cuthbert Hodę ſon; which Words Child and Iſue are 
{ynonymous, every Child being an Iſſue, and every 

Iſſue a Child. Moreover, the laſt Deviſe by the Co- 

dicil being in Caſe Mary the Mother ſhould happen to 

die without any other Children or Child, then to the 

Plaintift Studhalme and his Heirs ; no Eſtate ought to 

paſs by thoſe Words, but what can deſcend to Heirs, 
eſpecially ſince the Teſtator had ſome Fee · ſimple Eſtate, 

(viz.) the Houſe at Dover, which would {atisfy the 

Deviſe, without carrying the Perſonal Eſtate _ of 

| ? | ee 
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(J) 3oth of April 1728. 
2 


——— EEE 


De Term. J. Trinitatis, 1734. 


— — * — —— 


deed as to the Exchequer Annuities and Leaſehold 
Houſes, | they, being expreſly deviſed, muſt paſs by 
the Codicil to the Plaintiff, in. Caſe the Deviſe over | 


were g 


Sed per Cur”; There can be no Doubt but that the 
Deviſe over to the Plaintiff, in Caſe Mary the Mother 
ſhould die without any other Child by her Huſband, 
is good upon that Contingency ; and then, as to the 


Queſtion, how much ſhall be comprehended therein, 
7 


it is obſervable, that not only the xchequer Annuities 


and Leaſehold are expreſly dev but all the Pre- 
miſſes ; and the Intention of the Codicil was, in Caſe 
Michael the Infant Son ſhould die before twenty-one, 
vc. that then the Teſtator's Nephew, the Plaintiff 
Studholme, ſhould be put in the Place of the ſaid 

Michael. | | wy" aA He | 


The laſt Point was, touching the intermediate In- 
tereſt of the Reſidue. And here it was inſiſted, that the 
{ame belonged to Mary the Mother by a neceſſary Im- 
plication, and it was compared to the Deviſe of a Free- 
hold Eſtate to the Teſtator's Heir at Law after the 
Death of . S. in which Caſe it was manifeſt the Heir 
at Law could not have it ſooner ; conſequently J. S. 
would in the mean Time be intitled to the Premiſſes 
for his Life. Vaugh. 259. Gardiner verſus Sheldon. 


Sed per q. In the Caſe cited the Teſtator had 
declared his Intention, that the Heir at Law ſhould 
not have it ſooner ; and there the Freehold could not 
be kept in Abeyance, but muſt veſt in ſomebody ; 
whereas in the preſent Caſe, there is no ſuch Rule 
with Regard to Perſonal Eſtates, which may remain 
in Suſpence. Wherefore the Profits of the Reſidue 
from the Death of Michael, till the Contingency hap- 
Vol. III. 41 Pens, 
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Wife died under her Age of twenty-one, and unmarried; the 


Benefit. U hearing the Cauſe it was inſiſ 


are to accumulate and be added to the Capital; 
and if no Child of the Defendant Mary by her Huſ- 
band Cuthbert, then to go to the Plaintiff. Fe] 


* 
- 


[F] Thomas Green, Eſq; poſſeſſed of a large Perſonal Eſtate, and 
having a Daughter by a firſt Wife, and a "Daughter by a ſecond Wife, 
and having no Sap, bequeathed his Perſonal Eſtate (ſubject to the Pay. 
ment of ſeveral Legacies) to his Daughter by his ſecond Wife, and if 


ſhe ſhould happen to die before her Age of twenty-one, or Marriage, 
and. his ter by his firſt Wife ſhould have one or more Sons, he 


bequeathed bis ſaid Perſonal Eſtate unto ſuch Son as ſhould firſt attain 
his Age of twenty-one 3 and in Caſe his ſaid Daughter by his firſt Wiſe 
ſhould have no Som that ſhould attain the Age of twenty-one, then he 
gave his faid Perſonal Eſtate to J. S. The Daughter by the ſecond 
ter 


by the firſt Wife had a Son, during whoſe Infancy and on 
Behalf, a Bill was brought (inter al) to have the Produce of the Per- 
ſonal Eſtate placed out at Intereſt, and improved for the Plaintiff 
ied, that either the Plain 
tiff, the Infant himſelf, or his Mother, were intitled to the interme- 
diate Profits; but the Court, agreeably to the Lord Talbot's Opinion 
and Decree in the above mentioned Caſe, did declare, that all the 
Intereſt, Income and Profits that had ariſen or ſhould ariſe from the 
faid Eſtate, from the Death of the Teſtator's Daughter by his fecond 
Wife, ought from Time, to Time to be accumulated, added to, and 
go along with the Surplus; and that in Caſe the Plaintiff ſhould die 
before his Age of twenty-one, the Intereſt and Income, together with 
the Surplus, ought to go and belong to ſuch Perſon and Perſons as 
ſhould be intitled thereto, according to the Directions and Contingen- 
cies mentioned in the Teſtator's Will. Green verſus Ekins, heard be- 
fore the Lord Hardwicke, December 6, 1742. 454% 
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| Lord Chan 
| | color Talbot. 


| | purchaſed an Eſtate, and having paid down Part where « 

* of the Purchaſe Money, gave Bond for the Re- Man fan- f. 
due, The Plaintiff had an equitable Lien on the fate, pays. 
purchaſed Premiſſes, of which the Defendant” alleged = _ 
he had no Notice at the Time of making his Pur- to pay the 

chaſe, but was appriſed thereof before Payment of the dhe Money; 
Money due on the Bond. And it was contended, that Notice of an 
this Notice was not material, ſince the giving the Bond prints 

was as Payment; and the Purchaſer, after he had = 17. 
given his Bond for Payment of the Purchaſe Money, Money, the 
is bound in all Events to proceed, and cannot plead Band, l ful. 
at Law, that there is an equitable Incumbrance on his feient. 
purchaſed Premiſſes. eee : 


Tourville' verſus Naiſ. dea i. 


Lord chancellor: If the Perſon who has a Lien in 
Equity on the Premiſſes, gives Notice before actual 
Payment of the Purchaſe Money, it is ſufficient; and 
though the Purchaſer has no Remedy at Law againſt 
the Payment of the Reſidue, for which he gave his 
Bond, yet he would be intitled to Relief in Equity, 
on bringing his Bill, and ſhewing, that though he has 
given his Bond for Payment of the Reſidue of his 
Purchaſe Money, yet, now he has Notice of an In- 
cumbrance, under which Circumſtances the Court 
would ſtop Payment of the Money due on the Bond. 
This the Lord Chancellor declared, though in the prin- 
cipal Caſe there was Proof of a Notice precedent to 
the Purchaſe, by a Letter read to the Purchaſer, men- 
toning the equitable Lien on the Premuſles. | 


4 
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'Wizre te Alſo in this Caſe there were two Executors that 


Thing aſ- 
honod'isonty Were moreover Refid tees, and one of th 


a Choſe on for a valuable Conſideration, aſſigned over Part of his 


Action, tho 


he Atign- ' Refiduary Share to J. N. after which, for a valuable 
ment be Conſideration likewiſe; he aſſigned over his whole Re- 
— ld ge ſiduary Share to the other Wann and Reſiduary Le- 
no legal E- gatee, who (as it was Ja | had no Notice of the for- 


ſtate paſſes, 

qui 772 % mer Aſſignment. 
in Tempore, 

pot ior eſt in * 


If there be he it was inſiſted, chat this Legacy of the 
ewo who ae Surplus was a Choſe en Action, good only in Equity, and 


tors, who are 


alſo Reſidu- not at Law; in which Caſe the Aſſignment that was 
and ene e (E) prior in Time muſt take Place, conſequently the 


them, for a Aſſignment made to . N. would prevail. 


Conſideration, aſſigns Part of his Reſiduum to A. and afterwards, for a valuable Conſiders. 


tion, aſſigns his whole Reſiduum to the other Executor; if both are but Chaſer en Ale, 
the firſt Aſhgnment muſt take Place. | 


To which it was + atifiepdd; that though a PR 
be a Choſe en Action, yet, when it is aſſigned to an Ex- 
ecutor, (as the laſt Aſſignment was) he, having a Re- 


medy at Law, is in a different Situation from a third 
Perſon, ' | 


Lord Chancellor : 1 do not ſee any Difference; for 

the Thing afhgned is {till but a Choſe" en Action, which 

the Executor himſelf cannot come at, unleſs by Akon 
or Suit, either 1 in Law or Equity: 


It ſzetns, if it had been a Mi * to the 
Teſtator, and aſſigned by one of the Executors to the 


. n latter eg Have entered ; but 1 in the ver 


) See the Caſe of Brace verſus The Ducheſs of Marlborough, Vol. 2. 
490. e 


e. 
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cipal Caſe the Aſſignment was but of 12001. FO upon 
all the Mortgages maile to the Teſtator from A. B. he 

Father and 4. B. the Son, which not being recoverable 
EY was 1 20 FOR - 
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Caſe 58. | 
Lord Chan- 


2 verſus E uf India Company. 
celler Talbot. 


T* Rus 1 pep ue lag e) Gedi. Done 
to make an Allowance of 'ewo Rupes per Cant. iber, or, 
to the Plaintiff's Iriteftate, for which che Plaintiff, the Traſte for 
Adminiſtrator de; bonis non of his Father, brought . 
Bill. The Inteſtate, with whom che Company mode furwithinfi 
the Contract, was then beyond Sea, and there died, -= 
leaving an Infant Son of tender Years. Upon the Fino 
Death of the Inteſtate, Adminiſtration was granted to * 

4. until the ſaid Sen ſhould come to Twenty-one, ad 

Uſum & commodum of the Infant,” ho at that Time 

was about Vears of Age. The Adminiſtrator in 

Truſt for the Infant never . any Suit m 

this Contract; but che Sqn, within {nx Years aftet bis 
attaining Twenty-one, | t this Bill againſt the 
Company, ho pleaded the — of Linitatians, 
(viz,) that the Cauſe of Action did e above ns 5 


Years before ns Suit commenced. oy 


N % 
Whereupon 1 ur et tis of . We 4 5 
not run a — the Father, with whom the Contract 
was made, 3 he was beyond Sea, and died there; 

> after the Death of the e the San was an In- 
fant, and not to be barred or prejudiced 

aun . N. of his 2 the — 
vor.. a 


during his Minority. 


8 — 
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Lord chancellor: The Adminiſtrator during the In 
fancy of the Plaintiff had a Right to ſue; and 5 
the Ceſtuy que Truſt was an Infant, yet he mult be 


[6] 
bound by the Truſtee's not ſuing in Time; for I can- 
A 92 not take away the Benefit of the Statute of Limita- 
| hae the Be- tions from the Company, who are in no Default, and 


fit of the inti - 
dat of the are intitled to take Advantage thereof as well as: pri- 


Limitations, vate Perſons 3 ſince their Witneſſes may die, or their 
as we. 3 Vouchers be loſt. And as to the Truſt, that is only 
Peron, between the Adminiſtrator and the Infant, and does 
not affect the Company. So where there is an Execu- 
tor in Truſt for another, and the Executor neglects to 
bring his Action within the Time preſcribed by the 
Statute, the Ceſtuy que Truſt, or Reſiduary Legatee, will 

be barred; therefore allow the Ple. 


Lord Chan- 


Cieryg., Mpch verſus Meal. 
celler Talbot. | EL 


The . IN 2 Bill brought by the Plaintiff againſt the aft 


— India Company, one of the Officers of the Com- 


of the Zaft pany was made a Defendant, -in Order to diſcover. 


— De- ny. a 
fendants to Pan) | | 4 | oY * 
a Bill for a Diſcovery of ſome Entries and Orders of the Company; the Defendants de- 
murred, for that they might be examined as Witneſſes; alſo becauſe their Anſwer cannot 
be read againſt the Company; the Demurrer over-ruled, leſt there ſhould be a Failure of 
Juſtice, in Regard the Company are not liable to a Proſecution” for Perjury, though' their 
wer be never fo falſe. | a . | t 44 


[G] In the Caſe of The Earl verſus The Counteſs of Huntingdon, * Hill 
1719, the Lord Chancellor Parker was of Opinion, but did not then 
determine the Point, that a Fine and five Years Non-Claim ſhould, 


* - 


in 
Favour of a Purchaſer, bar a Truſt Term, though the Cyfuy que Truf 


was an Infant. 


4 1 5 3 
MW 2 : — 


pan Se ſome Entries and Orders in the Books of the Com · 
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The Defendant demurred, ſhewing for Cauſe that/it 


* 
* 
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was not ſo much as pretended: by the Bill, that he was 


any way intereſted in the Matter in 


Queſtion; and that 


his Anſwer, if it were to be put in, could not be read 


againſt the Company; as the Anſwer of one Defendant 
H] cannot be made Uſe of againſt the other; that 


che Plaintiff, if he pleaſed, might examine the Defen- 


dant as a Witneſs; that by the ſame Reaſon, the Plain- 
tiff might make the Servant of any private Perſon a 
Defendant ; and that it was plain the Plaintiff could 
have no Decree againſt the Defendant, the Officer of 
the Company. [I] e BEET SITE 


Lord Chancellor This is a Thing of Conſeqtience? 
which I do not remember to have been ever judicially 


determined; but ſo far is plain, that the Plaintiff is 


intitled to, and ought to have; a Diſcovery of the 
Matters charged in the Bill. It is a different Caſe where 
a private Perſon, and where a Company are Defen- 


dants; for the latter can anſwer nd otherwiſe than un- 


der their Common Seal; and though they atifwer” ne- 
ver ſo falſely, {till there is no Remedy againſt them 


for 


[H] One Reaſon, amongſt othets, why the Anſwer of one Defen- 
dant cannot be made Uſe of againſt another, ſeems to be, becauſe, if 


that were allowed, I might make a Friend Co-Defendane, who might 


put in an Anſwer in, my Favour, and the other Defebdant would have 
A nary of croſs-examining to it. 


It is a general Rule, that no one "heed be made æ Party againſt 


whom, if brou t 0 4 
Thus a Reſid oF 


Hearing, the Plaintiff can haue no Decree : 
Legatee need not be made a Party; and for the ſame 


Reaſon, in a Bifl brought by the Creditors of a Bankrupt againſt the 


under the Commiſſion, the Bankrupt himſelf need not be made 
a Party. By the Maſter, of the Rolls, De Golls verſus Ward, Hill, 1732. 
Though, with Regard to making the Bankrupt. a Party, it ſeems for- 
merly to have been held otherwiſe. See 2 Vern, 32. And however the 


Rule laid down by the Maſter of the Rolls may hold in general, yet the 


* 


Determination of the Lord Talbot, on the particular Circumſtances of 


the 7 above reported, appears to have been founded on great Reaſon 


uſtice. 


— 


bs.” * : . * 4 
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for Perjury. It has been an uſual Thing for a Plain- 
tiff, in Order to have a Diſcovery, to make che Secre. 
tary, Book-keeper, or any other Officers of a Com- 
y. Defendants, who have not demurred, but an- 
wered; whereas, if this Demurrer ſhould be allowed 
the Officers of Companies are never likely to anſwer 
again; and though the Plaintiff be intitied to a Di 
covery, he would never be able to L conſe · 
quently there would be a Failure of Juſticqe. 


Beſides, notwithſtanding the Anſwer of the Defen- 
dant the Officer cannot be read againft the Com- 
pany, yet it may be of Uſe to direct the Plaintiff 
how to draw and pen. his Interrogatories, towards 
obtaining a better Diſcovery; and no Inftance 
is produced, where ſuch a Demurrer has been allowed, 
and it may be very miſchievous and injurious to the 
Subject, by allowing thereof, to deprive them bf that 
' Diſcovery, to which, in common, Juſtice, they are in- 
titled ; and as on the other Hand no Marner of In- 
convenience can enſue from obliging ſuch Officers of 
a Company to anſwer; therefore qver-rule the De- 


murrer. 2 5 
Dae E Parte Brunker. © 
Lord Chan- | fron O10 ge 19 ONT o 91 ee ee 
cellor Talbot. . 700 eee eee 4 
A wiit of HE Maſter of the Rolls, upon à Petition ex 
Ne exeat reg- | WT. 4 : a ſt 
ne = 4 Farte, grant ed A. Ne ect TELUS as 3. . 


not to be againſt whom | the Plaintiff a Brunker had recovered a 
granted, Verdict at the Sittings after this Taft Term) upon ſtrong 


frit filed. Affidavits, that the ſaid F. & between this and Mich. 
Plaintiff 


been filed, upon a 
Cowper's m 1709. 
oY 


% yg a 
2 | * Ss | 


By Term: 5. Trinitatis 724 


— _ 4. 


— 


And now, on Ae to ſuperſede chis- Win, f 40 


diſcharge the Defendant, who had been taken into 
| Cuſtody by Virtue thereof, it was urged in Support 


of the Order at the Rolls, that the Wii of Ne exeat _ 


regnum was in the Regiſter, and at Common Law, and 


though originally a State Writ, yet now was made Uſe 


of in Aid of the Subjects, to help them to their juſt 
Debts; and being a Writ at 888 Law, it ſtood 
in no Need of the d g or N ind this 
Court, 


Lord Chancellor: In al my Experience I never knew 


this Writ of Ne exeat regnum granted, or taken out, 


without a [K] Bill in Equity firlt filed. It is true, it 


was originally a State Writ, but for ſome Time (tho not 
very [L | long) it has been made Uſe of in Aid of the 


Subj for the Helping them to juſtice; - but ſtill, as 
Cuſtom has allowed this latter Uſe to be made of ' it, : 


it ought to go no further than 'can be warranted by 
Uſage, which always has been to have a Bill firſt filed. 
The Precedent cited in the Lord Cowper's Time was 
but a ſingle one, and paſſed ſub filentio. Neither does 
it appear, that any Uſe was made of that Writ, or 
that the Party Defendant was ever taken upon it ; fo 
Vol. III. s that 


LK] Yet ſee the Caſe of Lind verſus Cart, Precedents in Chan. 171. 
where a Ne exeat granted on Affidavits, by the Maſter of 
rot Rolls (Sir Fobn Fever) ih in the he Abſence of the Lord Keeper Wright, 


there was no Bill in Court whereon to ground the Wie z which 


_—_ t of the Caſe is warranted by the Regiſter s Book. 
15 Towards the latter End of the Reign of King Ling . the 4 bt, 
this Writ was thought proper to be granted, not on c 4 
iempts prejudicial to the King and State, (in which Cie the 
cellor granted it on Application from any of the Principal mari Sama 


without Cauſe ſhewing, or {upon ſuch Information as his Lordſhip ould 


think of Weight) — alſo * Caſe of Inter in Trade, 

Bankrupts in whoſe way many Subjects might be es in 
Duels, and in other Caſes that did concern Multitudes of the King's 
Subjects. See the Lord Bacon's 7 No gg. 


— 
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that this Par is not ſufficient to overturn wh * 
been the conſtant ſettled Practice; and there is the 
greater Reaſon that this Writ ſhould be taken gut and 
granted with Caution, as it deprives the Subjedh of 
2 their Liberty: Neither ought it to be made Uſe of, 
is intirely at where the Deans i is intirely at Law ; 3 for there the 
La Plaintiff has [M] Bail, and be ought not to have don 
Ba has ble Bail, bath at Law and in TR 


Whereupan the Writ was ſuperſeded, and the be 
fendant diſcharged out "9G Cuſtody. 
Caſe 81. Ty 
* Anonymus. 
cellor Talbot. | 
The Court Motion was made by the Attorney General to if 


will not or- 


Jer the filing © X charge an Order a the Maſter of the Rolls ſor 
— — filing an Original nunc pro tunc, to make good a Judg 
a Judgment- ment, after a Writ of- Error brought. 


on Error 


| — without ſome Excuſe for not King « one ; before; _ a ſlender Excuſe 1 ſuf- 


On the other Side it was urged, that a Court ol 
Law, and much more of Equity, ought to favour 
any Thing that tended to ſupport a Judgment, which 
muſt be ſuppoſed to have been obtained for a'jult 
Demand ; and therefore at Law, if there is any Mi. 
take in a Writ of Error to reverſe a . let 
the Miſtake be never ſo trivial, yet, it being to 


verſe a Judgment, the Court wil not amend i It. 805 


don es held bythe Ld Kin in the Cas of Pata re Cu 
where, becauſe the Plaintiff had brought his Action againſt the Defer- | 
— and had Bail, the Writ was diſcharged. Laſt Seal after Hite | 
erm, 1730. 

INI The Statute of 8 K. 6. for the Amendment of Records, is ef. 
cluſive of a Writ of Error, that going -mory fn ergy 


De Term. J 7. — — 36 


Lovd Chancellor ; Though A | Dight Excuſe Sight 


ſufficient to induce me to makes N 
to the Plaintiff to file an 


"ſome Excuſe there ou 


ght ta bez e no Perſaeon 
will file an Original, until he ſhall have been forced (0) 


to it by a Writ gf Error; and this will he in a Manner 


to give away the {mall Revenue of the Crown upon 
original Writs, which the King's Courts gught nat to 
0 And thereypon his Lordſhip diſcharg 
ſter of the Rolls's Order for filing the (oy Original ; 
the Conſequence of which was, hat the judgment Was 
reverſed upon a Writ of Error. 


„ 1 
: 
. 


Puſey verſus Sir Edward Desbownrie. 


eg the Ma- 


' Caſe 82. 
Lord Chan- 


ceellir Talbot, 


| Q R Edrard Fawn was a Freeman of London, and 

poſſeſſed of a very great Perſonal Eſtate. He bad 
a Wife, with hom he bad com 
cuſtomary Part, and had a Son, (the 2 to 


whom he he had given. very conſidei of Money, 
in Order to enable him to trade, fe "hall alfo ons 
Daughter, 7 | I 
firmance of a Judgment; and the Intent of the Ag n 


original ANA 
W n 


on 
e 


after! 
Error Fury the, Certi 


nded as to her 


= = » s _ 2 


— 


— | ah ; | a \ 8 — . TO UTE. COT ODE „„ invited 
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— 


Where The Father made his Will, giving (inter af) 10 b 
Daughter of Daughter 10,000 J. upon Condition, that ſhe 


a Freeman of 


Londen ac- releaſe her Orphanage Part, together with all her Claim 
Licy of or Right to his Perſonal Eſtate by Virtue of the Cu- 
20,0004. let ſtom of the City of London, or otherwiſe, and made 
Fade who his Son Executor, his Daughter being about the Age 
recommend- of twenty-three Years. 5 „ 
ed it to her | ; | | 

to releaſe her Right to her Part, which ſhe does releaſe accordingly ; if the Or- 
phanage Part be much more than her Legacy, though ſhe was told. ſhe might elect which 
ſhe pleaſed ; yet, if ſhe did not know, the had a Right firſt to inquire into the Value of the 
Perſonal Eſtate, and the Quantum of her Orphanage Part, before ſhe made her EleQion ; 
this is ſo material, that it may avoid her Releaſe, N OS TSS. 


= 
* 


After the Father's Death it was agreed between the 
Daughter and her Brother, that ſhe ſhould accept of 
her Legacy of 10,000 l. and upon the Terms whereon 

it was given her by her Father's Will, that is, ſhe to 
releaſe all her Right by Virtue of the Cuſtom, Gt. 
which Releaſe was accordingly. prepared, and before 
ſhe executed it, her Brother ered. her, that ſhe 
had it in her Election to have an Account of her Fa- 
ther's Perſonal Eſtate, and to claim her Orphanage 
Part, and her Uncle was then preſent. But the 
Daughter at that Time declared, ſhe would accept of 
the Legacy left her by her Father, that being a ſuffi- 
cient Proviſion for any young Woman ; and thereupon 
ſhe executed the Releaſe, being then about twenty-four 
Years old, and the Brother paid to her the 10,0004. 
and Intereſt. The Daughter afterwards married one 
Mr. Puſey, an Attorney at Law, who brought a Bill 
to ſet aſide this Releaſe, charging, that the Perſonal 
Eſtate of which the Father died poſſeſſed, was much 
above 100, oo0 J. the Daughter's Share of which by the 

Cuſtom would amount to upwards of 40,000 1; that 
the Mother having been compounded with for her cu- 
ſtomary Part, the Freeman's Perſonal Eſtate was to be 
1 diſtributed 


* 


—ů— 
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dead Man's Part was one. Moiety, and the Childrens 


dir Edward Desbouvrie, had been advanced in bis Father's 
Life-time By his Father at different Times, with ſe- 


would amount to a full Advancement of the Son : 80 
that the Plaintiff Puſey, in Right.of the Daughter his 
Wife, was intitled to a Moiety of her Father the Free- 
man's Perſonal Eftate. e 


Ide Defendant the Brother pleaded this Releaſe. 


Againſt which, on Behalf of the Plaintiff, at firſt it 
was argued, that as the Bill was brought to ſet aſide 
this Releaſe, the Defendant ought not to be admitted 
to plead it in Bar, the Rule being, Non poteſ# adduci 
exceptio ejuſdem rei cujus petitur diſſolutio. But the Lord 
Chancellor here interrupted- the Counſel, ſaying, this 
was every Day's Practice; and that otherwiſe no Re- 


brought to ſet aſide the ſame. 


Then it was urged, that no Computation or Account 


Vorl. 4 M 


| 

[0] With Regard to the Advancement of a Child, it has been deter- 
mined, that ſmall inconſiderable Sums occaſionally given to a Child, 
cannot be deemed an Advancement or Part thereof, Thus Maintenance 
Money, or an Allowance made by a Freeman to his Son at the Univer- 


ro 


and Uncertainty to inquire ire minutely into ſuch Matters. So putting out 
a Child Apprentice, is no Part of bis Advancement, for it is only pro- 
curing the Maſter to keep him for ſeven Years inſtead of the Parent. 
Hender verſus Roſe, at the Rolls, Tris. 1748. But the Father's buying 
an Office for the Son, though 
Place, or a Commiſſion in the Army, theſe are Advancements. pro tanto. 
Norton verſus Norton, Mich. 1692, by the Lords Commiſſioners, Rows 
Unſon and Hutchins, | | | 


Wa” 
Jiftributed as if there was no Wiſe, conſequently. he 
Part the other; and that the Brother the Defendant, . 


veral [O] great Sums of Money, the Whole whereof 


leaſe or Award could be pleaded to a Bill that was 


had as yet been. taken of the Father's Perſonal Eſtate, 
and that it could not be imagined the Daughter intended 


ſity, or in Travelling, &c. is not to be taken as any Part of his Ad- 
vancement, this being only his Education, and it would create Charge 


but at Will, as a Gentleman Penfioner's 


— 
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to preſent her Brother with 30,000 J. or that ſhe 


knew what her Right was: That ſhe was not appriſed 


that, by Reaſon of her Mother's being compounded 

with, the Childrens Share, inſtead of a Third, was a 
Moiety ; or that her Brother the Defendant being fully 
advanced by his Father in his Life-time, this was a 

a Bar to him of his Orphanage Part; and though ay 

Law it was ſaid Ignorantia juris non excuſat, yet if any 

one ſhould take Advantage of another's Miſtake: in the 

Law, even without any fraudulent Suggeſtion or Prac« 

tice made uſe of by him, it would be againſt Con- 

If a Man de- ſcience ſo to do, and they put this Caſe : Suppoſe 4 
Mi Tarte g. ſhould deviſe Lands to B. and his Heirs, and B. ſhould 
who dies in die in the Life of the Teſtator, and then the Teſtator 
| theTeftator, dies, after which the Teſtators Heir, not knowing that 
and the Te- by Law the Deviſe to B. is void, (by B.'s dying in the 
taking it that Life of the Teſtator) ſhould for a Trifle releaſe his 
222 Right to a valuable Eſtate, to the Heir at Law of 
for a trifling ſuch Deviſee; ſurely ſuch Releaſe would not ſtand 
Ce RG good; [P] and as it was out of the Father's Power by 
andconfirms Deviſe or otherwiſe to debar any of his Children of 
his Eq that Share which they are intitled to by Virtue of the 
will relieve. Cuſtom [Q]: So here it was ſomewhat hard in the 
Father to induce his Daughter by any Words in his 


Will, to give away and releaſe what ſhe had an un- 


doubted Right to; and admitting there was no direct 


Fraud 


[P] See the Caſe of Broderick verſus Broderick, Vol. 1. 239. where a 
Deviſee under a Will defectively executed, repreſented the Will as duly 
executed, and for a ſmall Sum gained a Releaſe from the Heir; the 
Court ſet aſide the Releaſe, - a Py 1 
[QI It has been much queſtioned, whether a Freeman's Will can 
any way. operate on the Orphanage Part. Formerly it ſeems to have 
been held, that a Freeman had a Power to appoint by Will, that if any 
of his Children ſhould die within Age, then ſuch Child's Part ſhould go 


to the ſurviving Child or Children. 1 Lv. 227. Hamond verſus Jones, = 


ruled by Kehng Chief Juſtice, at Nj prius, and faid by Wylde, Re- 

corder of London, to have been ſo adjudged in Chancery. But latterly t 

has been admitted to be otherwiſe. See the Caſe of Jeſſon verſus Eng 

ton, Pracedents in Chancery, 207, In the Caſe of Biddle verlus Biddle, 
2 3 | . 1 
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preſſio veri, though not ſuggeſtio falf and in this Caſe, 


ſince it would not be pretended that the Daughter 
could have meant to give away 30,000 J. to her 
Brother, though he had aſked for it, therefore this 


Releaſe ought not to be made uſe of in 4. Court of 
Equity to bar the Daughter of that Right which ſhe 
did not know ſhe herſelf had, and much leſs intended 
to give away. N e 
On the other Side it was ſaid to deſerve Conſidera - 
tion, that the Father did by his Will give this Legacy 
of 10,000 J. to his Daughter, upon. Condition that ſhe 


ſhould releaſe all her Right by the Cuſtom ; and though 


it could not be ſaid here was a poſitive Injunction on 
the Daughter to do fo, yet in all Probability it was in- 
tended as a Recommendation by the Father, who 


might think 10,060 J. a reaſonable and honourable 


Proviſion for the Daughter, as ſhe herſelf declared ſhe 
thought it was, when ſhe gave this Releaſe ; and the 
Father might be defirous that his Sen, who was to 
ſupport his Name, , ſhould have the Reſt of his Eſtate : 
That the Daughter might reaſonably have a great Re- 
gard for the Intentions of her deceaſed Father, (for 
which ſhe was highly to be commended) and might 
thereby be induced to comply with {ſuch Intention, at 
heard before the Lord Parker, HY 15 18. 4 Freeman having a Wife 
and one Child, (inter al) deviſed the Orphanage Part to the Child, and 
in Caſe of the Child's Death before twenty-one, then to go over to the 
Teſtator's Father; and it was held that this Deviſe over was void, for 
that the Father had nothing to do with the Child's Orphanage Part, 
which came to him by. the Cuſtom, not from the Father z and were 
luch Deviſe over to be good, it would be a Prejudice to the Child, who 
(in Caſe there were but one Child) might deviſe over ſuch Part at four- 


teen, which would take Effect, were the Child to die before twenty-one ; 
or if he ſhould die Inteſtate and unmarried, it would go all to the 


Mother as his next of Kin, and not according to the Father's Will; 


or if the Child ſhould marry and die within Age leaving Iſſue, the 


Widow and Iſſue would be deſtitute, were ſuch Will to be good. 
(:) See the Caſe of Broderick verſus Broderick ubi ſupra, 


319 
Fraud or Miſrepreſentation, here was, however, (i) ſup- - N 
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the ame Time the that ſhe brow in il hee . 


was more: dvs to her by Vans of the Guten 


cad 


. The towheer it was aaa the Brother E 


this Caſe without the leaſt A ce of Fraud, hen 
he told her, before ſhe executed the Releaſe, that ſhe 
might, if ſhe pleated, call him to an Account for the 

| Whale perſonal fie, of wie Father, and have her Or- 
phanage Part thereof: That this being the ſolemn a4 
and Deed of the Party, executed by her freely and 
without any Sort of Compulſion or Miſrepreſenta- 
tion, and in 1 with her own. Father's Will; 
and ſince, if the Daughter was not informed of the 

Cuſtom of Lane it was her own Fault, and not her 
Brother's ; for theſe Reaſons it was laid the Deed: _ 
GRO ought not to be ſet alde. — 


Lora Chincelloy I do not: ſee hay an 
Fraud has been made uſe of in this Caſe, but ſtill it 
ſeems hard, a young Woman ſhould ſuffer for her Ig- 
norance of the Law, or of the Cuſtom of the City of 
London; or that che other Side ſhould take Advantage 
of ſuch Ignorance. I remember well, that in this very 
Caſe where the Wife has been compounded with as to 
her Cuſtomary. Part, not only the Counſel have dif- 
fered, but the Court themſelves have varied in their De- 


terminat ions. It has for Inſtance been held and deter- 


» # 2 [ES 
1 1 p 


mined by the Court, that if the Huſband, à Freeman 


of London, has compounded with the Wife before the 
Marriage as to her 2 


Freeman of Wife's, Cuſtornary Part as his own : But now a dif- 
London oom fexent Reſolution ſeems to have prevalled; (ug) that 


pounds with 


Part, this being the 
Huſband's own Purchaſe, he ought to have as well his 


bis Wife for where the Wife is. compounded with before Marriage, 


her Cuſtom- + 
ary Part before Marriage; it ſhall be taken as if no Wife, and the Huſband ſtall have on 
Half of the Perſonal Eſtate in his own Power, the Children the other Haſh: 


I | | 1 


* 


* 
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it ir ſhould be. Se as if there TEE Wife, and _ 

ſequently tho Teſtator ſhall have one | Half, and the 
Children the other (k). And if the Court themſelves 
have not, till very lately, agreed in what Shares or 
Proportions theſe cuſtomary Parts ſliall go, the Dau 
cer, ſurely, might be well ignorant of het Right, and 
ought not to or give-others/any:Atlvantage,- 
ſuch her Ignorance. Velber enn it — wi 
ſufficient Certainty, what the Father recommends in 
this Caſe : He rather ſeems to leave it to his Daugh- 
ter's Option, either to claim her cuſtomary Part, or 
releaſe her Right thereto, and accept the Le gary 


It is true, it appears, the Son the Defendant A 
form the Daughter, that ſhe was bound, either to 
waive the Legacy given by the Father, or to releaſe 
her Right by the Cuſtom ; and ſo far ſhe might know, 
that it was in her Power to either the N 
or Orphanage: Purt; but I hardly think ſhe knew 1 wit 
was intitled to have an Account taken of the Perſonal P ways 
Eſtate of her Father, and: firſt to know) what het Or- ing A ec t6 
phanage Part did amount to; and chat; when Ihe fuld vf lh. Arbe 
be fully appriſed of alle, then, and ho ill theny fs & = 1obe 
was to make her Election, which very much alters the 2 


ſuchReleaſe, 
Caſe ; for probably ſhe would not have elected to ac 


cept her Le gacy, had ſhe known, or been informed, - 
vhat her 05 phanage Part amounted unto, A * 1 
waived it, and nocepted, the > Legacy: mY 2 
It would gire Light into this' Cauſe; to ban ub Mx 
might be is Value of the Father's Perſonal Eftate at 
his Death, and (if the Parties think fic) what was the 
Value thereof, when the Will was made; becauſe it 
has been ſaid to have been increaſed by the Father: be- 
tween the Tune x kg his Will ry his Das 
Vor. III. 88 And 


of See the Note at * Band of Page 404 of Vol. 1. where this 
e 1s mentioned, 
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and alſo to khow, what the Son has received in " 


Father's Life-Time from his Father, for or towards his 


Advancement. 


Therefore let the Plea ſtand for an Anſwer, ſaying 
the Benefit thereof until the Hearing ; and let the De- 
fendant the Son anſwer, not as to Particulars, (for that 
I do not expect) but by way of Computation in'groſs, 
as to theſe Points. [R] 1 


Caſe 33. Haſlewood verſus Pope. 
Lord Chan- | 
cellor Talbot. 


JN this Cauſe the following Points were decreed by 
I the Lord Chancellor: „ 8 


If I deviſe Firſ, If one deviſes all his Lands, Tenements, and 
all my1="G Hereditaments in Dale, and the Teſtator is ſeiſed in 


taments in Fee of a Manor in Dale, ſuch Manor, being an Here- 
120” Mis. ditament in Dale, would paſs by this Will; thouyh, 


nor in el perhaps, it might be a Doubt, if a Man has Lands, 
4s it is au and alſo a Manor in Dale, of which the Lands are not 


Heredita- Parcel, whether by the Deviſe of all his Lands in Dale, 
Dale, will his Manor will paſs. 
but i 


have the Manor in Dale, and alſo Land there, not Parcel of the Manor, it is A Queſtion, 


whether the Manor will paſs. 


f 


If I have Secondly, If a Man deviſes all his Lands, Tenements, 


1 and Hereditaments in Dale, in Truſt to pay his Debts 


Lands in and Legacies, and the Teſtator has ſome Freehold and 
ale, an . 

deviſe all my Land and Hereditaments in Dale to pay my Debts ; only my Freehold ſhall 
paſs, if that be ſufficient ; ſecus, if I have ſurrendered the Copyhold to the Uſe of my Wil. 


[RI] It appears from the Regiſter's Book, that on the 8th of May 


1735, upon the Defendant's Motion it was alleged, that the Suit was 
agreed between the Parties; it was therefore prayed, that the Plaintiff's 
Bill might be diſmiſſed without Coſts; which, on Conſent of the Plain- 


tiff's Counſel, was ordered accordingly. | 
I : 


ſome 
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ſome Copy hold Lands, there, only the Freehold Lands 
ſhall paſs 3 for his Will muſt be intended of / ſuch 
Lands and Tenements, as are deviſable in their Na- 
ture. Secus, if the Teſtator had ſurrendered his Co- 
pyhold Lands to the Uſe. of his Will, becauſe this 
ſhews he did intend to deviſe his Copyhold. But 
even in the firſt Caſe, if the Freehold were not ſuffi- 
cient to pay his Debts, when the Teſtator deviſes. all 
his Lands in Truſt to pay his Debts, it ſeems, rather 
than the Debts ſhould go unpaid, that the Copyhold 


ſhall in Equity pals. (() 


Thirdly, If a Man deviſes his Lands to Truſtees to 98 
pay all his Debts, and dies indebted by Specialty and 158 


ſimple Contract, and the Bond Creditors. recover Part Donny 
of their Debts out of the Perſonal Eſtate, and after- the Bona © 


wards they apply to be paid the Reſt of their Bond Credltors re- 


cover Part of 


Debts out of the Real Eſtate deviſed for that Purpoſe ; their Debts 
in this Caſe, as the Teſtator intended all his Creditors l 
ſhould be equally paid their Debts, the Bond Creditors ftate ; e 
ſhall not come in upon the Land, until the ſimple — — 
Contract Creditors have received fo much thereout, as ſbal be e- 
to make them equal, and upon the Level with the Bond pany 8 ra 


Creditors, in Reſpect of what they received out of the Real Eftate 
Perſonal Eſtate. And this the Lord Chancellor ſaid, Bond Debts, 


was what the Maſter of the Rolls had very rightly de- dne Bond 


: , Creditors 
creed on great Conſideration. (m) | Fre 
1 | | othing 
thereout, until the ſimple Contra& Creditors ſhall have received as much from the ſame, as 
ſhall make them equal in Payment with the Bond Creditors, | | 


| . | . oa On a Deviſe 
Fourthly, Where one gives a ſpecifick, or even a= evi 


pecuniary Legacy, and deviſes Lands to pay his Debts ; pay Debts, a 

| tee, 
whether ſpecifick or pecuniary, ſhall be paid out of the Lands, if the ſimple Contract Cre- 
ditors have exhauſted the Perſonal Eſtate. | | 


' i 


() See the Caſe of Drake verſus Robinſon, Vol. 1. 443. the like 


olution, 


: on Tha ſeems to have been the Caſe of Deg verſus Deg. See Vol. 
. 41 0 
if 
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f « 13 Contra Creditor cotnes rioh the Perſon 
Eſtate, and exhauſts it ſo far, as to break in upon the 
ſpecifick or pecuniary Legacy, | theſe Legatees ſhall 
and in the Place of the Creditors to receive their Sa. 
tisfaction out of the Fund raiſed by the r for 
the Payment of their Debts, But, 


5 ond ax Fifthly, Where a Man dies indebted 8 and 


Bond, 4, and leaves 2 Perſonal Eſtate, and deviſes Lands to J. & in 


deviſe - 7, Fee, and gives ſpecifick Legacies, and the Creditor 


g. in Fee, by Bond comes on the Perſonal Eſtate to be paid his 
98 Bond; the ſpecifick Legatees ſhall not ſtand in the 
pacy, and Place of the Bond Creditor, to charge the Land devi- 
cies, Cel. fed, becauſe the Deviſee of the Land () is as much 
tor comes 4 ſpecifick Deviſee, as the 1 of a ſpecifick 


upon the ſpe- 


cifick hag Legacy. 

gacy for Pay- 

ment of his Debt ; the ſpecifick Legatee ſhall not ſtand in the Place of marred = 
to charge the Land, and why, 


me. tend tains. ta Wk rom e © 1 


One deviſes . Laſtly, (And which was the principal Point) One — 
* — bequeathed all his Perſonal Eſtate to his Daughter, 

bis Dow. then an Infant of about Seventeen, making her Exe» 
nie Real E. cutrix, and deviſed all his Lands, Tenements, and He- 
face in Lauft Teditaments in Dale, to Truſtees, in Truſt to pay bis 
to pay Debts, Debts and Legacies, and gave the Surplus of his Lands, 
Sc. Re- after Payment of his Debts, to his D in Tail, 
his Daughter Remainder over. 


in Tail, Re- 
mainder over; the Perſonal State fhall in the fot Flnce bo all ppl 0 py the boa 


Hereupon it was inſiſted, that the Daughter ſhould 
have the Perſonal Eſtate exempt from the Debts, * | 
that the Land which the Teftator deviſed to 

Debts, ſhould be firſt applied to that Pu 

which was cited The IT, An in Equity, 4 'K 

Adams verlus Meyrick, a ſtrong and 1 * 
I | 


(n) See the Caſe of Clifton verſus Burt, Vol. 1. 678. 
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Caſe decreed at the Rolls, 2oth Nov. 1722, Bradnox 
verſus Gratwick, where a Man charged his Lands with 
the Payment. of his Debts, and gave ſome ſpecifick Le- 
gacies, together with the Reſt of his Perſonal Eftare, 
to his Brother; in which Caſe, foraſmuch as the ſpe- 
cifick Legacies would be exempt from the Debts, as 
betwixt the Deviſee of the Land and the ſpecifick Le - 
gatee; ſo the Court declared, they could not ſeyer the 
ſpecifick Legacies from the Reſt of the Perſonal Eſtate; 
and ſince the Teſtator equally intended, that the Re- 
ſiduary Legatee ſhould have the Reſt of his Perſonal 
Eftate, as the ſpecifick Legacies, therefore all the Per- 
ſonal Eſtate was held to be exempt from the Debts. 


Lord Chancellor: The Perſonal Eſtate is the (0) natural N 
Fund for Payment of Debts, and which as againſt Cre» words un- 
ditors, unleſs they pleaſe, the Teſtator cannot exempt; nnn 


but againſt the Deviſee of his Land he may, by appro- exempt the 


priating his Land as a Fund for Payment of his Debts ; eren 

but even in that Caſe, according to the general Rule, Payment of 

there ought; to be expreſs Words to exempt the Per- WW. 

ſonal Eſtate from the Debts, or at leaſt Words very 

plainly ſhewing this to have been the Intention of the 

Teſtator. Here the Teſtator gives his Perſonal Eſtate 

to his Executors, which is no more than the Law 

does, and is like giving the Real Eſtate to the Heir, 

which is void. But what I chiefly ground my Opinion 

upon is, that here the ſame Perſon is Deviſee of the 

Perſonal, and alſo Deviſee of the Surplus of the Real 

Eſtate, in Tail; and I cannot think it was the Inten- 

tion of the Teſtator to exempt his Perſonal Eſtate 

from his Debts, for no other Reaſon, but that his 

Daughter might diſpoſe thereof by her Will under her 

Age of Twenty-one, on Purpoſe to leave the Real 

Eſtate of the Teſtator, and which was ſettled on her- 

ſelf in Tail, the. more incumbered. 
(). See the Caſe immediately following. 
Vol. III. 468 London 
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Ci 84. London Afurance verfus Eaſt Iniia 
Kl, Taler. Company. HR heb 
If a Demur- THE Solicitor General moved to diſchange a B 
8 murrer to Part of the Plaintiffs Bill, endes, 
Plinif's youring to ſhew it was a frivolous Demurrer; and 
may ve arg that, though it was but to a ſmall Part only of the 
ATT Bill, and notwithſtanding the Anſwer to the Reſt of 
yetthePlain- the Bill was moſt apparently inſufficient z yet this De» 
tiff cannot murrer, until argued, would ſtop the Plaintifls from put- 
the Demur- ting in any Exceptions to the Defendants inſufficient 
raed, Anſwer; that no more was deſired, than to have 
Leave to put in Exceptions to the Anſwer to the other 
Part of the Bill, -otherwiſe the Plaintiffs might be de- 
layed from getting an Anſwer, till the Demurrer ſhould 


be argued, 


Lord chancellor: Were this Res integra, I can fee no 
Reaſon why, where the Defendant demurs to Part 
only of the Plaintiff's Bill, this ſhould ſtay the Plan- 
tift's putting in Exceptions to the Defendant's Anſwer, 


— 
6 
* 


as being inſufficient, to another diſtin Part of te 


(ame Bill. Indeed, if there was any Colour to doubt 
how fat the Demurrer extends, it might be reaſor- 
able, that the Maſter ſhould not take upon himſelf 
to determine the Queſtion, or to proceed upon the Ex 
ceptions to the Anſwer, However, ſeeing the Courle 
of the Court is otherwiſe, I will not ys it, elpe- 
cially in this Caſe, where it appears, the Vlaintiff has 
delayed himſelf by obtaining four ſeveral Orders to 


amend his own 'Bill; and it not being pretended, 


that there is any Irregularity in putting in the De- 
murrer; if there be the leaſt Doubt touching my 


3 
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lry of the Demurrer, the Plaintiff ou oupht to 5 it : 


down to be argued, and not cotne to Non. it diſchars 
ged upon a Motion, or to go in into the Merits, is. P 


[S] But if to a Bill the Defendant anſwers as to Matter of 
and pleads only as to Relief, the Plaintiff may 
Diſcovery before the Plea krgfted z, for — 


4 by 
+ As =, 3 * le. 
Motion, did — admit the Courſe of 


December, 1719. Note alſo, the 
it in the ſame Manner. * 
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cage 85: Charlton & al, Creditors 
Lord Chan- 


l, Taba. Of Samuel Low, Gceaſua i la 


Suſannah Low, Siſter and 
Adminiſtratrix of the| 
aid Samuel” Low, and 1 
_ others, being a Mortga- Defendants. 
gee, and a Judgment "Pa 
Creditor of the ſaid Sa- os 5 


muel Lou, 
ea cog, FExkr Lom, the Father of Samuel, purchaſed a Term 
for 1000 of 1000 Years in the Lands in Queſtion, and 


Years, arti- agreed to give a full Conſideration for the Inheritance; 


cles to pur- 


chaſe the In- Whereupon the Vendor covenanted to procure a Convey- 
and by Wil ance to be made thereof to the Vendee and his Heirs. 


gives 30001. to his Daughter, and makes his Son Executor, and dies; the Son afligns the 
Term in Truft to attend the Inheritance, of which he takes a Conveyance in his own | 
Name. Afterwards the Son acknowledges a Judgment to A. and mortgages the ſame Lands 
to B. and dies inſolvent; A. ſhall firſt be paid his Judgment, then B. ſhall be paid his Mort- 
gage, and then the Daughter (being Adminiſtratrix to her Brother) is intitled to her Legacy 
of 30007, in Preference to the ſimple Contract Creditors. 

0 Henry 


2 


intiffs. 


— 


__— 


"De — Michaelis, . 


| 
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e Bacher, died beine a Conteyinch 


made, having by his Will given to his Daughter, the 


Defendant Suſannah, a —— of - 3000 1. and left Sa- 


nuel, his eldeſt Son, Executor. Sammel, the Executor 
and Heir, aſſigned the Term in Truſt to attend the In · 
heritance intended to be by him purehaſed, and aſter - 
wards took a Conweyance of the Inheritance to hitn- 
ſelf. Subſequent to this, Samuel confeſled a Judgment 
to one of the Defendants, and made a Mortgage of 
the Inheritance to another of the Deſendants, without 
taking any Notice, or making any Alnenment of the 
old Term of 1000 Years, and died inſalrent. 


15 


The Queſtion was, habe Suſamah the * tee of 
the 1000 J. and who was the Adminiſtratrix o 


Low her Brother, was intitled to à Satisfaction for her 


3000 |. out of this Term of 1000 Years, in Prefe- 


rence to the other Incumbrancers; and to have it con- 
ſidered as equitable Aſſets of Low the Father, not with - 


Samnel 


ſtanding the Alignment made by the Son in Truſt ro 


attend the Inheritance. Or, whether the 


Judgment : 
Creditor and Mortgagee ſhould have the Benefit of this 
Term, as connected with the Inherirance by the Aſ- 


ſignment that bb bett made thereof, to eau the 


1 


lame? - | N 


tis Str 
It was inſiſted ſor * om: Legateez thit "the 


Alſignment by the Son, though it paſſed the legal In- | 


terelt, ſo as to prevent its remaining Aſſets at Law, 
yet it did not take away the Right of the Legatee, 
who had a prior Demand thereon, and was at Liberty 
to follow thoſe Aſſets in Equity, unleſs aliened for a 
valuable Conſideration, and without Notice; that if 
Samuel had purchaſed the Inheritance without ba- 
ving aſſigned the Term, ſuch Term would not 


have been . Wehe he would hare N it 
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1) autre droit; and this Aſſignment, being only in 
as if ie had corned in the Faber Wot 0 


Lat ae It 1 chibi . Ys 


Bay Line: de had in Effect purchaſed the In- 
heritance, and the Son obtained a Conveyance" of the 
Iaheritance, in Conformity only to the Father's Inten- 
tions. The Term, by this Aﬀfignment made of it-by 
Samuel the Son, is become not Aſſets at Law; for 


which Reaſon the Legatee cannot purſue it ebay, 
but muſt have her Satisfaction, as for a Devaſtavit,”out 
of the Executor's Aſſets ; for as this Caſe ſtands, the 
legal Intereſt of the Term being in Truſt for the Mort- 


gagor at the Time when the Mortgage of the Inheri- 
tance-was made, it was ſo far a Fraud upon the Mort- 


gagee, as it was concealed from him; and the Truſtees 

of this Term of 1000 Years, which was aſſigned to 

attend the Inheritance, became Truſtees for the Mort- 

gagee of the Inheritance. Nay, a Term aſſigned in 

A Term af. Truſt to attend the Inheritance will, in Equity, follow 


god by zn all the Eſtates created thereout, a4 all the Incum- 


Truſt to at- brances ſubſiſting upon ſuch Inheritance; and is 16 
beritance, connected with it, that Equity will not ſuffer it to be 


heritance, 


ſhall, in E- ſevered to the Detriment of a bona fide Purchaſer, who 


quity, follow {hall have the Benefit of all Intereſts which the Mott- 


ſtates created gagor had at the Time the Mortgage was made, * 


out of it, and 


all Incum- againſt an intermediate Purchaſer without Notice. 


brances ſub- 


ſiſting upon it, But the Term being by this Means become not Aſſets it Lav, the Eau, 
who aſſigned the ſame, is liable to the Creditors as for D. 


Therefore the Judgment-Creditor of the 1 0 
maſt be firſt ſatisfied, according to the Priority of 


Liens affecting the Real Eſtate; in the next Place the 
Mortgage. ed as the Eſtate is to be ſold for the 
4 | Satisfaction 


(a) Suppoſing it to merge, it ; would occaſion a Devafavit. g Co:236. 
r Inſt. 264. b. 338, b. 


? 
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An Knigbt, Widow Na . 
ee, Ken ee gg. 
John Knight, Eſq 177 1 PU Eaſt Tag 
Son of ſaid Jacob Knight,pNefendants. 
and others, „ OW 11 


9 


THE Bill was brought by the Plaintiff the Widow 4 ce. 
of the ſaid Jacob Knight, againſt the Defendant himſelf and 
John Knight, as eldeſt Son and Heir of the ſaid Facob ht 2 fein- 
Knight, in order to compel him to rebuild and finiſh ture Houſe 
the Plaintiff's Jointure-Houſe, and to make gatisfaction _ 


for the Damage which ſhe had ſuſtained for want of in the Settle- 


the Uſe thereof; and ſet forth, that upon the Mar- ; =D} wy 
riage of the Plaintiff, by a Bettlement bearing Date core. Yd 
the 10th of February 1710, Jacob Knight, the Defens Heir for a 
dant's Father, ſettled the Capital Meſſuage in ——— tos Perform: 
gether with Lands of 400 l. per Aunum, in the County Defendant | 
of Gloceſter, to the Uſe of himſelf for Life without dne Br 
Waſte, Remainder to the Uſe of his Wife for Life, ecutor ought 
Remainder to the Uſe of the firſt, We. Son of the © weile, 
Marriage in Tail Male ſucceſſively, with Remainders J 
over: That by the ſaid Settlement the Defendant's Fa- Carle 5 
eee eee 
nant, the Executor muſt be mads a Party in Equity. | | 
ther 


— tl. At 
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with his ſaid Wife's Truſtees, that the Capital Meſſuage 


leaving real Aſſets of great Value to deſcend to his Son 


Habitation; and therefore brought this Bill to compel 
the Defendant to rebuild or repair the ſaid Capital 


by being forced to hire another Houſe in Lieu of her 


ſought to be repaired in Damages for want of the Uſe 


murred, and for Cauſe ſhewed, that there was no 
Executor or Adminiſtrator of the Plaintiff's late Huſ- 


fore the Lord Chancellor, it was objected, that at Law, 


ther Jacob Knight, covenanted for himſelf and his Hen, 


and Premiſſes ſhould remain. to the Uſes in the Settle- 
ment, without any Act done, or to be done, by the 
ſaid Jacob Knight to the contrary : That the {aid Fawb 
Knight, the Defendant's Father, did ſome Time after- 
wards pull down great Part of the ſaid Capital :Mef 
ſuage ; and that he had Iſſue by the Plaintiff the De- 
fendant his eldeſt Son; and that he afterwards died, 


in F 82 2 


the Defendant; and that the Plaintiff after her Huſ- 
band's Death, the ſaid Capital Meſſuage not being in- 
habitable, was forced to hire another Houſe for her 


Meſſuage ; and likewiſe that ſhe (the Plaintiff) might 
be recompenced in Damages for what ſhe had ſuffered 


» 


Jointure-Houſe. . 6, WY, 
As to ſuch Part of the Bill, as prayed that he ſhould 


rebuild or repair ſo much of the ſaid Capital Mefluage 
as his Father had pulled down as aforeſaid; or which 


thereof; and in Reſpect of the Plaintiff's being forced 
to hire another Houle in its Stead : The Defendant de- 
band brought, before the Court by the Bill, or made 
a Party thereto, % "of;'t 
bes 


Upon the Demurrer's coming on to be argued 


in the Caſe of any Demand where the Heir 1s exprelly 

bound, the Creditor has an Election to ſue the Heir 

alone, or the Executors or Adminiſtrators- of the 

Debtor ; and if it be ſo at Law, the ſame Rule 1 
4 W 


SF. rg. 20 


2 ieee 9 0 


— FS 


_— 
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well be allowed to prevail in this Court, which oughe 
not to put the Creditors upon the Difficulty of 'bunt- Þ- 
ing after Perſonal Aſſets, not recoverable, in all Pro- 
bability, without C pence of Time; and 


barge and Ex 
therefore, as the Heir was liable alone to anſwer this 
chr at Law, fo be ought to be in Equity, and might- 
reimburſe himſelf as well as he could, by ſuing the 
Executors or Adminiſtrators of the Debtor in order 
thereto. | * 8 2 ; | ; eh C 


Sed Curia contra It is true that at Law the Cre- 
ditors may fue. the Heir only, where he is expreſſy 
bound, but Equity is otherwiſe; on the contrary, 
in Equity, the Creditors may ſue both the Heir and 
the Executor, which they cannot do at Law ; fo that 
the Rules of Law and Equity are different. The na- 
tural Fund for the P t of Debts is the Perſonal 
Eſtate, and this ought to go in Eaſe of the Land. It 
does not appear in the principal Caſe, but that the 
Executor or Adminiſtrator | A] may have made Sas 
tisfaction to the Plaintiff for the Breach of this Cove» | 
nant, which the Executor, Nc. miglit have diſcloſed , . 
to the Court, had he been Party to the Bill. 

[A] In a Bill broughe A inſt he Heitjof a Mort- 
gagor to forecloſe, it was obj that the Ex of the Mortgagor 
ought to be a Party, becauſe it did not appear but that he might have 
paid the Debt. But by the Maſter of the Rolls, (in the Abſence of 
the Lord Chancellor,)and Goldshorough the Regiſter, there, is no Nec ys 
for making the Executor of the Mo a Party | becauſe the Bill 
being only to forecloſe the Equity, the Plaintiff need only malte him 
a Party that has the Equity, (viz.) the Heir, and the Courſe is ſo. 
Neither is the Plaintiff the Mortgagee any ways bound to intermeddle 
with the Perſonal Eſtate, or to run into an Account thereof; and if 
the Heir would have the Benefit of 'any Payment made by the Mort- 

Sor or his Executor, he muſt prove it. Duncomb verſus Hanſley 
asche 1720. So note the Diverfity between the Caſe above reported of 
Knight verſus Knight, and this laſt; for there the Bill was to recover of 
Satisfaction in * for want of Repairs, Sc. and the Perſona! 
Eſtate is the natural Fund for that Purpoſe: But here the Bill was nz 

to recover the Debt, but only to bar the Equity of Redemption. 


7 
4 
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3 Now the Court of Equity in all Caſes Alighits to £4 
lights es do compleat Juſtice, and not = Halves : As firſt to de- 
Faller. and cree the Heir to perform this Covenant, and then to 
not by put the Heir upon another Bill againſt the Executor to 
» aan himſelf out of the Perſonal 1 1 which 
Decree 2- for ought appears to the contrary, ma more 
Rei, 3 ſufficient to anſwer the e 3 Ah 2 
leaveanother Executor and Heir are both brought before the Court, 
againſt the compleat Juſtice may be done, by decreeing the Exe- 
ecutor- cutor to perform this Covenant as far as the Perſonal 
Aſſets will extend; the Reſt to be made good. by the 
Heir out of the Real Aſſets. And here 
Difficulty or Inconvenience in bringing the Executor 
before J. Court. On the contrary it would prevent 
a Multiplicity of Suits, which a Court of 5 5 © 


* to do, e allow 15 D ., 


47 J ava 


Caſe 87, Slanning & al. verſus So & e dale 


Lord Chan- 
cellor Talbot. 


ou FROBERT Style bad a Wife by whaw bai bad n 


| 2 his Iſſue, and had three Silbers (vix.) the Plaintiſf 


Goods and Elizabeth, Wife of the Plaintiff Slanning, the Plaintiff 
Implements Ann, Wife of the Plaintiff Pelling, and the Plaintiff 


of Houſhold, 


The Malt, Hannah Style, Spinſter. This Robert Style made his Will 
Al ngo. in March 1732, and being ſeiſed in Fes of ſome Real 
ther Vi®tuals Eftate, particularly a Farm of 200 J. per Amun, 
in theHou® (which he kept in his own Hands) and poſſeſſed of 


do not paſs, 


but the a very plentiful Perfonal Eſtate, 27 to his Wite 
died de de 30 L. per Aunum for her Life, charged on his Real 
Houſe, ſhall Eſtate, and deviſed alſo to his Wife an Annuity of 
bot che Guns 40 J. per Annum for the Life of her Mother, charged 
or Piſtols, if upon the Reſidue of his Perſonal Eftate, pa 


3 terly. The Teſtator 


bequeathed to ha Wi fe his Silver 


3383889 e · Pot and Silver Tea · Pot, with divers other Tt 


I 
, (3) See ant' 137. 
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vo. 


able quar- 
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fick Pieces of Plate, to hold to her for Life, and after i 
her Deceuſe the ſame to go to his Godſon Net 
Style. He alſo by his Will gave the Defendant his 
Wife his Tea-Table, Tea-Kettie, and all his Pewter, 
Braſs, Linen and Woollen, with all his Houſhold Goods 
and Implements: of Houſhold whatſoever -in or about 
his Dwelling-Houſe, to be at ber Difpoſal. All his 
Stock of Corn, and the Reſidue of his Perſonal Eſtate, 
he gave to his faid three Siſters, equally to be divided 
rr 
The three Siſters and their Huſbands brought their 
Bill againſt the Widow, for divers Goods of the Teſta- 


tor detained by her, which were not given her by the 
ſaid Will; and the Widow red her Bill for Goods 


detained by the Executors, and which (as was alleged) 
vine by hy ey, Kd WS Ce 


And firſt, the Defendant the Widow claimed the 
Malt and Hops in the Houſe, likewiſe all the Beer and 
Ale therein, together with the Guns, Piſtols and the 
Clock; inſiſting that theſe were intended by the Be- 
queſt of the Houſhold Goods and Implements of 
Houſhold ; that they were Goods in the: Houſe, and 
neceſlary for the Maintenance of the Family. abs 


Lord chancellor: Theſe Things which are Victuals, 
and whoſe Uſe is in their Conſumption, cannot in 
their common, natural Senſe be taken to be Houſhold 
Goods, and paſs under that Denomination ; therefore 
they do not belong to the Widow, but ought to be 
delivered over by ber to the Executors the Reſiduary 
Legatees; neither will the Guns and Piſtols that were 
in the Houſe, if uſed in riding or ſhooting of Game, 
pals to the Widow by the Words Howſbold Goods 3 
though theſe may in ſome Senſe be (aid to be for 
the Defence of the Houle ; but the Clock in the — 

. a . | I 


1 
* * 
* 
T 
8 * 
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if not fixed thereto, ſhall be included within the Wotds 


Houſhold Goods. Moreover the Widow, as to the 3 
the Uſe whereof is given her for Life; muſt ſign an 


is given to 


one for Life, ventory exprefling theſe Things to be in her Caſts, 


77. L as given to her for Life only, and that afterwards they 


muſt ign an are to be delivered, and remain to the Uſe and Bene- 
expreſſing fit of the Godſon Robert Syyle. eee 


that he is in- 


5 
titled to theſe Things r be ee ny e e. eie 
mainder. See Vol. 1. Caſe 1. 


The next Queſtion Was, touching the Au of 
40 l. per ann OD by this Will to the Widow ſor 
her Mother's Life, charged upon the Reſidue of the 
Perſonal Eſtate = here, foraſmuch as the Perſonal 
Eſtate was liable to be in a ſhort Time waſted, (poſſi- 
bly by the Huſbands of the Wives to whom the Teſta- 
tor gave the Reſidue) and the Widow by: that Means 
to be deprived of the Benefit of this — which 
the Teſtator intended ſhould be duly ſecured, and paid 
to her quarterly for her ene in all Eyents; 

therefore it was inſiſted, that the Huſbands of the 
Wives ſhould give ſome Lads for the Payment ak 
the ſame, | _ een, 


Againſt which it was ſaid, that there was no Rex 
ſon the Executors, whom the Teſtator thought fit to 
intruſt without putting Terms on them, ſhould. be 
compelled to give any Security to the Widow; but 
that, as he had freely intruſted them, ſhe ſhould 40 ſo 
too, eſpecially in this Caſe, where it did not appear, 
that they or their Huſbands had committed any Mun 
ner of Cmbezilment or Converſion of che Goods. , «4 


Where the * Lord Chancellor. Generally ſpeaking, where the Te- 


babes: ſtator thinks fit to repoſe a Truſt, in ſuch Caſe, until 
that the Executor ſhall give Securit , it is not uſual for the Court to inſiſt on it, until ſome 


Miſbehaviour; but where one by Will charged the Reſidue of his Perſonal Eſtate with 40 
Latter fu to his Wife, to be paid quarterly, the Executor was ordered to bring before the 
r ſuficieat in Bendl and Securities to be {et apart ſecure this Au. 


2 | ſome 


% 
bk 
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* Breach e Truſt be ſhewn, or at PPS 
Tendency [B] thereto, the Court will continue to ir- 
truſt the dame Hand, without calling for any. other 
Security, than what the Teſtator has required: But 
bere the Teſtator himſelf has the Reſidue of 
his Perſonal Eſtate with this Annuity, which he Nin 
intended ſhould be duly and quarterly paid; and as 
this Eſtate appears to conſiſt of ſome Bonds or Secu- 
rities, let fuck Part thereof be brought before the Ma- 
ſter, as may be ſufficient to preſerre this Annuity of 
l por aue for the Widow, LV; i e 


Another Thing inſiſted __ on Behalf of "1 FR 
ſendant the Widow: was, that the Teſtator allowed his 2m” 
firſt Wife to 2 and make Profit of all ſuch But- Marriage, 
ter, Eggs, Poultry, Pigs, Fruit, and other trivial Mat- Wie XI | 
ters ariling from the ſaid Farm, (over and beſides what ber ſeparate 
was uſed in the Family) for her own' ſeparate Uſe, Prot wa) 
calling it her Pin-Money ; and upon the Death: of: the — 
firſt wiſe and until the Teſtator married the Defendant parry and 
Syle, the Teſtator's Siſter the Defendant Pelling kept ond ebe i. 
his Houſe, and had the ſame Allowance, wel Was wed in he 
alſo continued to the Defendant the Widow, after Ne 


of which the 


Marriage, by way of Pin- Money; and it was proved in wm AR 
the Cauſe, 2 her Huſband, whenever any Perſon 8 bn 


dies; the Court will allow this Agreement, to EW. £ ths Wiser Fr 


. hh ay IN 7dr 
ts. 
L | 


[B] See Vol. 2. beg Batten verſus Earnley. And t we find, t that 
the Spiritual Court has ſometimes refuſed to grant the te of a Will 
to an Executor, who has OY reputed a Perſon of no Subſtance, and 
abſconded for Debt, until he ſhould give Security for a due Adminiſtra- 
tion of the Aſſets z under Pretence, the which were conſi- 
derable, were in Danger of being loſt z and might as well 
reject an Executor, where he declines giving ſuch Security, as where he 
refuſes to take the Oath of due Adminiſtration, which id the common 
Practice. But the Court of e has in ſuch Caſe inforced the 


Granting of the Probate by Mandamus, From the Au- 
—4 ; a 2 Report * the ic Caſe of of The we] verſus Raynes. See 
299 


Vol. III. 4 R 1 came 


— 


Ea 


ns, FT? 


came to buy any Fowls, Pigs, &c. would ſay, he had 
Nothing to do with thoſe Things, which were his 
Wife's ; and that be alſo confeſſed; that having been 
making a Purchaſe of about 10001. Value, and want. 
ing ſome Money, he had been obliged to bortow 1001 
of his Wife to make up the Purchaſe Money there- 
fore now the Widow claimed to be paid this 100 


| To which it was anſwered, that here wn no 
touching this Agreement, nor any Writing Whatſderer, 


whereby to raiſe a ſeparate Property in a Feme Covert, 


which was what the Law did not favour; that it was 
no more than a Connivance or Permiſſion, that the 
Wife ſhould take theſe Things, and continue'to 
them during his (the Huſband's) Pleaſure, which 
{ure was · determined by his Death; beſides, this Apree- 
ment being after Marriage, was but a voluntary one, 
for which a Court of Equity uſually leaves the Party 


Huſband's Borrowing this 100 l. of his Wife, was: no 
more than Borrowing his own- Money. - 


But the Lord Chancellor decreed,” that the Widow; 
the Defendant, was well intitled to come in for this 
100 J. as a Creditor before the Maſter ; obſerving, 


that the Courts of Equity have taken Notice of and 


allowed Feme Coverts to have ſeparate Intereſts by 
their Huſbands Agreement ; and this 1001. being the 
Wife's Savings, and here being Evidence, that the 
| Huſband agreed thereto, it ſeemed but a reafonable 
Encouragement to the Wife's Frugality, and ſuch A. 
greement would be of little Avail, were it to deter- 
mine by the Huſband's Death; that it was the ſtrong: 
eſt Proof of the Huſband's Conſent, that the Wie 
ſhould have a ſeparate Property in the Money ari 
by theſe Savings, in that he had applied to her, and 
- prevailed with her to lend him this Sum; in which 
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to take his Remedy at Law; and that, in Truth, che 


ariling 


B Q \ 


De Teri erm, Wy che x7 34. 
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"uſe be did ov lay m, 50 r 1 
mind deen en eee 


WE) 2 7. f fe. 


Were, ws; eſpeially as #2; no Creep 
of the Huſband. to contend with, it was ordered, that 
the Wife ſhould be allowed to comt in for this 1001, 

as a Creditor before the Maſter ; and the Court cited So where the 
the Caſe of Calmady verſus Calmady, where thete-gras * 
the like made betwirt the Huſband. and Wiſe, te Wie | 
that upon every Renewal of a Leaſe by the Huſband, two Guse 
two Guineas ſhould be paid by the Tenant to Wile ene hen: 


and this was allowed to be her ſeparate Money. = 


the Huſband, nes Fine which the Hutt cat 0 
Wife's ſeparate 


7he Lady Cos Cale, ea u. 
Jen 4 
IR Charles Cox, a 3 jo — > * 8 
Wife that lived for ſome Time ſeparate from. him, ; 1 . 
made his Addreſſes to a young Woman in Order to Wife who 
marry her, who at length, againſt the Approbation of Rk. 
her Friends, conſented to marry him. 1 
they were married; but the 


young Woman had no married ano- 
Manner of Notice chat Sir Charles Cox had any; former ter Wo 


man, who 
Wife then living. me 1+» © | knew no- 

thing of the 
former Wife's being alive; but i being cored ue that the former was 
alive, A. in Order to prevail with the ſechnd Wife to ſtay with bim, ſome Years afterwards 
gave a Bond to a Truſtee of the ſecond Wife, to leave her 10007. at his Death, and died, 
not leaving Aſſete to pay r iy ve mockery oy where 


ately on the Diſcovety it had been good z but being given 
ruſt er the Ken hy n. knew the firft Wife was living, and 
0 induce her to continue w 


r ee CER WELDERS 
poſtponed to all the fimple Contract Debts, . ' 


% 


Some Time. after the Marriage i it * Apperel = 
that Sir Charles had another Wife then living, which 
On great Trouble and Uneaſineſs to this ſecond l | 

t 


— 


but ſhe having diſobliged her Friends by the Marriage; 
and Sir Chae, telling 1 that his firſt Wife was 15 
Vears, very infirm, and not likely to live, and that in 
Caſe he ſhould ſurvive ſuch firſt Wife, he would marry 
her: this Lady was prevailed upon to continue to c- 
habit with Sir Charles; and about five or fix Years af. 
terwards Sir Charles gave a Bond to a Truſtee of che 
ſecend Wife, to leave her 10001. at his Death; and 
Sir Charles ſoon after dying, the Plaintiff, the Lady, 
brought her Bill for this 1000 J. and there bappening 

to be a Deficiency of Aſſets to pay the ſimple Contract 
Debts, the Queſtion now was, whether this 10004 
thus ſecured by Bond, ſhould take Place of the ſimple 
Contract Debts? 5 | Pe y 


It was inſiſted for the Plaintiff, that ſhe was, an in- 
nocent young Lady, greatly injured by Sir Charles Cox, 
who pretending to- be a ſingle Man, and having made 
his Addreſſes as ſuch, had drawn her in to marry him 
without the leaſt Notice or Suſpicion, that he was a 
married Man; that all the Compaſſion imaginable was 
due to a Lady thus betrayed, who might have main-- 
trained an Action at Law: for this Injury; in which 
Caſe, ſuppoſing the 1000 J. in Queſtion had been given 
by the Jury for Damages, it had been but juſt; and 
if ſo, it was ſurely no leſs juſt in the Huſband to give 
her a Bond for the like umn. 


The Maſter of the Rolls took Time to confider of 
the Caſe, and at length gave r that this 
Bond ſhould be poſtponed to all the ſimple Contract 
If ſuch Bond Debts owing by Sir Charles Cox. His Honour admitted, 
aig that if the Bond had been given upon the firſt Diſco- 
the ſecond yery. that Sir Charles was married to a former Wiſe 
Recompence then living, and by way of Recompence for that In- 
for the In- 1 = | 
or und thereupon ſhe had kf f it had been a good Bond, and to be paid befor 


2 | b jury, 


„ P = 
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jury, and thereupon Sir Charles and this Gentlewoman 
had parted, this had been a juſt Bond, and for a me- 
ritorious Conſideration; but that in the preſent Caſe 
the Bond was not given until five or fix Years after 
there had been a Diſcovery of the former Marriage, 
which made it reaſonable to think it was given by Sir | 
Charles to this Lady, rather to induce her to continue to 
lire with him, than upon any other Motive; in which 
Caſe the Bond would be worſe than a voluntary one ; 
for then it would be given for a wicked Conſideration, 
that of her living in Adultery with Sir Charles; and 
this unfortunate Lady, whatever the Conſequence had 
been, ought to have left Sir Charles, after ſhe had fully 
diſcovered he had a former Wife living; that if ſuch 
Bond had been given to a lawful Wife after Marriage, 
this had been a voluntary Bond, and (e) void againſt 
Creditors, much more, when given to one who was no 
Wife, and upon luck an Uicie Conſideration. is tin 


1 * ' 1 f S$ $6. 


The Goſs 2 the Creditors of Sir Cute 89. 


Char les Cox. N n J44p l. 44 
* ter =— the 
AXoTnp Part of this ci b st for the © 


further Conſideration of the G 1 ae Was as 


follows: | 


Sir Charles Cox, poſſeſſed of a Term 5 Years made Onepoſſeſſed 
a Mortgage E * and died poſſeſſed of the Equity —— 
of Redemption of the aid Mortgage, and leaving 8 wa it, and. 
greater Debts due from him at his Death, than his Deb Debts, _— 
Eſtate would extend to pay : Whereupon the Queſtion yBond, and 


Was, whether this mere Equity of Redeinption Was — ; 
the Equity of 
Redemption * Aſſets and ſhall be liable to all 9 | 


(c) Vide ant' 222. 


Vorl. UI. 48 only 
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only equitable Aſſets, and diſtributable equally, pro rat, Pri 
among all the Creditors, without Regard: to the to 
Degree or Quality of their Debts 3. or, whether it Ca 
ſhould be applied in a Courſe of Adminiſtration; in rec 
which laſt Caſe the Bond Creditors would 1wallow yp be 
all the Aſſets, without leaving any Thing for the finy thi 
ple Contract Creditors. * {4% ſet 
| * ien the 
And his Honour, after Time taken to conſider of it, the 

delivered his Opinion with Solemnity: That this Equity 

of Redemption was equitable Aſſets only, the Mortgage 

being forfeited at Law, and the whole Eſtate thereby Ci 
i veſted in the Mortgagee; and it being now become of 
1 ptecarious and doubtful, whether it would prove worth D. 
"0 redeeming ; allo, for that the Quantum of the Money co 
Wl: | due on the Mortgage was uncertain, foraſmuch as, an 
ol when the Executors of the Moxtgagor ſhould be admit- th 
i ted to redeem, they muſt pay Colts, which in Equity th 
= - | are conſiderable; ſo that it cannot now be known, what w 
1 the Surplus Money on the Redemption would amount in 
to upon the Account taken. Wherefore this Ri th 


ht of 
Redemption being barely an equitable Intereſt, 4 Was 
reaſonable to conſtrue it equitable Aſſets, and conſe- ſha 
quently diſtributable amongſt all the Creditors pro rata, 
without having Reſpect to the Degree or Quality of 


their Debts; all Debts being in a conſcientious Regard if 

equal, and Equality the higheſt Equity; accordingly t th 

was (4) ſo decreed. But, | 34 f 

5 TINA ta 
But where a Secondly, he Court declared, that where A Bond 18 {h 


Bondisgiven due to A. but taken in the Name of B. in Truſt for 4. 


to B. in Truſt 


for 4. who and A. dies; this maſt be paid in a Courſe of Admi- 
5s; the niſtration; for in ſuch Caſe there can hardly be any H. 
92828 gel . | 
NT Diſpute touching the Quantum of the Debt, ſeeing the ar 
. R 
in a Courſe of Adminiſtration ; ſo if there be a Term for Years to B. in Truſt for 4. — 
(4) See 1 Vern, 293, Morgan verſus Lord Sherrard. of 


8 . \ Principal, 


De Te erm, 18 deckel, 1734 


prncp 8 and; alla. the Colts, muſk bs wi 
to the Obligee in the Bond; whereas in the other 
Caſe, che Colts muſt be paid by the Party coming to 
redeem, For the {ame Reaſon, i a Term for Years 
be taken in the Name of B. in Truſt ſor 4.. this, on 

the Death of 4. the Ceſtuy que Truſt, will be legal As- 

ſets ; for here the Right to the Thing is plain, and if 

the Truſtee conteſts it, he maſk, pris oe do it on 

the Peril af paying Colts, + | 


Thirdly; The Court eppitbindd, that if A fimple n + W's 
Contract Creditor, on Behalf of himſelf and the Reſt fim ge Con 
of the Creditors,” were to bring u Bill and obtain a e CR, 
Decree, that he and the Reſt of the Creditors ſhould half of nia- 
come in before the Maſter, and be paid all their Debts; = 4, 
and that an Adyertiſement be put 12 the Gazerte for 
that Purpoſe : Here any Bond Creditor coming in on 
the Foot 'of the Decree, ſhall be paid only pro rats 

with the ſimple Contract Creditors 3 for his coming = * 
in, implies a Submiſſion to the Decree. And this was the Plaintif 


5 ö and the Reſt 
thought to be clear. But, of the Cre- 
bef, the Maſter and prove the Debs rd uy e 
come before ir ; caming in er | 
n enn erer 


Fourthly, The Court inclined to bold further, Wa 
if ſuch Bond Creditor would lie by, h Notice 12 de, 18 by 
the Decree, and Advertiſement” is "the One, (oot- _ 
withſtanding every one is in many Caſes obliged to , 
take Notice of a'Lis pendens) and after ſuch lying by, 7 

ſhould bring his Action at Law the Executor or the Decree, - 
Adminiſtrator of the Obligar ; though at Law the fame; bo | 
latter may - not be able to defend himſelf, yet his bound 


1 


Honour thought that in this Caſe, an uity would 4 wich the 
ariſe in Favour of ſuch Executor or Adminiſtrator, ang c Coo- 


and of the ſimple Contract Creditors, to compel the wo. 
Bond Creditor to come in and of a Prof 
of his Debt rateably with the ſimple Contract Credi- 
tors. 
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tors. But however ſtrongly his Honour inclined to be 
of this Opinion, he ſaid, it was no Part of his Juds- 
ment. Nevertheleſs he declared, he ſhould always do 
his utmoſt to-extend the Rule of diſtributing equitable 


Aſſets equally amongft all Creditors, See 2 Vern, 435, 


Shephard verſus Kent. 


This Reſolution was comrhunicated to me by the 
Maſter of the Rolls himſelf, January 17, 1734. 


Ga go. Loyd & u & al verſus Spiller & al. 


Lord Chan- 


cellor Talbot. Y | 
4. devis JOHN Stamp, Uncle of the two. Plaintiffs the Feme 
all his Re Coverts, ſeiſed in Fee of a conſiderable Real, and 


Eſtate to poſſeſſed of a great Perſonal Eſtate, made his Will 
true, dated the 28th of March 1721, and thereby deviſed all 
and Execu- his Real and Perſonal Eſtate to the Defendant Spilles and 


10 pay 15. another Truſtee, (ſince dead) their Heirs, Executor 
per Am. to and Adminiſtrators, in Truſt to pay 15 L. per Amun 


2 a- piece to the Plaintiffs his two Siſters (the Wives of 


ſters for their the other Plaintiffs) for their Lives, and after ſome 


Lives, and 


after ſeveral pecuniary Legacies thereby given, then in Truſt, as to 


Legacics, the the Surplus, for thoſe Perſons that are commonly; called 


Surplus in 


Truſt for the Diſſenting Miniſters, particularly 33 I per Annum to the | 


Hiſlenting Diflenting Miniſter at Reading, in Berks, the like; An- 
inifters at ö Korn | „5 
Reading, &c. nuity to the Diſſenting Miniſter at Wareham, the like 
and gives . | | | „ 

300 J. Legacies to his Truſtees, Afterwards the Teſtator, by two Deeds of a ſubſequent 
Date, conveys all his Real Eftate, and makes a Gift of his Perſonal Eftate to the Uſe of the 
ſame Truſtees and their Heirs, &c. Proviſo both Deeds to be void, on his Tender of 105. to 
them. There was alſo a Proviſo in the Will, that if the Siſters diſputed the Will, they 
ſhould forfeit their Annuities. Teſtator, after he had executed the Deeds, ſtill kept the 
ſame in his own Cuſtody. The Truſtees refuſe paying the Sifters their Annuities, who 
thereupon bring their Bill, inſiſting that the Deed had revoked the Will; and that there wa 


a reſulting Truſt for them as Heirs at Law); or at leaſt that they (the Siſters) were intitled 


to their 15.1, per Annum Annuities, The Defendant inſiſted on the Plaintiffs having for- 
feited their Annuities ; decreed that the Annuities ſhould be paid to the two Siſters the 
Plaintiffs, but the Surplus to go to the Diſſenting Miniſters, | - 1 


to 


2 


To * 


r a—_ = T.o7 


A ward 
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a· piece to the Defendant the Truſtee, and the other 
Truſtee deceaſed, and 20 1. Anniim to each while 
they took Care in executing the Truſt. "IP 


[14 


to him at Weymouth, in Dorſetſbive ; and gave 300 l. 


2 


i 


Afterwards by a Deed of a ſubſequent Date to the þ 


Will, the Teftator conveyed all his Real Eſtate unto 


and to the Uſe of the {aid Truſtees and their Heirs, 


with a Proviſo to be void, on Tender of 10s. And by 
another Deed of the ſame Date he granted all his Per- 


ſonal Eftate to the ſame Truſtees, to be void alſo on 


Tender of the like Sum of 10s. both which ſaid 
Deeds the Teſtator kept in his own Cuſtody, and ſoon 
aſter died. | | 


The Truſtees for fome Time paid the 15 L a- piece 


to each of the Teſtator's Siſters; but afterwards refuſed 
to continue the Payment thereof, and did likewiſe re- 
fuſe to pay any of the Diſſenting Miniſters ; but re- 
ceived the Rents and Profits of the Premiſſes to their 
own Uſe. Rog Mt 


The two Siſters and their Huſbands brought this 
Bill in Equity againſt the ſurviving Truſtee, _ 
that the Deed of Conveyance of the Real Eſtate, an 
the Deed of Gift of the Perſonal Eſtate being ſubſe- 
quent to the Will, did plainly revoke ſuch Will; and 
the Conveyance and Deed being voluntary, without 
any Conſideration, and the Defendant being intended 
to be but a Truſtee, a reſulting Truſt muſt ariſe for 
the Plaintiffs the Heirs at Law; which was ſaid to be 
ſtill much the ſtronger, in that the Plaintiffs having in- 
quired by the Bill, whether the Teſtator Stamp intend- 
ed the Premiſſes ſhould be to the Uſe of the Defendant, 
or that the Defendant and the other Truſtee deceaſed 
ſhould receive the Profits for their own Benefit; the 
Defendant in his Anſwer had ſaid, he could not tell 


Vor. IIL 4 IT whether 


— — — 


4 
111. 
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whether the ſaid Stamp the Teſtator did or did not ſo 
intend ; and the Plaintiffs having prayed by their Bill, 
that if the Court ſhould be of Opinion they were 
not intitled to a reſulting Truſt in the whole Eſtate; 
that in ſuch Caſe they might at leaſt be decreed 
their Arrears of that {mall Annuity of 15 f. per Any. 
a-· piece: The Defendant in his Anſwer - thereto, had 
inſiſted on there being a Clauſe in the Wall, chat if the 
Teſtator's Heir at Law ſhould diſpute the Will, then 
they ſhould forfeit their Annuities ; and ſubmitted it 
to the Court, whether the Plaintiffs had not by proſe- 
cuting this theit Suit forfeited their {aid Annuities, 


The Lord Chancellor declared, he very much dif. 
liked, the Defence that had been made in controverting 
the Payment of theſe {ſmall Annuities of 15 l per 
Annum a- piece to the Wives of the Plaintiffs, and in- 
ſiſting that they were forfeited by this their Bill; and 
obſerved, that the Teſtator plainly intended the Annui- 
ties of 15 . per Annum a- piece to the Plaintiffs his 
Siſters and Coheirs; and that the Surplus of his Eſtate 
ſhould go to theſe Diſſenting Miniſters; that the De- 
fendant's own Anſwer made it appear evidently that he 


was deſigned to be but a bare Truſtee; and the rather, 


Where a 
ſubſequent 
Conveyance 


does not re- 


voke a Will. 


for that a liberal Legacy of 300 J and likewiſe the 
201. per Annum Salary were allowed to the Defendant; 
that the ſubſequent Conveyance of the Land, and 
Deed of Gift of the Goods, were not deſigned to pre- 


judice the Charity for the Diſſenting Miniſters, but to 


ſtrengthen it; and it was a further Argument of the 
Intention of the Teſtator, that the Defendant ſhould 
not have the Premiſſes to his own Uſe, inaſmuch as, 
after the Deeds of the Land and Goods were executed, 


ſtill they were kept in the Cuſtody of the Teſtator; ſo 


that as the Deeds were intended only by way of Truſt 


in the Truſtees, it was more reaſonable to eſtabliſh this 
Truſt on the Foot of the Will. 


2 NTT: And 


2 Ys — 0 > . 
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And with Regard to the Annuities ; his Lordſhip A Truſtee 
decreed, that the Arrears and growing Payments there- ite in 
of belonged to the Plaintiffs; who were intitled alſo to dered to pay 
their Colts; and though it was prayed, that . theſe —— Z 
Coſts might come out of the Eſtate, (which the De- Pocket, and 
fendant urged would be the ſame Benefit to the Plain- the Truſt 
tiffs) yet the Court denied it as tending to leſſen the Ef 
Charity, and ſaid, the Defendant the Truſtee had made 
ſo ill a Defence, as not to have deſerved the leaſt Fas 
rour by this Decree; OT 8 


. 


Greg: Harri verſus Pollard & al. 


| Not intitled Plaintiff ought to ſhew he had a good Title to revive, 
donne; otherwiſe at the Hearing of the Cauſe he might happen 


WRT: ns 


1734. 


r en 
* 10 PON a Bill of Revivor, one of the Defendants 
3 by his Anſwer inſiſted, that the Plaintiff was 
Ir the De. not intitled to revive; but this being inſiſted on b) 


fendant's the Anſwer only, and not by way of Plea or Demiurrer, 
Time for upon my moving at the Rolls that Proceedings might 


anſwering 


be out, the ſtand revived, his Honour granted the Motion, having 


Court will at the ſame Time ſpoken with the Regiſter rouching 


ceedings to the Practice. Though I apprehended — the Practice 


be revived, 


— of reviving Proceedings was only upon the Defendant's 
the * Time for anſwering being out, or upon the Defen- 


dant by 
Anſwel in. dant's anſwering and not oppoſing the Revivor. How- 


— * ever, his Honour, when he granted my Motion, ſaid, the 


or this 
ought to be to take nothing by the Suit. 
ſhewn either 


by Plea or Demurrer ; but if in ſuch Caſe it appears at the Hearing that the Plintif had 


no Title to vive, he cannot have a Decree. 


Orlando 


. 


—_ ( 
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HE Bill was 8 ght - by the Pier br Find e u Bill fo » Bill foe * 
T phreys, and Hellen his Wife, againſt his Father, og he Fr. 
dir Fila Humphreys, Bart. for eee of the per- for! Efiat 
ſonal Eſtate of Colonel Lanrive, one.” 3 ge. the > er 


has a Right to adminiſter to 5. © ay mh ne, withour Aula 
tion actually taken out. 8 2 1 


Colonel Lancafbite by his will gave 16,060 J. to 'bis 
Wife Hellen, alſo 10,000 L. to his Daughter and only 
Child Hellen, and after ſome other Legacies, "diſpoſed q 
of the Surplus of his Perſonal Eſtate in Matiner fol- 
lowing : One Third to his Wife, the tethaining two gf 
Thirds to his Daughter, and made his Wife and his 
Brother —— Lanegſoire Executors of his un and died. 8 


The Defendant, Sir William ro, e 
Widow of Colonel Luncaſbire, {ome Time after 
the Plaintiff Orlando Humphreys married Hellen his only... 

Daughter; upon which Intertnarriage' the Defendant, - 

Sir William, made an ample Settlement upon his Son 

the Plaintiff, Orlando , and Bale b bis Wife; then 1 
but afterwards the Plaintiff falling out with his Fa- . 1 
ther, brought this Bill againſt him for an Account of - , „ 
the Perſonal Eſtate of Colonel Lancaſhire : At the Time 
of bringing which Bill, Hellen, the Widow of Colonel 
Lancaſbire, and afterwards the Wife of the Defendant 


Orlando Humphytys, 
his Wife, verſus Sir 
phreys, Bart. 


, 
ſ 7 2 


Sir William, was dead, and the Brother of Colonel 

Lancaſbire was dead allo; ; ſo that there was no Eiech: 5 

tor or Adminiſtrator of Colonel Lancaſbire, . to tj 
Vol. II. 40 $ . 


# 4 
, 


Bill; for which Reaſon the Defendant demurred (4 
ſuch Part of the Bill, as demanded an Account of 
the Perſonal Eſtate of Colonel Lancaſhire ; which De- 


murrer coming on to be argued before the Lord 
Chancellor, | | | ey: 


. 


It was inſiſted, that the Plaintiff Hellen, Wife of the 
Plaintiff Orlando Humphreys, as ſhe had a Right to ad. 
miniſter to her Father, Colonel Lancaſhire, and in Re. 
gard, though any other Perſon. ſhould by Surprize get 
Adminiſtration to him, yet ſuch Perſon would be a 
Truſtee only for the Plaintiff Hellen the Daughter; and 
as the Plaintiff Hellen the Daughter, who had the only 
Right to the Adminiſtration, was a Plaintiff before the 
Court: This was ſufficient, and the Court might order, 
that the Plaintiff Hellen ſhould fortbwith take out Ad- 
miniſtration to her Father. „ PR 


Lord Chancellor There can be no Account taken of 
the Perſonal Eſtate of Colonel Lancaſbire without ma- 
king his Executor or Adminiſtrator a Party to the Bill; 
for aught appears to the contrary, there may be Debts 


due from Colonel Lancaſhire, which may take up great + 


Part of the Aſſets; and therefore the Adminiſtrator of 
the Colonel muſt be made a Party, elſe no proper Ac- 
count can be taken; and if any Account ſhould in 
Fact be taken, it may be all overhaled again, when 


uch Adminiſtration ſhall be taken out. Therefore [A] 


allow the Demurrer. 


[Al See the Caſe of Cleland verſus Cleland, Precedents in Chant), 


64. where an Objection of this Kind was over-ruled, and the Maki 
the Wife a Party, who had poſſeſſed herſelf of her Huſband's 


Eſtate, and diſpoſed of it, and who appeared to be the Perſon by Lav 


intitled to Adminiſtration, though ſhe denied by her Anſwer that ſhe 
had taken Adminiſtration, was held ſufficient, | 


1 | Aﬀterwards, 


Ul 
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Afterwards, to help this Defect, the Plaintiff Hallen, T'* 0 
the Wife of the Plaintiff Orlando Humphreys, took out — Rd, by 
Letters of Adminiſtration to her Father, and charge 
the ſame by way of Amendment to the Bill, having 
obtained an Order for ſuch Amendment. 
— m8 


Plea was over- ruled 3 for that ſuch Matters may be cha 
amended Bill. „ Wine 


* * 


To which amended Bill the Defendant pleaded as 
to that Part thereof, which prayed an Account of 
the Perſonal Eſtate of Colonel Lancaſhire, that the 
Taking Adminiſtration was ſubſequent in Time to 
the original Bill, and therefore it ought to be cha. 
ged by way of a ſupplemental, not an amended 
Bill; and the rather, foraſmuch as every Amendment, © 
though made after Filing the Original Bill, is fixed to, « 
and becomes Part thereof; ſo that the Bill was filed 
by an Adminiſtratrix, as ſuch, and yet would appear 

to be filed before the Adminiſtration taken out, and 
conſequently befaxe the Right to ſue, commenced. 


But the Lord Chancellor with great Clearneſz (and 
not without. ſome Warmth in Relpect 


tters - 
which aroſe 
after the Fi- 
ling of the 


. . 31%. e 
this was pleaded to the Bill, yet the 
Either by way of ſupplemental r 


6 
* 


* 


of the Delay) 
over-· ruled the Plea, obſerving, that the mere Right to 


have an Account of the Perſonal Eſtate was in tjge 
Plaintiff Hellen the Daughter, as ſhe was the next of © 
Kin to her Father, Colonel Lancaſhire; and it was {uf- 
ficient, that ſhe had now taken out Letters: of Admi- 


ecutor, befor E his 
his ſubſequent Proving 


| | | * Bill. and af - 
one, though the Probate be after the Filing thereof. are 
1 8 proves 
Will; ſuch ſubſequent Probate makes the Bill a good one, 


4 Wher efor 6 


** 


1 


mendment, | Foy 


. — — s 
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| Wherefore his Lordſhip reſented this Plea as an f. 
feed Delay, and held, that the Taking out Letters 
+ of Adminiftration might be charged either by way of 

Supplement or Amendment. | 


+. 


Cie 3. Mallack verius Galton. 
cellar Talbot, 


The Equity F a Feme before her Marriage, or the Anceſtors of 
* eps" a 4 Feme, mortgage a Lands, and the Equity of Re- 
Mortgage demption thereof comes to a Feme Covert; upon 


comes to a 


eme Co. Bill brought by the Mortgagee to forecloſe, the Feme 
vert, againſt jg liable to be abſolutely forecloſed, though during the 


whom, and 


- herHuſtand, Coverture, and ſhall have no Day given to her, or her 
a Bills Heirs, to, redeem ' after the Coverture ſhall be deter- 


brought to . 

2 — mined. WT, 9 | 

the eme | 4 4%, * 
Covert ſhall be forecloſed abſolutely, and ſhall have no Time to ſhew Cauſe after the Death 
of her Huſband, c 1 3 


A 


AU a Fore Alſo, in Caſe of a Decree of Forecloſure againſt an 


gainſt an In- Infant, though ſuch Infant ſhall have fix Months Time 
che infant after he comes of Ape, to ſhew Cauſe againſt the De- 


has fx Cree; yet he is not, when he comes of Age, to ravel 
| he comes of into the Account; nor is he ſo much as intitled 


Age, N ſhew to redeem the Mortgage, by paying what is reported 
yerhe cannot due, but is only intitled to ſhew an Error in the De- 


ravelintothe cree. Both theſe Points were clearly laid down by the 


Account, 


nor even re- Lord Chancellor, as agreeable. to the conſtant Prac- 


deem, but 27, ; 
only ſhew an tice. [B] 
Error in the | 


Decree. [B] In the Cafe of Lyne verſus Willis, heard at the Rolls, 13th of | 


| May, 1730. this was admitted by the Counſel on both Sides, and all 
by the Court, to be the ſettled Practice. walls. 


DE 


My Pp yy kk. 9 © 


ee & *% wy = $29 


Fouleri vents! Fals. 


g LOW Chan- | 
, caller Talbot. 


HE Defendant's deceit Hylband,. f in 3 | 
deration of à Marriage then intended, and af- gel 2 
terwards folemni and of a avs, Io mag Portion 4 3 


_ ht by the Defendant, ſettled 1 Anais in . 10 
, for e Uſe for Pin. war! INE o Years TR 
my nn became due, — 5 255 | Huſband s = xray ay 
made his Will; wherein 3 Affection for comerinAr- 
his Wife, he gore her a Lep a Leg ; . the — 

Making of the TOR oy N OVA i 
= _ the H died. The Queſtion was, whe- Wie 216 
r the 500 l ing more than was due for A. 30 
fiend After which 


. ſho a ORD for the ſaid there is afur- 
Arr ears AH ald ther Arrear 


curred, and Will 


— 


= 7 HE” „ 7” . > 2 - 225 — 
— — 
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FI „ alraitted, k. 00 ur 

p 5 the general Practice, where there is a Debt due 

from eſtator to '# third Perſon, and the 
given to ſuch Perſon ig as much, »or more than the 
Debt, to Hold ſuch cy" a Satisfaction of the Debt; 
and this being eftdbliſhed 23% Rule, (notwithſtanding, 
were it a new Point, be ſhould 


have come into 
it, and ir had with great Reaſon been urged 12 


ſition to the Maxim t a Man l . 
be is bountiful; eh 2 


juſt and bountiful, yet) it muſt be of very ill Conſe- 
quence to uriſettle'or aſter it; becauſe ae fat Ran no 
Counſel would Tone * to adviſe: his Client. | 


Par Evi. . Secondly] 'Thoug zh fi ſine Gated Parol Silence had 


ing the Te- Ie. been allowed, in 1 Order to ſhew that the Teſtator de- 


ſlaror's Ia, ſigned to give ſuch Legacy, 


- excluſive of the Debt 
i te cher yet his Lordſhip. ſaidvis 


Opinion was, riot to ai 


ws. ſuch Evidence; for then the Vitgellcs, and mec, * 


Teſtator, would make the Will © 2 5 
4 * 4 
Thirdy, Amit A ers e aan 
Rule, it was — be conſidered, his Lordſhip faid, 
whether a Wife ought to be excepted out of ſuch ge- 
neral Rule. Now it was true, there had been, on 
ſome Occaſiona, and in ſome particular Cafes, a Di- 
ſtinction made in Favour of Aike, ſo as to pre- 
fer her to e as in thoſe of The 
Ducheſs of Beaufort verſus The Lily, Granville, in the 
_ (5) Houſe of Lords, and (c) Ball 
Lord Harcourt, bert the Wife, 


having an expreſs Legacy, was 
undiſpoſed * yet even my Dep to "thi 


Executrix, and 


Court 


( Salk. 155. (5) In December E (c) 5 1718. | 
| - e 


. — * N 
a _ 
ö 42 b 2 N 
b ' " I a p 
4 - 7 * 8 


» ? 4 
4 * * * 


* 


there are Aſſets, the Teſta- 
tor may with as much ett be conſtrued 10 both 


us Smith, by the 
held incitled to the | 


a FED 
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Court bad variet ! in in their Eng, However, 

ſince no Precedent had been alleged in Favour of the 

Wife, as to the Point in Queſtions” he thought ä 

the Legacy given to her being greater than the Debt, | 4 

it ought to be conſtrued a Be Hon ſuch Debt, 

and that there was no Reaſon to vr, th * out 

of the general Rule. But tha, 1 


Fourthly, The Legacy could na wy * . , 
a Satisfaction of a Debt incurred ae e Date of the 
Will, and which at that Time might poſſib ly Or never 
become due. 


— 


Wo © Uy 


Fiſuhjp, Where Pin-Mibey b bee che 5 "BS 


and it appears, that the Huſband notwithſtanding pro- Money de 


cured to the 
vides the Wife with Clothes and other Neceſſaries, this, Aur and. 


during ſuch Time as the Wif#is ſo provided for by the be Huſband 


finds her in 


Huband, will be a 0, ) Bar t0 any Demuad 6 for her Ar. Gove ant 
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Term. 8. Trinitatis 
1735. 


Miller verſus Miller & al. 


Aer of the N E 1 55 A Wife and a Son that was his a 


O vi 
8 


2 2 
his Servant 
to deliver to 
his Wife, 


qu 
then Ms before his Death, the. Teftator Bing called to his 
+ Big pay- Servant to reach him his Pocket-Book, took thereout 
able to Bear- two Bank Notes for 300 J. each, and another Note 


er, amount- 


ing to 600). for 100 J. (not being a Caſh Note, or payable to 
ſaying, te Bearer) all which Notes he ordered his Servant to de- 


had not done 


enough for liver to his Wife (then preſent) adding, that he had 
= Gif: s not done enough for her. But the Wife for ſome 


additional, Time declined taking theſe, having, as ſhe ſaid, enough 


and ſhall not 


be conſtrued already, and for that it would injure their Son, who 
a Payment 


of the former Legacy in the * Life-time. 
2 


7 Was 


| 


n= 2 LOSES MMSE 


\ 
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was the Reſiduary Legatee in the Will. Nevertheleſs, at 
Length ſhe was prevailed on by her Huſband to accept 
of the two Bank Notes and alſo the ther Note. After 
which the Teſtator by Word of Mouth gave her his 
Coach and a Pair of his Coach-Horſes, bidding three 
Witneſſes then preſent take Notice of it, and that he * 
was in his Senſes, who accordingly made a Memoran- 
dum thereof in Writing, i 


On a Bill brought in the Name of the Infant Son by 
his Prochein Amy, againſt the Widow Md the Executors 
for an Account of the Teſtator's Perſonal Eſtate, it was 
inſiſted on Behalf of the Plaintiff, that ſince by the Co- 
dicil a Legacy of 6001. was given to the Wife, payable 
immediately after the Teſtator's Death, the Delivery of 
theſe two Bank Notes amounting to juſt the Sum of 
600 1. was a Payment of ſuch Legacy in the Teſtator's 
Life-time; and with Regard to the other Note for 
1001, which was not payable to Bearer, that was 
merely a Choſe-en Action, and conſequently could not 
paſs by a Delivery thereof. Alſo as to the Coach and 
Horſes, theſe were not delivered in the Teftator's Life- 
time, for which Reaſon the Widow could have no 
Claim to them. enn 


Maſter of the Rolls: The Gift of the 600 J. con- In every He- 


tained in the Bank Notes was a Donatio cauſa mortis, — Det 
which operates as ſuch though made to a Wife, for it _—— 
is in Nature of a Legacy, but need not be proved (a) n 
in the Spiritual Court as Part of the Teſtacor's Will, zudtt ma be 


and it may be 


Neither are Gifts of this Kind good, unleſs made by te a Wie, 


* 


the Party in his laſt Sickneſs. And though in the nge z Fs 

principal Caſe the Sum be the fame with the 600 J. S, but | 

Money Legacy given by the Codicil, yet the Manner proved with 

of giving theſe Notes, together with the Expreſſions de Will 
Vor. III. 4 Y then 


| _ (a) For it operates as a Declaration of Truſt upon the Executor. See 
Vol. 1.441. the Caſe of Lawſon verſus Lawſon throughout, 
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then made uſe 2 by the Huſband, declaring that A 
had not ſufficiently provided for his Wife, manifeſtly 
ſhew them to have been deſigned as additional. On T 
other Hand, the Wife by decking at firſt to accept of 
them, appears to have been no craving Woman. 


There can- 
1 But then as to the Note FD 1001. which was mere- 


of a Bond or ly a Choſe en Action, and muſt ftill be ſued in the 


b dr Name of the Executors, that cannot take Effect as a 


of Donatis Donatio cauſa mortis, in as much as no Property therein 


cauſe martis. could paſs by the Delivery, much leſs can the Widow 


nay Thing be intitled to the Coach and Horſes, of which there 


2 without WAS NO (b) Delivery i In the Teſtator's Life-time. 
having been 


delivered in the Teſtator's Lifetime by him or his Order. F 

Caſe 96. 

2 King verſus King & E uni. 8 
cellar Talbot, 


Or an Appeal from a Decree at the Rolls 


yer ay T HE Bill was, that a Mortgage made by the Te- 
2 ſtator of a Copyhold deviſed to his Nephew, 
e might be diſcharged 4 of the Perſonal Eſtate of the 
out being Teſtator, and if that not ſufficient, out of the Reſt of 


ſurrendered 


to the Uſe of the Real Eftate. 
the Will. 


Every The Teſtator Thomas King, ſeiſed in Fee of ſome 
rnb. 4,4. Freehold Lands, and alſo of ſome Copyhold Lands in 
Covenant or Hackney, in Middleſex, had mortgaged the Copyhold 


_—_ Py for 3 50 l. to the Defendant Ennis, who was admitted 


implies a upon the ſaid Mortgage. 
Loan, and 
every Loan implies a Dedt; therefore an Heir of a Mortgagor ſhall compel an Application 


of the Perſonal Eſtate to pay off a Mortgage, notwithſtanding there was no Covenant, c. 
from the Mortgagor. 


% Admitting the Coach and Horſes not to paſs to the Widow by 


way of Donatio cauſd mortis, why could ſhe not be intitled to them as by 
a Nuncupative Will ? 


2 


The 
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The Teſtator made his Will dated the firſt of Fuly 
1730, whereby reciting, that he had ſurrendred the 
Copyhold to the Uſe of his Will, he deviſed the Copy- 
hold Premiſſes to his Nephew the Plaintiff and his 
Heirs 4 and after all his Debts paid, he deviſed all the 
Reſt and Reſidue of his Eſtate Real and Perſonal to his 
Son the Defendant Thomas King and his Heirs, leaving 
his ſaid Son Executor. | 


The Plaintiff the Nephew brought his Bill againſt | | 
the Teſtator's Son and the Mortgagee, ſetting forth, | * 
that there was a Bond for the Payment of the Mort- 
gage Money, which the Mortgagee by his Anſwer con- 
feſſed, (and note, this Bond was admitted at the Hear- 
ing at the Rolls) and the Words of the Will being, A Deviſe of 
„That after all the Teſtator's Debts paid, the Reſt aer — 

* and Reſidue of all his Real and Perſonal Eſtate 8 
„ ſhould go, to his Son ;” this was ſaid to import, Bebe en de 
that (c) till all the Debts were paid, nothing was deviſed Lend. 

to ſuch Son; or that, when the Debts ſhould be paid, 
then and then only he ſhould be intitled to the Reſidue 

of the Teſtator's Real and Perſonal Eſtate. Where- 

upon his Honour decreed, that firſt the Perſonal Eſtate 
ſhould go to pay off this Mortgage Debt, and after- 

wards the Real Eftate deviſed to the Son, and then the 

Rents and Profits of the Real Eſtate that had been re- 

ceived by the Son ſince the Father's Death. 4:74 


And now upon an Appeal by the Defendant the Son, 
he did not bring the Mortgagee to Hearing, and it was 
neither proved that the Teſtator had ſurrendered the 
Copyhold to the Uſe of his Will, nor that there was 
any Bond or Covenant for the Payment of the Money; 
conſequently it was objected, 1/}, That the Copyhold 
was not well deviſed by the Will. And zah, That 


this 


(c) See the Caſe of Harris verſus Ingledew, ant 91. 
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the Caſe of Welſh (e) Mortgages, where no Day cer 


this was no Debt; that in the Caſe of the South-$eg 
Loans it had been ſolemnly. determined, that the Bor- 
rowers were not | perſonally |: liable to pay the Money 
borrowed; and that in the Cale now under Conſiders. . 
tion, a very great Hardſhip was endeavoured to be 
thrown upon an only Son, who, were he to pay this 
Mortgage Debt, would be left deſtitute; wherefore the 
Demand was not to be favoured in Equity. 


To which it was anſwered, and ſo ruled by the 
Court, that where a Copyholder has mortgaged his 
Copyhold and the Mortgagee is admitted, as in the 
preſent Caſe, the Mortgagor not having. the legal Eſtate 


of the Copyhold in him, has no Eſtate that he can 


ſurrender, and therefore may (4) deviſe the Copyhold 
Premiſſes without any Surrender. 


As to the ſecond Point, the Court was of Opinion, 
that every Mortgage implies a Loan, and every Loan 
implies a Debt; and that though there were no Cove- 
nant nor Bond, yet the Perſonal Eſtate of the Bor- 
rower of Courſe remains liable to pay off the Mort- 
gage; and for this was cited a Decree of the Lord 
Harcourt in the Caſe of the Mortgage of a Ship, where 
the Ship was taken at Sea, and there was no Covenant 
for Payment of the Money; and though the Ship 
could not properly be ſaid to be in Nature of a Pawn 
or Depofitum, ſince the Mortgagor had failed with the 


| ſame to Sea; nevertheleſs the Executors of the Mort- 


gagor were decreed to pay the Money. for which the 
Ship was mortgaged. Which Caſe the Lord Char- 
cellor {aid he well remembered, and that it was ſo in 


1 tain 


(a) The fame Point was determined (inter aP) in the Caſe of Sirud- 
wicke verſus Strudwicke, by the Lord Chancellor Parker, Paſche, 1720. 


N See Salk. 449. Cope verſus Cope, and Vol. 1. 291. Howell 
rice. | 
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tiſon, degeaſed, in Fee. Sr Edward Betiſſan id by pate oh 

Leaſe and Releiſe ihake 6 Tahant cs ah e de, and Tre 
ſuffer a cotnmori Recovery es Fs whe fes 70 him- ithout Il. 

{elf and bis gers: Aft ke | s-dyinig,Lhteſtate ne tir 

and without. Iſſus, the dants, his three- ters, — the 
entered on the remiſſes 8 2 boy he Death of Date 9 
the Plaintiff's, Fatberg Sie Bdward-Bertſon ver une” 


brought a *Bill to ' difce er e Defendants General of 


had, who by- che Anſwer ſhe weed, that their Brother , OPT. 
the live Sir Edwatd Dy ay execute the ſaid Leaſe by their An- 
and Releaſe, -and 316 ſuffered, this Recovery,ts the Uſe, A 


of bimiliE3 in « Fee,” ret: rriÞ 8 the Deeds in their Brother, the 
Cuſtody?” | ie 4 85 1 A ; Tenant in 
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>» the Lord Chancellor te | 
' as the Pefendants weft Si 8 Heh at Law to'Sir 


"Earned Beriſon lately ereilte, 
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Hearing 7275 EPR the Court would do. What has been A 

i deſiręd, o it is for the Benefit Gall Parties that it Fr 
| ſhoiild be done before the Hearing ; for if the Dekd be Bi 

9% "oP r gne to make a Tenant to tlie Praæcipe, the bg 
Plaintiff wilt $0 no 0 further, which will uy an End to al 


the Suit. And che De fendants, b by ' referring to the 
Deeds in their Anſwer, have fate, them () Part 2 


thereof. *Wherefore+I think the Order that has been aft 
made at the Rolls a res . and 8 ma ſet 
it aſide. #7 Mg — * * | wh 
* * . „„ 

068 the Cat of The Bly of Jh verſus Howarth Vol. 178. 

where this Caſe is mentioned in the, Note. all 
(z) 2uere, Whether the bare Reftrring t6 a Deed, wi ithout ſetting it f 

forth in ber Verba, will make it Part of t „ and ſee as 1359 4 
the Caſe of Hodſon verſus The Earl of Werring os, Fa ) In 
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Chaplin Wr ; Chaplin.” "© Cale gg. 

Lord Chan- 

| * " +&am 

ORTER Chaplin, . on his Martin: with Ann ne has a2 
Wife, ſettled a conſiderable Eſtate of Inheritance —— . 


on himſelf for Life, Remainder as to Part on his W iſe and is led 


for a Jointure, Remainder as to the Whole upon the 1, 
prſt and every other Son of the Marriage in Tail Male, Fee, and of 
with 4 over. Porter Chaplin had one Son 2 N 
three Daughters, and being ſeiſed of ſome Fee: ſimple bis Wilt 92 
Lands, and particularly of an Eſtate of about 304; Per Hume 1 
Annum, not included in the Settlement, and regie neg 
ſeiſed of a Leaſehold Eſtate for three Lives, did by his leaving all 
Will deviſe all his Fee-ſfimple Lands (except the Lands ben 


of about 30 J. per Annum) to his three D in Ris Widow * . : 


Fee, and ita ſeveral ſpecifick Legacies, without" ma- Pig the 

king any Diſpoſition of the Lands of about 304 1 
aum, or oft the Leaſehold Eſtate for three Lives, and , 2 
died indebted by Bond in the Sum of 30004, and up- = The ad. 
wards, and leaving Debts by ſimple Contract to very iy the Sn 


near the Amount of his Perf Wr you leaving and = Dun 


all his Children Infants. be lhe Mother, 


| for an Ac- 
count of the Perſonal Eftate and of the Rents . * ofthe Rat ERate, the Mother 
ſwears, that ſhe has paid Bond Debts due from the Teftator out of the intailed Eftate, and 
afterwards dies . As the Anſwer cannot be read againſt the Daughters, and there 
is no other Evidence, and ſince the Guardian ought to have paid the Bonds only out of 
the Fee-ſimple Eſtate; Payment ſhall be —_— to DAS made ur fb out of F und, 
which ought to have borne it. 


* 


His Widow entered as Guadan' to per Son, EP 
allo to her three Daughters, upon il brou ſeveral E- 
ſtates, and in her Anſwer to a Bill hte by her 
Infant Children to have an . Becks, Fins, Real 
and Perſonal Eſtate of her late Huſband Furrer Chap- 
lm, ſhe ſwore, that ſhe, during the Infancy of her 


Son and Daughters, received the Rents and Profits f 
Vol. III. - & | the 


dren; and in 
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8 Eſtate *—_— on us Son, aa of the — 
Eſtate that was deviſed to the Daughters, and that 
out of the Rents and Profits of the Son's ſettled Eſtate 
the payed the Bond Debts. nn the * 
* e. e bp 


— Chancellor : The Afweandh wy Marks, cab 
8 be read againſt the Daughters, who do not claim un- 
der her; * can only be read againſt herſelf and her 
Repreſentatires; ; and ſince it is not read to charge 
her, but to charge. ber ne it cannot be ul 
at all. | 


But then 3 it being inſiſted, that the Bonds being paid 
7 out af the ſettled Eſtate belonging to the Son, the 
Mother's Adminiſtrator ſhould ſtand in the Place of the 
Bond Creditors, and be intitled to recover the Money 
againſt the Fee-ſimple Eſtate deviſed by the Teſtator, 
1 Obligor in We Bonds, to his three Daughters, and 
N by the Statute of 8 Deviſe 
| liable to the RFI of the Bond Debts; 


lun hr: The Anſwer of the Mother not 
e to be read againſt the Daughters, and there be- 
ing no other 1 I will preſume, that the Mo- 
ther applied the Rents and Profits of the Daughters 
Eſtate Koca the Payment of theſe Bonds, as far as 
the ſame would extend ; for this is what in Juſtice ſhe 
dcdught to have done, in as much as the Rents, He. of 
"+, op Lands Geviſed by t FE Obligor were liable to the 
Bonds in the Deviſees Hands, and the Rents. of 'the 
Lands ſettled on the Son were not liable: This I will 
rather preſume, than that the Mother did what ſhe 
ought not to have done, in applying the Rents, Vc. of 
bn Sons Eſtate, that was fettled, towards the Dif- 
arge of theſe Bond Debts, to which it was not liable. 


7 * Lordſhip declared it was not material, 1 4 
2 ther 
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her ſhe did i in Fat apply hiſs Rents, ”" of the | 
Daughter's Eftate towards the Bonds; for | till theſe 

Rents, Nc. when received by the Mother, ſhall! be 

taken to reimburſe her what ſhe had paid out of the 

Son's ſettled Eſtate to the Bond Cres: for this 

Money was at Home, when received by the Mother, One dies ins 


and muſt go towards reimburſing her, and ſinking her "TY . 


Demands ariſing by her having paid the Bond Bebts. fied in fee 


It was further held by the Lord Chancellor, thit the . 
Lands permitted to ſcend to the Son, the Heir at ef which he 
Law, muſt be liable to the Bonds in the firſt Place [A], re 
before the Lands deviſed to the Daughters, 


and before Far: he per- 
the ſpecificx Legacies. 


| | mits to de- 
* ſcend to his 
Heir ; the 


pe ROW? 


In the next Place, he aroſe a Queſtion, 8 
as the Leaſehold Eſtate made to the Father ſor three 
Lives, came to the Son on the Death of the Father, 


the Parol ſhould not deve * the Inline of the.” 
Son? * 


FM . = 4 


+ 


[A] The R here adds the following Note: The 4665 ee 
where a Man dies indebted by Bond, and deviſes ſome Lands to J. S. 
and leaves other Lands to deſcend to the Heir at Law, not mentioning 
them in his Will; the Lands deſcending to the Heir ſhall be firſt ap- 
plied to pay the Bond Debts, is, — the Applying the Lands de- 

viſed to J. S. to pay the Bond Debts, would difappoi ee che Will, which 
Equity will not permit, if it can be avoided ; w it no way diſap- 
points the Will to 450 that the Lands not Parts ſhould be in the 
firſt Place liable to pay the Debts. But it ſeems it d\be otherwiſe, 
if the Teſtator had deviſed the Lands, though to his Heir at Law ; for, 
though ſuch Deviſe were void, (as to the Purpoſe of 8 the Heir 
tke by Deſcent) yet it ſhews the Teſtator's Intent, that the Fler ſhould 
have this Land; and therefore (I take it) the deviſed Lands to F. S. and 
the other Lands deviſed to the Heir at Law, ſhall in this laſt Caſe con- 
tribute in Proportion to pay the png OY Debts. Alſo, for the 3 8 
tioned Reaſon, (I ſhould think) the Lands itred 16 deſcend to the 
Heir at Law, and not mentioned in the Will, ſhall N jed to pay 
the Bond Debts before a ſpecifick Legacy, leſt otherwiſe 1 e Teſtator's 


Intention ſhould be Pong. 
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Lants aw Whereupon his Lordſhip beld, that in the -Caſe of 
given.to 4: Lands in Fee deſcending on an Infant, the Parol ſhall 
for thre demur in Equity as well as at Law; becauſe an In- 

Lives, 4 fant is equally incapable of defending himſelf in one 


Heir does Court as in the other; and the equitable | 
not take by 1 * 79 woo 11 


Deſcent, fo be of as great Value as the legal; but where a Leaſe 
| as tohavebis is made to a Man and his Heirs, during three Lives, 
| make the the Heir does not take by R] Deſcent, but a8 a ſpe- 
1 Parol de. cial Occupant, and ſuch ſpecial Occupancy was not liz- 
= takes as ſpe- ble to pay Debts, until the Statute of Frauds made it 
4z cat cre; Aſſets; and though it be called a deſcendible Free- 

had it been hold, it is not really a, Deſcent, being no more than 
in the Cale if there had been a (5) Deſignation of any other Perſon 
Fee deſcend- by Name to enjoy the Eſtate for three Lives, after the 


= - 2 

= - Infant, the Death of the Father, inſtead of the Heir at Law. 
. Parol ſhould + _ W n | TAG | 7 
| | have demurred in Equity as well as at LW. 


An Abow- Laſtly, In the principal Caſe, the three | Daughters 
| Mainte- had two ſeveral Sums of 10,000 l. left them, to' rake 
| Guardian Effect on their Father Porter Chaplins dying without 
bi muſt be in Iſſue Male that ſhould attain the Age of Twenty-one, 
| | wht che In- charged on ſeveral Terms for Years commencing on 
= fant then that Contingency; but the Daughters had otherwiſe 
1 to what falls very little to ſubſiſt on; and the Mother had a very 
1 in after- plentiful Jointure of about 1000 l, per Aunum, out of 
which, for ſeveral Years, the Daughters were main- 
tained; and on the Son's dying without Iſſue Male be- 
fore Twenty-one, the Daughters became intitled to the 
additional Sums above-mentioned ; whereupon, aſter 


the Mother's Death, on an Account taken of her Al- f 
e r | ets, w. 
| 5 1 th 

[B] For the ſame Reaſon, where a Diſſeiſor makes a Leaſe to a Mn Or 
and his Heirs, during the Life of J. S. and the Leſſee dies, living J. ö. th 


this ſhall not take away the Entry of the Diſſeiſee. 1 Inf, 239 
- (b) See ant? 263, the Caſe of Low verſus Burron. 
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NE he Adivinifiratcs Sal a liberal pe Dita | 
for the Maintenance of thoſe or hs who were 
now ſo ban e for. Gerd, 1 

But by. het Lord l 9 The 8 to 1250 
made to the Mother for Maintenance, muſt have Re- 
gard to what the Daughters were intitled to at tho 
Peath of their Father; and, until the Contingencyß 


fell in, ſhall not exceed on Banne of ae e ori- 
ginal Fortions. Nee e 
A 1 


i ted Nen 
* 1 N Minn 
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Margaret an e murren "verſus Caſe 100. 
Heuer 8 A, Lunge 


cellir Talbot. 
ut; 


OH Claud. — 7 a great Banker at ie, made 

his Will, and thereby gave ſeveral Legacies, and 
made one Theluſon, a French Proteſtant, Reſiduary Le- 
gatee, and one Hammond, an Advocate of the Parlia- PF 
ment at Paris, n and died. . 


The Teſtator had two Brothers, W 1 boch Jead; 
but each of them left a Son, who were (or at leaſt al- 
leged they were) next of Kin to the Teſtator Turton; 
and theſe two Nephews ding wh a; Progeſs at Paris 
to ſet aſide this Will, pending which Suſt, both the 
Nephews died, and they Mothers, the now Plaintiffs, 
took out Leeks of i to heir reſpective 
deceaſed Sons out of the Spiritual Court at Paris, and 
then proceeded in their Suit to ſet aſide the Will of 
Tourton. Whereupon a Sentence was obtained to ſet 
alide that Part of the Will, by ubich che Reſiduum 
was deviſed to this Theluſon, by Reaſon, (as Was ſaid) 
that he was a Proteſtant. The Sentence at Paris alſo 
ordered, that Theluſon ſhould account for ſo much of 


the Aſlets as he had received, to the -NOW Plaintiffs, 
Vor. III. oY 1 . and 


I 
CY 
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and deliver up to them all Securities, Books and W. 
tings relating to the Perſonal Eſtate of Towrton the Te. 
ſtator. Hammond the Executor died, and one Payer 
took out Letters of Adminiſtration in the Prerogative 
Court of Canterbury, with the Will of  Towrtos the 


F 
1 1 
29 


4 


And now the Plaintiffs, the Mothers, brought their 
Bill againſt the Defendants Flower, and Panfier the Ad. 
miniſtrator with the Will annexed, ſhewing, that {. 
veral Bonds, Mortgages and Securities belonging to 
Tourton the Banker, were taken in the Name of the 


Defendant Flower, for which the Defendants ought to 


account, 


* 


| „ + | $5 Ws 904 th 

The Defendant Flower demurred, there being no Re- 
reſentative of the Teſtator Tourton before the Court; 
* though Panſer, the Adminiſtrator with the Will 
annexed, was made a Defendatit, yet it did not aps 
pear, but. that Hammond the Executor had made a Will, 
and left an Executor; in which Caſe the Adminiſtra- 


tion granted by the Archbiſhop of Canterbury to Panjer 
woe ye vouk. mals te? * Wis 


One furs s But by the Lord Chancellor Here being an Admini 
1 0 1 ſtration taken out of the Archbiſhop's Court, I will 
without look upon the ſame to be good. Fe og dah 


ſhewing, 


be intended to be a good 


that J. S. died Inteſtate; yet an Adminiſtration taken out of the Arch in s Court ſhall 
7 we the HON Re. 


I Then it was ſaid for the Defendant, that admitting 
| ſentative of the Teſtator Tburton before the Court, fill 
there wanted ꝓroper Parties; becauſe there ought to 
be Adminiſtration taken out by che Plaintiffs, the Mo. 
thers, to their Sons. Now, though the Mothers had 
obtained Letters. of Adminiſtration in the Spiritual 


_ "an Court 
d ; N 


|\ 
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Court at Paris, yer! this was Nothing to t be Plrpoſe, Adm - 
a8 it could e be taken Notice of in our Courts; ole game 


though, it Was true; this was not the Demurrer — 8 2 at 
Record, yet the Defendant was at Liberty ** dem fit taken Notice 
the Bar ee, * +4 * KY ; * Hof in our 

PR 2: 1 „ f Cours. 


Lord — The Defendant m. 
Bar ore tent; and this Demurrer, 
Plaintiffs having taken out a 
their Sons, is a ſufficient Cauſe, for' without it the bein low: 
Plaintiffs cat have no Right, — our Courts can take 8. te can- 
no Notice of what is done in the Spiritual Court be- Cons. 
yond Sea: Therefore the Demurrer muſt be allowed, 
but without Cofts ; becauſe the Demurrer on Record 
was an ill one, and the Plaintiffs not to blame to argue 
it; but then neither ought the Plaintiſfs rg have Colts, 
the Bill appearing to be ill, and to want Parties, 


almuch as roper Adminiſtrators to the Bois are _ 
before the Court. $9.27 \ 1 © 


wits + "27s Nr an 

Note; What is Laid his 1 vera. 78, Durdam verſus 
Redman, that Coſts ought to be paid for 4 ne De- 
murrer inſiſted on at che Bar ore Fore is not now 
the Practice. 2 r " 20h 
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Tan verſus weh, c 101. 
*. Lud Chan- 
cellur Talbot. 


N thi Cale ins Aa Bos ws. Rule by the Lord i « Dec | 
Chancellor, that i a Decree ; ere { and that 95 paint: | 
Decree inrolled; 40 that the Cauſe cannot be reheard fm ci 
upon Petition; the Party grieved can in no Caſe let bs rebeard; 
alide this Decree, or obtain Relief aint jt by an ori, then there i 


ginal Bill; for then the Decrees of the Court would bat br Ei 
mw: ing n th Ec of th Docs, or op Maes Cl 
ef. EEE | 
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„ Ig 


be oppoſite 1. chte one to _— nay which 
would breed the utmoſt Confuſion: Wherefore the 
only Remedy in ſuch Caſe is by Bill of Review, which 
— be either for Error appearing upon the Face of 
the Decree, or upon ſome new Matter, as a Releaſe, 
Receipt, Tc. proved to have been diſcovered fince ; for 
unleſs this Relief were confined to ſuch new Matter 
it might be made Uſe of as a Method for a vexatious 
Perſon to be oppreſſive to the KIT Sides: and for the 
Cauſe never to be at * Ry 


IS " 4 * 
5 Fo * £4 , 


* * 


Caſe 12. Viel verſus Edwards. | 


Lord Chan- 

cellor Talbot. | 

Lend een, Deviſed 125 to B. [ni c. wi the Swen of 
and B. and © them, and the Heirs of ſuch Survivor, in Truft 


the Heirs of "to ſell, The Eſtate was decreed to be ſold, and it 


in Truſt to being referred to the Maſter to ſee, whether the Par- 


the her ties could make a good Title, the Maſter reported, 
tance be in that the Parties could not make a good Title, — 
he Tos being no Fee- ſimple in the Truſtees, for that the Re- 
Rees . mainder in Fee could only be veſted in the Surtivor, 


make a good and it was Uncertain, which of the two Truſtees would 


Title by E- be the Survivor. 
Roppel, | 7 * 


Whereupon, en bäng * to E Maſters 
| Report, the Lord Chancellor held, that the Truſtees 
joining in a Fine of the Premiſſes would paſs a good 
Title to the Purchaſer by Eſtoppel (i); that here the 
Fee was in Abeyance, and as, where the eldeſt (Y Son 
of Tenant in Tail levies a Fine, and ſurvives his Fa- 
ther, though he afterwards dies without Iſſue, yet this 


will . a good Title, as lang as the Tenant in 8 


(i) IM If any Thing could operate by pry) & rede in this 
Caſe, becauſe an Intereſt paſſed? See 1 Inſt. 45. 4. 47. 6. 
(t) Bradſtock verſus Scovel, Cro. Car. 434, 543. P 
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bs Iſſue, pe thereby * che 800, 
who muſt derive his Deſcent. from 2 not- 
withſtanding the latter at the Time of the Fine le- 

vied had nothing: 80 in the principal Caſe it was 
certain one of TE Ne anos muſt be the Survi- 

vor, and intitled to this future Intereſt; conſequently. 

| his Heirs claiming under him would de eflopped, by. 
Reaſon of the Fine levied by their Anceſtor, to ſay 
Partes finis nibil babuerunt, although he that levied the 
| Fine bat UN IR no Right I I. 
tingent Fee. bits | 


And it bill aid by the Oui. 8 7 
the Deviſor would join in the Oonveyance to the Pure © 
chaſer ; his Lordſhip replied, that the Heir's joining 
would ſupply the m—_ of proving the Will, but that © 
in every Aber R it would be void. And the 
"i his Lora cited the Caſe of Meals verſus 
Lower, un Poll = ppp ence 54, where à Fine wan 
adjudged to paſs an Eſtate not veſted, by way, of E-. 
app), and. 09 com. th agereh: re RR Ne 
nme rr NN 


Luxton verſus me, 


TE plaintiſf was the eldeſt Son and Heir 282 Iu Heir at 
| and. claimed as Iſſue in Tail under n Settlement. Joon 
The Defendant intitled himſelf under the Will of Te- ar 2 = 
nant in Tail, and a that the Tenant in Tail had h nl have 
luffered a Recov The Plaintiff brought a Bill for bis 281 4 
a Diſcovery of the Writings and of the Deed of Settle- gest bee Pe 

ment, and the Defendant inſiſted that the Intail was>i=; Bu: if 


cut off a Recov . .. Law be 
by * Plaintiff, and 


miſcarries in „ but on Hs Suit appearing 9 be ground, 
ſhall pay Coſts. 


Vol. III. . 5 CG __ "hs. 
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Accordingly the Plaintiff brought an Ejectment, when 
a Verdict was found for the Deſendant. 


And the Matter coming on upon the Equity e 


* 
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Tele Cauſe being heard, it was decteed/ thir' the 
Vritings ſhould be brought before a-Maſter, and the 


Bill retained for a Twelve-Month ; and in the mean 
Time, the Plaintiff to try his Title in an Ejectment. 


8 * 
\% | N. 1 


ſerved touching Coſts; on the Behalf of the Plaintif it 
was objected, that he was an Heir at Law, and ap- 
peared now to be a diſinherited Heir; that he had a 


bable Cauſe of Suit; and it was enough for him to 


ſe his Eſtate, without being puniſhed with Coſts into 


the Bargain, which would be affidtionem affiidio addere. | 


don. See Vol. 2. 285. Biddulph verſus Biddulph. - - -- 


his Coſts; () but in the 


Lad Chancellor: When an Heir is made a Defendant | 
to a Bill brought to prove a Will, there he ſhall hare 
preſent Caſe he is Plaintiff, 
and comes here for the Aid of the Court, und to be 
furniſhed with the' Deed of Settlement, which: Aid he 
has had; and at h it appears that this his Appli- 
cation to the Court was groundleſs, for that his Title is 
barred by the Common Recovery of his Anceſtor, 


which prima facie is to be preſumed regular, and there 


is no Fault in the Defendant, nor any Reaſon he ſhould 
loſe his Coſts. On the contrary the Plaintiff, in con- 
teſting the Common Recovery ſuffered by his Anceſtor, 


appears to have been in the Wrong, and ought to pay 
eli Colts M the Sum. 


7 
1 
% : 
. - 1 , * 
- 


- 


ki O Even though be croſs examines the Plaintiff's Wirneſſes, 
fuſes to releaſe his Right; / otherwiſe if he examines Witneſſes 


and re- 
of his 
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Margaret Mar 


* Lord Chan- 


gt r W þ | 
and William Evans... ris. = 


7 j {5 l 


- 
= 


NE William Jennings was ſeiſed in Fee of the Dehne 


Manor of Turner's Court in Oxfordſbire, and. ha- — 1 


ving no Iſſue nor Wife then living, and having 3 Siſter, ag bin dH 


the Plaintiff, that was his Heir at Law, (but whom he Mainte- _ 


never correſponded with, nor'ſhewed any Kindneſs to, base wo 


having frequently declared he would leave his Eſtate to rnſedRights | 


. . 1 0 | . * ithin the 
his Wife's Son, one Jobn Evans, with whom in his Statue of 


Life he had intruſted the Management- of his Eſtate 32 H. 8. 4; 


and Concerns, and to whom he had given the Keys. of 
his Cloſet where all his Writings were): This William - 
Jennings made his Will dated the 5th of i November 
1731, whereby he deviſed the Premiſſes to the ſaid 
Jobs Evans in Fee. But the Plaintiff: ſet up another 
Will made ſubſequent to the former, and bearing Date 

the 18ch of Jm 1731-2, whereby the ſaid Teſtator 
Jennings deviſed the Premiſes to his Siſter the Plaintif 
Margaret Sharp in Fet. , There were ſome Circum- 

ſtances by which it appeared, that the Plaintiff Mar- 

garet Sharp did herſelf — to miſtruſt the Will under 

which ſhe claimed. But at Length ſhe brought an 
Ejectment, which being tried at the Aſſiſes at Oxon, 

ſhe there recovered a Verdict. Alſo ſome Part of the 
Premiſſes being in Leaſe, and the Leaſes in the Poſ- 
ſeſſion of the Defendant Euaus, who claimed under the 
firſt Will, the Teſtator's Siſter Sharp brought her Bill 
in this Court againſt the ſaid uh Evans, ſhew ing that 
the Leaſes then ſubſiſting of good Part of the, Premilles | 
did hinder the Plaintiff's -Proceeding in the Ejectment, 
and praying that the Matter might be tried by an Iflue, 


| The 
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The Court direed the ſaid Iſſue to be tried at the 


6 Bar of B. R. by a ſpecial Jury, which accordingly was 
or 


tried, and a Verdict found for the Plaintiff the Teſta 
tor's Siſter. 12 | dr n 5 

| Whereupon a Decree was made, that the Plaintiff 
ſhould hold and enjoy the Premiſſes; and that the 
Defendant Evans ſhould deliver up all the Deeds 
and Writings to her, The Title Deeds were demand- 
ed of the Defendant Evans, and he, for not deliveri 
them, impriſoned in the Fleet, where he died. A 
now the Plaintiff Margaret Sharp the Siſter brought a 


Bill againſt the Defendant Carter and Milliam vans, the 


Son and Heir of the ſaid John Evans, ſetting forth 


theſe Recoveries of the two Verdicts; that the De- 


fendant Evans's Father died in Priſon in Contempt, 
without having delivered up the Title Deeds; and that 
the Defendant Carter had got ſeveral of theſe Deeds in 
his Poſſeſſion, pretending to have made a Contract with 
the ſaid John Buans (the Deviſee by the firſt Will) for 
the Purchaſe of the Real Eſtate late of the ſaid Wiliaw 
Fennings, and to have advanced ſome Money on that 
Account; and the Bill charged, that if the Defendant 
Carter did make any ſuch Contract, it was after he had 
Notice of the Will under which the Plaintiff claimed; 
and that ſuch Money was advanced by the Defendant 
Carter on Account of Suits, and to carry them on. 


As to ſuch Part of the Bill as prayed. a Diſcovery of 
any and what Monies were paid or advanced by the 


Defendant Carter to Evans, on Account of the Suits in 
the Bill mentioned, or for carrying on the ſame; it 
2 that the Defendant Carter was not a- Party 


to the ſaid Suit in the Bill ſo charged to have been 


carried on: The Defendant Carter demurred * 
1 | O 


* 


— 


— 


756: 
* that the Praying of ſuch Diſcovery had a 1 endency 
to charge the Defendant with Maintenance. Alſo, as 
to ſuch other Part of che Bill, which ſought to diſ- 
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cover any Contract or Agreement made or ſuppoſed 


to be made between the Defendant and the ſaid Evans, 
for the Defendant Carter's becoming a Purchaſer of any 
Part of the Real Eſtate in the Bill mentioned to have 


been late the Eſtate of the ſaid William Jennings ; the 


Defendant pleaded the Statute of 32 H. 8. cap. 9. ſets. 


2. made againſt Selling or Contracting to ſell any pre- 
tenſed (i. e. controverted) Rights or Titles, Whereby 
the Perſon bargaining, giving or ſell ing, their An- 
teceſſors, or they by whom they claim, muſt have 
been in Poſſeſſion of the ſame, or of the Reverſion 
© or Remainder thereof, or have taken the Rents or 
* Profits thereof, by the Space of one whole Year next 
* before the ſaid Bargain, c. made; upon Pain that 
* he that ſhall make any ſuch Bargain, Sale, Cove- 
* nant, Promiſe or ' Grant, ' ſhall forfeit the whole 
Value of the Lands, &c. ſo bargained, Ts. and 


* that the Buyers and Takers thereof knowing the 


© ſame, ſhall forfeic alſo the Value of the ſaid Lands, 
„Oc. ſo by him bought and taken as aforeſaid, one 
* Moiety to the King, the other to the Informer.” 


And in Regard that, if any ſuch Contract or Agree- 


ment had been made betwixt Evans and the Defen- 
dant Carter for his becoming d Purchaſer of the Pre- 
miſles, it was. made after that Bum was put out of 
Poſſeſſion by Order of this Court, and a Receiver ap- 


pointed for the ſame; the Defendant pleaded the 


7 2 
- 8 a 4 
ſ.» 


laid Statute of 32 H. 8. and that the Plaintift*s ſeeks 3 


ing ſuch Diſcovery did tend to ſubje&t the ſaid Defen- 
dant to the Forfeiture of the Value of the Land 


in the 


Bill charged to haue been contrafted for; and the De- 


fendant diſclaimed 4 to the Premiſſes otherwiſe 


than by a Mortgage t 
Vol. III. 5 D 


he had thereon, and diſclaimed . a 
any 
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any Right to the Title Deeds ; 7 by his OA 
ſaid, he had delivered back all the {aid Deeds to the 
Mortgagor Evans, from whom he received the ſame. 
Alſo, the Defendant by his Anſwer ſaid, that at firſt 
he lent 100 J. to the ſaid Evans on his Bond only, and 
that he afterwards lent another 100 J. to the ſaid 


Evans, and took the ſaid Evans's d- of the vid 


Manor for his Security. 


It was aid for. the Defendant Lab, * the Bill 

as to him, being only for the Title Deeds, and he 

- having {worn that he had delivered all of them back 
| to Evans the Mortgagor, from whom he ; had received 
them; the Reſt of the Charge of the Bill could not 

be relevant; but now appeared to be thrown in only 

to ſatisfy che Plaintiff's Curioſity, or to ſubject the 
Defendant to further Trouble on ſome Criminal Pro- 
ſecution; and that the Advancing of Money towards 
carrying on a Suit to which the Defendant was no 
Party, muſt be Maintenance, unleſs where the Perſon 

ſo advancing, c. be the Huſband, Father, or Guar- 
dian, and ſo on that Account allowed to diſburſe the 
Money; and that if this were but n the Court 

ou * not to compel an Anſwer. 


4 


on the other Side it was unge, that the Advancing 
Money y, unleſs the Party advancing was to have Part of 
the Thing recovered, is not Maintenance. | 


| Lord Chancellor : Unleſs my Advancing of Money 
towards carrying on a Suit for a third — be 
A Perſon in- Maintenance, (which I think is not) then the 'Defen- 


tereſted in dant Carter cannot in the preſent Caſe be guilty 


(as a Mort- thereof; becauſe he appears to be a Party intereſt- 
gagee) tho 

he * Party to the Suit, may expend Money in nt the Title, win 1 5 guilty 
of Maintenance, 


65 4 | ee 
* 


E <A. irs. 


— IX 


nm—= 


De Term. J Trinitatis, 1735, 399 


— 


ed (m) by Virtue of the Mortgage ſo made to him 
as aforeſaid; and though he be no Party to the Suit, 
yet as he claims a Mortgage on the Eſtate, he may 
ly out Money in ſupporting the Title: Wherefore 
this not being Maintenance, the Demurxer is ill. 


But the Plea of the Statute of 32 K. 8. againſt | 
Contracting for pretenſed, i. e. controverted Rights, 


% 


ſeems to be good. Not that I think the Appointing The Ap- 
a Receiver 1s, in every Caſe, a Turning the Party * 
out of Poſſeſſion. For Inſtance, where an Infant js vt in all 


intitled, in ſuch Caſe there can be no Colour to ſay, Turning che 


that the Appointing a Receiver (which is truly and Party out of 


properly the Hand of the [C] Court) puts the In- 2 where = 


fant out of Poſſeſſion. But where there is an adver- — 15 
{ary Suit, and two Perſons (as in the preſent Caſe, an Infant's 


the Plaintiff Sharp and Evans). are contending for the F<; in 


Right, and the Plaintiff Sharp brings her Bill againſt the Re- 


Evans, in order to recover the Poſſeſſion; and Sharp 18 


having on the firſt Verdict obtained by her, procured Foſſefion of 
a Receiver to be appointed, and ſuch Receiver having but on the 
been, on the laſt Verdict that was recovered at the pointing 
Bar of the King's Bench, ordered to ſurrender up an adverary = 


the Poſſeſſion to the Plaintiff Sharp: I cannot in this Se 47 
Caſe, call the Poſſeſſion of the Receiver, the Poſſef- Plaintiff in 


ſion of the Defendant Evans; but rather the, Poſ- emen 


has recover- 


ſeſſion of the Plaintiff Sharp, who appears to have « a Ver- 
the Right to the Premiſſes. Neither can I fay or de . 


ceiver's Poſ- 
ſeffion ſeems to be the Poſſeſſion of him that has the Right to it. 


. (m) See Mo. 656. 


[C] For this Reaſon the Court will e 2 Receiver in 

ofſeſſion in a ſummary Way, and will order the Tenants to attorn 
to him, and t him a Writ of Aſſiſtance, without firſt awarding 
an Injunction Er the Poſſeſſion, which in other Caſes is the uſual Pro- 
ceſs. 4th of OZ. 1718. by the Lord Parker. 
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hold, that the Defendant Evans was the Perſon in 
Poſſeflion for a Year next before the Defendant Car. 
ters Contracting for the Purchaſe of the Eſtate ; and 
ſince it may be putting a Difficulty on the Defendant 
Carter to compel him to anſwer to this Part of the 
Bill, 1 do therefore allow the Plea of the Statute of 
32 H. 8. againſt the Contracting for pretenſed (or 
controverted) Rights or Titles. | 8 
| I | 
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Caſe 10 3. 


Blue verſus Marſhall & Ux. 
Lord Chan- 
cellor Talbot. 


On the Defendant s Exception to the 14 0 
KReport, after N 


HE | Plaintiff was the Widow of James Blue, Tho, gene- 
who by his Will gave a Legac r. 
Truftees, in Truſt for the Teſtator's Wife for her Life, 1 
and afterwards for his Daughter the Defendant, Ann Le, 
Marſhall, for her Life, and afterwards to her Children ing or re- 


the Plaintiffs. The Bill was brought to compel the Debe* muſt 


Defendant Marſhall, and his Wife, Cwho, on the Exe- f for 


cutor's Renouncing, had taken Adminiſtration to her, «4 f his 


Father with the Will annexed) to pay 
the Hands of the Truſtees, to the Intent the Plaintiff, Oe Free 
the Widow, might have the Intereſt far her Life. Lane, it s 
The Defendant inſiſted upon Want of Alete. N 


on 


Vor. III. 1 E 


of 200 l. to 2 | 


a to 
this 200 l. into be been for 


= 
—— — —— P, — —— COS GO OO” — ——— 
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On the Hanieh of the Cauſe the 8 was, "tha 
the Defendants ſhould account for ſuch Part of the 
Perſonal Eſtate of the _ Teſtatox Blue, as came, to. the 
Defendants Hands, or to their Uſe. The Maſter re- 
ported, that the Teſtator Blue was poſſeſſed of a Term 
for ſixty Years in a Meſſuage and i Lands at 
Green, in Middleſex, which the Teſtator- had let to 
one Dallow for thirty Years, at 100 J. per Auna, 
which Leaſe was decreed, among other Things, to be 
ſold for the Payment of the Teſtator 8 Legacies; and 
that at the Time of the Death of the Teſtator there 
was 125 l. due for one Year and one Quarter's Rent 
of the ſaid Meſſuage and Lands; that after the Te- 
ſtator's Death there was 1001. more dye for a Year's 
Rent; and that the ſaid Dallom the opt ſoon after 
beckme inſolvent, and unable to pay the ſaid-Arrears of 
Rent, being 225 l. upon which the Defendant Marſball, 
and his Wife, without r the Plaintiff, releaſed 
to the {aid Dallow not only the {aid Arrears of Rent 
- amounting to 225 J. but al, gave him 20. out of his 
[ Marſhall's] own Pocket, upon Condition that the Te- 
nant ſhould forthwith quit * Poſſeſſion of the {aid 
Meſſuage, which i gly he did; and thereupon 
the Lealchole Premiſſes were fold for the ſes in 
the Decree; but the Maſter charged, the Defendant | 
with the ſaid Arrears of Rent of 225 l. it being the 

voluntary Act of the Defendant to releaſe them; but 
allowed the Defendant the 20 l. which he had paid out 
of his own Pocket. Upon which the Defendant ex- 
* to that Part of the er 8 Report. 


And ſor the Plaintiff it was obj jected, that whenever 
an Executor, Adminiſtrator, Guardian, or Truſlee, will 
of his own Accord releaſe a Debt, this being his vo- 


r. AQ, he ſhall anſwer for it; and the rather 
in 


3 


* 
9 * 


8 * 
* 


- „ — . , 1 , 
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+ thi preſent Cale, for that the Defendant, who made | 
the Releaſe, ought to have firſt aſked the Plaintiff 


for her Conſent to the Making of the Releaſe; or, in 


Caſe of Obſtinacy in her, to have applied to the Court 


for their Directions in the Matter; and though it 


might be true, that the Tenant was at that Time in- 


ſolvent, yet ' hereafter he might become ſolvent, and 
able to pay the Rent; whereas, in Caſe the Tenant 


ſhould ever become capable” of payitig che Rent, this 
Releaſe would extinguiſh it; 


the Poſſeſſion, that was of no great Value, there being 


a Proviſo in the Leaſe for the Landlord's Re- entry in 


Caſe of Nom payment of the Rent; fo that the Te- 
nant's giving up the Poſſeſſion was no more, than 
what the Landlord could recover 
Conſent of the Tenant. 


Lord Chance)tor contra The Defendants are decreed 
to account for all the Perſonal Eſtate that. came to 


their Hands, or to their Uſe; but theſe Arrears of 


Rent were neither received by them, nor did th 
come to their Uſe ; and the Tenant” becoming inſol- 
vent, the Eſtate has not ſuffered by this Releaſe, in 


Regard, if the Arrears of Rent bad not been releaſed, - 


the Defendant could never have gotten them, when the 
Tenant was unable to pay them and if the Teſta- 
tor's Eſtate has not fi Rered on Account of this Re- 
leaſe, there is no Reaſon” it ſhould gain thereby. 
The Defendant ſeems to have done Nothing, but 


what was prudent. . A vexatious Tenant may put his 


Landlord to great Trouble and Delay, by a wrongful 
Detainer of the Poſſeſſion, and by damaging the Eftate 
m the mean Time, and may force the Landlord to 
Ejectments, Writs of Error, and Bills in Equity, by 
Means of which he may loſe not only his 


accruing 
Rent, but his Coſts of Suit; ſo that this Releaſe ſeems 
to be for the Benefit of the Teſtators Eſtire. 


Neither 


A 


_ 


and as to the Gaining of 


by Law, without the 


1 


— 
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Neither will I make a Difference b Ln the 201, 
allowed by the Defendant, and the Releaſe of the Ar. 
rears of Rent; for both were but one intire 
ration for the Tenant's quitting the Poſſeſſion; and 

by the ſame Reaſon that the Defendant has been ul. 
lowed the one, he ought to be allowed the other, * is 
moreover a ſtrong, preſumptive Argument, that the 


Defendant has acted fairly, and according to what be 


thought was for the Advantage of the Eſtate; ſince the 
other Defendant, his Wife, 1s to have the Benefie of 
the 200 L (now ſued for) after the Widow's Death, 
for the Advancement of her and her Children, and 


conſequently is a Sufferer by the Tenant's ra in- 
ſolvent, as well as the Widow. 


* 4 


, and lx nor the Do 


Therefore allow the Exc 


fendant be charged with thele Arrears of a 
Caſe 106. Aron verſus Apron 
Lord Chan- . | 
cellar Talbot. 


On an Appeal from a Decree at the b. 


D T HE Caſe was gu The Teſtator had no more 
Cool Bank than 53601. South Sea Annuity Stock, but by bis 
oe ok 0 Yang the Sum of 6000 l. South Sea Annuiy 
"a Teſtator Stock to Truſtees, in Truſt to ſell and inveſt in Land 
has but. to be ſettled on his Nephew the Plaintiff for Life 


53601; no 


more than Remainder over; and until the Purchaſe 5 * be 


3 „ made, the N ſephe w to have the Intereſt or Diyidend 
| and che Beſ of the South Sea Annuity Stock for his Life, The 
do Ad, Perſo- Queſtion was, whether the Reſt of the Teſtator's Per- 


nal Eſtate 
not be obliged to make it up booo . but © it might be otherwiſe, if he Teljator had 10 


Stock at all. 
2 | | SY . ſonal 
% a 


Pe Term. . | Michaelis 1780. 5 


ſonal Bflate, which was very Sede ie ould be | 
liable to make it up $0001. or whether no more ws : 
by the Will, chan the Stock which the T:Rtatos Was 


pre ws at the 2 of n bis bs and at 
his Dea P 1 | 


The Maſter of the. nd 5 4 ahi: no 
more paſſed by the Will than the 53601. South Sea 
Annuity — which the Teſtator Was poſſeſſed of. 
And now the Cauſe coming per ana | 
cellor von an S000 


It was argued for the Plaintiff; that the Deftienc ncy 
ought to be made up out of the Reſt of the Teftator's ® 
Perſonal Eſtate ; for that here was plainly a Miſtake in 
the Teſtator, who intended the full Legacy of 5000 ,. 
that this was a ſpecifick Legacy, which in Law is fa- 
voured, and allowed a Preference before others ; that if * 
the Teſtator had at that Titne had no Stock at all, the 
whole Legacy muſt have been made good out of the 
Reſt of the Perſonal Eftateg, and there ſeemed to be 
ſtill more Reaſon to ſupply this ſmall Deficiency ; and ir 
was compared by Mr. Facakerly to the Caſe, in 2 Leon. 
of a Man's deviſing his Land i in ſuch a Place, where 
he happened to have no Land, but had Tithes, and 7 
was held, that the Tithes ſhould paſs. | * 


But the Lold Chancellor el the Decree at the Eph Le 


Rolls, obſerving, firſt, That though ſpecifick Legacies N 
have in ſome ReſpeQts the Advantage of thoſe _Y are ſpeQs 


pecuniary, ſo as to be paid in toto, and not in Aver- vin le | 

2 on a Deficiency of Aſſets; yet in other Reſpeche fre the 
they are diſtinguiſhed 15 their (4) Diſadvantage | 

pecuniary Legacies 3 as ſe they ſhall have; been 98% © 

loſt or aliened by the T ator in bis Lifetime, they a. 
mult then fail in toro. 
(a) See Vol. 1. 540, Hinton verſus Pink. 


vor. Il. 5 F 9 
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Wiere the Secondly, That where one deviſes a Debe due to him, 
Tan: after which the Debtor, uncalled upon, pays in the 
and after- Debt to the Teſtator in his Life-time ;. this would 


- wards re- . — . 

ceives it, or tainly be no Ademption of the Legacy; here "no 
_ alk i AQ done by the Teſtator himſelf, but, by 7 — 
Caſe is he Who might oblige the other to receive his Money; and 
gion of che that ſo indeed he thought it would be, where che Te. 


| Legacy, ſtator himſelf ſhould (5) call for the Debt, ſeeing this 


might be done from an Apprehenſion of ' ſuch Debt 
being in Danger, and with a Deſign to ſecure it, and 
being Perſonal Eſtate, and not, diminiſhed by remain- 
ing in the Teſtator's Coffer, inſtead of the Hands of 
the Debtor, it may well paſs by the Will. 


But that, cbirdly, in the principal Caſe it did not 

appear the Teſtator ever had more than the 53601. 

South Sea Annuity Stock; and regularly ſpeaking, withe 

out ſome plain Words manifeſting an Intention to that 
Purpoſe, no de: 1 ſhall paſs, but what the Teſtator 

was himſelf poſſeſſed of; chat it is more natural to 

{uppoſe a Man intends to give what he has, than what 

he has not; that in the Caſe cited from Leonard's Ne- 

One has no ports, the Tithes were held to 
bras out of the Land, and are Part of the Profits thereof; 
Tithesthere, but principally, becauſe the Teftator having no Lands 
all his Land there, the (e) Whole muſt otherwiſe have been rejected; 
in A. the 
Tithes, as 


are iſſu- 


(3) See Vol. 1. 465, Earl of Thamend verlus Earl. of Sufalk 0 


Vol. 2.4470, 471, Ford verſus Flemming. 6 Fw 
(© Agrecably to the Caſe of Day verſus Trig, Vol. r. 286. 


Graders 


„ .* 
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ba verſis Liter.” ee 109, 


1 706 1 ' Lord Chan- 
We * cellor Talbot. 


Jonas e Bey Plaintit' Father, entered The gn 
into Articles with Themes Poole; dated the ich of fn Tas 
Mech, 1729, for the Purchaſe of a Tenetment called t» convey, | 

Hardings-Millwood, by which Poole covenanted for bin- wn 
Cf and his Heirs, convey the {aid Tenement be- Thi 8 
fore the 21ſt of March then next enſuing ; and in to ſuch as 

Conſideration thereof, dae corenunted iS pex OF Loc e 
the Purchaſe Money. ; 88 Os 


af 
Poole died in the Devineber fallowin beley any Con- 
veyance Was made in Purſuance of Artis Upon 
whoſe Death the Prerniſſes in Queſtion deſcended to Hays 
nah the Wife of Thomas Lifter, and Elixabeyb' the Wie 
of William Ford, (two of the 
MY) OO NETS | 

Mary Bagnal, the third Dan | 
Godoy the contrafting Purchalet died, and the Plait 
tiff, as his eldeft Son, and Heir at Law, brought this 
Bill to have: the Eſtate con | according to the 
Directions of his Father's Will, upon Payment of the 
Purchaſe Money by the Executor ee HE 
his Bill amicable Anſwers were put in, ſubmitting co 
the Direction of the Court. 1 hs | 


The only! i WII the OT ters 
of Thomas Poole, nd Kabel Begnat the Heir ar Law 
of the third Da „were Truſtees within the Ack 
of 7 Ame, cap. 19 9. intitled, An Ad to enable In- 
2 „ fants, who are ſeiſed or ace of Eſtates in Fee 
in Truſt, or by ortgage, to make Con- 
* Veyances of ſuch as for if they 


2 , 


4 


though Richard Bagnal was an Infant: But if the Ar. 
ticles did not raiſe a Truſt within that Statute, in ſuch 
Caſe the Plaintiff could only have a Decree, that the 
two married Daughters, who were of Age, ſhould con- 
vey immediately what was veſted in them by Deſcent, 
and that he ſhould hold the Share of the Infant tili 


he came of Age, with Liberty for the Infant then to 


ſhew Cauſe, why he ſhould not convey ſuch Share 


according to the Articles. 


Lord Chancellor : There can be no Doubt wich Re. 


gard to expreſs Truſts by Deed, but that an Infant, 
being a mere Truſtee, may be ordered to convey ; 
and there is no Inconvenience in directing an Infant 
to part with an Eſtate, which is of no Benefit to 
him. But the preſent Queſtion is, whether this, be- 
ing a Truſt only by Conſtruction of Equity, be within the 


Ad; and here I incline ſtrongly to the Negative. In- 


deed, with Regard to its being a Truſt, there can be 
no Doubt, but that it is ſo; for whenever one Man 
enters into Articles for the Sale of an Eſtate, and agrees 
to convey it to another, in Conſideration of a Sum of 
Money engaged to be paid by that other Perſon ; from 
the Time the Articles ought to be performed, the one 
becomes. intitled to the Eſtate, and the other a Credi- 
tor for the Purchaſe Money; and ſo there can be no 
Difficulty in decreeing a Performance of the Articles. 
But I cannot think conſtructive Truſts to have been 
within the View of:this Act of Parliament, which does 
not make Proviſion for Infants to convey in Purſuance 
of the Decrees of this Court, but only gives Power to 
make Orders in a ſummary Way, in Caſes that are 
originally plain, and uncontroverted by the Parties. 


1 Wherefore, this Caſe ſeeming to his Lordſhip to be 


left to the Common Law, as that ſtood before the Ma- 


king of the ACt, it was decreed, that the two Dang 
I | - ould 


— ; 
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ſhould convey immediately, and that a Day ſhould be 
giren for the Infant Bagnal to ſhew Cauſe within fix 
Months after he ſhould come of Age, with 3 to 
the Plaintiff to apply to the Couft, in Caſe any Prece 
gents could be found, where ſuch 


bad been held to be within * n "=y n 
$49 Ex Parte Vernon. [a] pig 


of 
_— 7 * 


[A] 4. 3 and by. big Will gerte leder in Fee to 
an Infant, charged with all his Debts and Legacies The Perſonal Eſtate 
was greatly deficient, and the chief End of the Bill was, chat the Infant 
might be enabled to ſell ſo much of the Real Eftatey as would ſuffice for 
the Payment of the Debts and Legacies. . It was admitted the Infant 
could not (as yet) be ſaid to be a bare Truſtee for the Creditors, Ec, ſince 
he had the Surplus (the Part of the Eſtate) to his on Uſe ; but 
ic was inſiſted, that when the Maſter ſhould have aſcertained the Debts, 
ſet out what were the proper Lands to be ſold, and what would be ſuffi- 
cient for the Payment of the Debts and 
theſe Lands. would be a bare Truſtee ; and- as this A was remedial, 
and made to ſupply what was before a Defect in the Law, it was but rea- 
ſonable to inlarge it by the moſt favourable Conſtruction. 

Cur: It is very true,” this is a remedial Law bot fill the principal 
Caſe is not within | it, in Regard the Act only, ach ade whotd tbe 
Infant is a bare Truſtee originally, and at the Death of the T ator, not 
where he is made ſuch by den ſubſequent Acts done by a in 
ſetting forth what Debts and there are, how far the Perſonal 
Eſtate is deficient, and what Part of the Land is fit to be od, which 
Report will confiſt of ſeveral Matters, which the Infant, when of 
may be adviſed to controvtrt f and therefofe this will ndt gender the 
fant a Truſtee for theſe Lands within the A. Fe 'Reaſbn the 


Court refuſed to make a Decree, that the Infant ſhguld join in the Sale, 
but directed the Maſter to take an Account of, the 5 
and of the Perſonal Eſtate, and what Deficieticy therg was t 

alſo what Part of the Real Ede was re pe Ac the Infant to 
convey when of Age, | unleſs he ſhould ſhew 10 che contrary within 
ſix Months after he Mould 


come of Aga, AT thy Rowe, Ns 
Trinity Vacation, 1730. * 


See 4 Geo, 2. cap. 10, whereby Ideors, Lupaticks Sc. or their Com- 


mittees, by the Direction of the Lord Chancellor, may aſſign over their 


Truſts or Mo , and be ordered to malte fuch Conveyances, in like 
Manner as Tr r | 


8 "32+ BY wy 
| 5 4 . * 4 * 
t enn | 


* 
— 


» 
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conſtructive Trufts | 


Eegacies, then the Infant as to 
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” — - 2 ¼ 4 wo cm” PD wow <0 


+9 
— 


390 De Term. J. Michaelis, 1735. 


Lord Chan- 
cellor Talbot. # 


47D PE Duke of. Somerſet, as Lord of the Manor of 
Delivery of  Corbridge, in Northumberland, (Part of the Eſtate 
an Altar- of the Piercy's late Earls of Northumberland) was in- 
ther Curioſi- titled to an old Altar-Piece made of. Silver, remarkable 
ty in Heis for a Greek Inſcription and Dedication to Hercules, His 
Grace became intitled to it as Treaſure Trove within 
his ſaid Manor. This Altar-Piece had been fold by 
one who had got the Poſſeſſion of it, to the Defendant, 
a Goldſmith at New-Caftle, but who had Notice of the 
Duke's Claim thereto. The Duke brought a Bill in 
Equity to compel the Delivery of this Altar · Piece in 

Specie, undefaced. _ . 


mate 10% Duke of Somerſet verſus Cootſon. 
| * 


The Defendant demurred as to Part of the Bill, for 

that the Plaintiff had his Remedy at Law, by an Ac- 

tion of Trover or Detinue, and ought not to bring his 

Bill in Equity; that it was true, for Writings ſavour- 

ing of the Realty a Bill would lie, but not for any 
Thing merely Perſonal ; any more than it would for 

: an Horſe or a Cow." 80 a Bill might lie for an Heir- 
Loom; as in the Caſe of Puſey verſus Puſey, 1 Vern. 

273. And though in Trover the Plaintiff could: have 
only Damages, yet in Detinue the Thing itſelf, I it 
can be found, is to be recovered; and if ſuch Bills as 

the preſent were to be allowed, half the Actions of 
Trover would be turned into Bills in Chancery. 


On the other Side it was urged, that the Thing 
here ſued for, was Matter of Curioſity and Antiquity; 
and though at Law, only the Intrinſic Value is to be 
recovered, yet it would be very hard that one who 
comes by ſuch a Piece of Antiquity by Wrong, or it 
7 1 3 Th may 


* 
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may be as a Treſpaſſer, ſhould have it in his Power 
to keep the Thing, paying only the Intrinſit Value 
of it: Which is like a Treſpaſler's forcing the tight 
Owner to part with a Curioſity, or Matter of Anti- 
quity, or Ornament, Nolens wolens. Beſides, the Bill 
1s to prevent the Defendant from defacing the Altar- 
piece, which is one way of depreciating it; and the 
Defacing may be with an Intention that it may not be 
known, by taking out, or eraſing ſome” of the Marks 
and Figures of it; and though the Anſwer had denied 
the Defacing of the Altar - Piece, yet ſuch Anſwer could 
not help the Demurrer; that in itſelf nothing can be 
more reaſonable than that the Man h by Wrong de- 
tains my Property, ſhould be compelled to reſtore it to 
me again in Specie; and the Law being deſective in 
this Particular, ſuch Defect is properly ſupplied in 
Equity. # % 8. | Th HH 884% * 


= 
» 3 
5 


| 10435 | : £50 AR 
Wherefore it was prayed that" the Demurrer might 


be over · ruled, and it was over- ruled accordingly. 1 
e 499117 | . i141 A+ 
e Q.ͤcſe 109. 
Lau verſus „ uc 
n . .eu Talbot. 
8 4. bis In- 


Exciſe, gets 
an Office in 


who in Con- 
ſideration 
be. Band fre | 


againſt t 


1 4 b my ' N * 4 « g 'S | 
1 1 go lieve againſt 
| For the Bond, 
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verſed the Decree of Reverſal. Caſes is Parl. 726. 


Ip 
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For the Defendant it was objected, that the Bond 
was admitted to be good at Law by the Plaintiff's not 
being adviſed to plead the Statute of 5 U 6 Edw. 6. 
apainſt the Sale of Offices; neither truly in this Caſe 
could the Act be pleaded, being made long before the 
Exciſe became a. Branch of the Revenue; that the Law 
being with the Defendant, it would be hard to take 
the Benefit thereof from him, eſpecially when he was 
not Plaintiff in Equity, prayed no Aid of this Court, 
and had been guilty of no Fraud; that though the 
Bond in Queſtion had on a (4) former Occaſion, been 
called a Place-Brocage Bond, and repreſented as equally 
miſchievous with a Marriage-Brocage Bond, yet it 
could with no Reaſon or Juſtice be reſembled to a 
Marriage-Brocage Bond, which had indeed at Length, 
in the Caſe of Potter verſus Hall, [B] (though after 
great Litigation and Difference in Opinion) been con- 
denined in Equity, with a View to obviate a growing 
Miſchief, occaſioned by Servants and other mean Per- 
ſons taking theſe Bonds for procuring Marriages into 
great. Families, which produced very unequal Matches, 
to the unſpeakable Uneaſineſs and Diſcomfort of 
Friends on Account of ſuch Alliances: Whereas the 
preſent Cafe could be attended with no ſuch Inconve- 
niencies ; for if the Officer who gave the Bond, ſhould 
be thereby induced to act corriptly, or be guilty of 
Extortion, he would be puniſhable in another Manner, 

ment for ſuch Corruption or Extortion; 5 
e ee WET 


| 


(0) On a Motion for an Injunction, which the Court granted i 

January, IS f | WF vs 1 er A" wo > 
IBI This was a Bond for affiting in promotinga'Mattiage, win 
afterwards took Effect. The Cauſe Fe grower firſt hefore Sir Jabs 
Trevor, Maſter of the Rolls, who relieved againſt the Bund; 

the Lord Sommers reverſed the Decree-at the R 27 1 27 gf 


Roberts verſus Roberts, ant 76. 
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found Guilty, would forfeit his 'Place © That t # 


could be no Objection that the whole Salary or Profits 


that executed it, for this was 
yet tolerated both in Law and Equity. Nay, in ſome 
of the greateſt Offices of the Courts in | Weſtminſter= 


Hall, the Deputy who executed the Office had com- 


monly but a ſcanty Allowance, the greateſt Part of 


the Profits going to the Principal, who underwent 


none of the Trouble. er : 
But by the Lord Chancellor : Bonds and Engages 


belonging to an Office ought to be received by him 
frequently otherwiſe, and 


ments of this Nature are highly to be diſcoutaged. 


Merit, Induſtry and Fidelity, ought to recommend Per- 
ſons to theſe Places, and not Intereſt with the Com- 
miſſioners, who, it is to be preſumed, had they known 
from what Motive the Plaintiff at Law applied to them 
on Behalf of his Brother, would have rejected him. 
The Officer's giving Money to a Friend of the Com- 


miſſioners for his Intereſt, is altogether as bad as giving 


Money, or a Bond for Money, to the Commiſſioners 
themſelves, which undoubtedly would have been re» 
lieved againſt, It is a Fraud on the Publick, and 
would open a Door for the Sale of Offices relating to 
the Revenue. The Taking 
what the Commiſſioners and the Treaſury think to be 
but a reaſonable Reward for his Care and Trouble, and 
an Incouragement to his Fidelity, mult needs be of the 
moſt pernicious Conſequence, and induce him to make 
it up by ſome unlawful Means, ſuch as Corruption 
and Extortion. And though the Exciſe was no Part of 
the Revenue at the Time of making the Statute of 
5 & 6 Edw. 6. yet there may be good, Ground to 
conſtrue it within the [C] Reaſon and | Miſchief of 

Vor. III. %%%ͤö ͤ ͤ FO 

[C] It is no new Thing, but uſual, that an Intereſt raiſed by a ſub- 


ſequent Statute, ſhould be under the ſame Remedy and Advantage as 
an 


away from the Officer 


N 
1 
| 
{ 
* 
o 
N - 
[ : 
1 
1 „ 
| 
| | 
4 ö 
F 


edn. 


394 


* — 22 


'De Term. S. Michaelis, 1735 


2 


chat _ which is rather a | remedial chan. a pea 


ture, after the Inconveniences of ſuch Bonds had been 


One. 


But bappoling it col een "a ſo are 
all Marriage-Brocage Bonds ; which yet are juſtly con. 
demned in Equity, as introductive of infinite Miſchief, 
and their having been much litigated and contteſled, 
fortifies the Opinion that rats; at laſt; for it ſhews 
what was the Senſe of the Supreme Court of Judica- 


fully weighed and experienced. 


Wherefore flace Engagements of this Kind a are | lik 
to occalion Corruption and Extortion in Offices, by 
having the Profits of Places ſeparated from the Places 
ling let the Bond be delivered up, and- a per 
petual Injunction awarded thereon ; * aus this 


be a new Cale, let the Defendant pay Coſta. tha 
an Intereſt exiſting before. Thus at Common EE al mec 
a Collateral Recompence could bar a Wife of her Dower ' 
Scarce of 250.0. made a Jointure to be a Bar, which a in þ 
excended only to a Joincure made by Ae excomed in mi 
Life-time. Afterwards the 32 of H. 8. enabling a Man t Mr 
Lands, it was held, that if a Man were to deviſe Lands to d in 
Sacifacton of her Dower, and the ſhould accept them, this dun be and 
Bar within 27 H. 8. 4 Co. 4. 4. 6. GN) 2/0 the ſame Equity that 
and Reaſon, and the Di is in the Manner not 
Thing. So Exchequer Bills, though created and made 
Statute t to that of 12 Car. 2. cap. 30. for L 
+ ah a Lt wh fk Bil wr inci, eg bl that 
2. and, on a Letter in which ſuch Bills were incloſed, 
8 Office, the Poſt-Miaſters were held chargeable. any 
Juſt. Holfs Argument in the Caſe of Laus verſus unti 
n NN See alſo Salt. 17. 5 pby 
ſervable, that though the three other Judges of B. R. di IN 2 


nion with the Chief Juſtice, Judgment was given in that 
Defendanta, yet on a Writ of Error being broughe in_the Exch 
Chamber, the Defendants are faid to have made Satisfaction to 

Thin, which put an End Woe Pn TOE | 


Sr 


murrer Was argued and allowed. Afterwards the Son, 
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Sir William Humphreys verſus his Jon cute 10. 
Orlando Flumphreys. ee e Lard Chan = 

MF: Humphreys had brought 'a Bill againſt his Father + bung « 
Sir William Humphreys, to recover divers |Sums Bill gainſt 

of Money from the, Father, and inter al a Bond of ver diver 
20,000 J. entered into in 1704, for the Payment of Nm, on an 

10,000 J. and Intereſt at the End of the Tear. and ao 

| 1 76%. UL WON, | 10, ooo J. on 
a ſtule Bond of above 20 Years ſtanding. The Defendant demurse @ to What related to the 
Bond, ſor that the Plaintiff might ſue at Law. The Demurrer being allowed, the Obligee 
in the Bond ſues the Bond at Law and gets a Verdict, after which the Defendant brings his 
Bill to be relieved againſt the Bond, as having been ſatisfied ; the Court ordered an Injunc- 


tion, for that there was Reaſon to grant Relief in Equity, though the Defendant had de- 
murred to the Bill brought on the Bond. POM: | 2 
8 


The Defendant demurred as to that Part of the Bill 
that prayed Relief on the Bond, or to recover the 
Money due thereon; for that the Plaintiff had a Re- 
medy for the ſame at Law; the Bond appearing to be 
in bis Cuſtody, and taken in his own; Name. This De- 


- oy _ * 
: » # 


Mr. Humphreys, brought an Afton at Law on this Bond, 
and on Solvit ad diem pleaded, obtained a Verdict, (vis) 
that the Money ſecured by the Bond was not paid. 


Upon this Sir William brought his Bill, ſetting forth, 
that this Bond for 10,0001. was entered into without 
any Conſideration, and intended only to be in Force 
until ſome Settlement ſhould be made on Mr. Hunts 
Þbreys by his Father, who upon his Son's Marriage in 
1707, had given him 10,000}, and covenanted to 
give him 10, 00 L more; and that a Purchaſe in 
Eſex of 1000 J. per Ann. had been ſettled om the Son 
in Poſſeſſion ; alſo that the Bond was afterwards thrown 
alide amongſt uſeleſs and neglected Papers as a Thing of 
no Value, and had been ſatisfied by Stocks of the 
4 $2274 Father 
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Father that had been transferred to the Son, or to his 
Order, ſpecifying the Particulars. 


Mr. Humphreys, to ſuch Part of the Bill as prayel 
Relief againſt the Bond, pleaded the Verdict and the 
former Demurrer put in by Sir William, and allowed, 


And it. was. argued, that this was properly triable ac 


Law; and after that the Court, and even Sir Willian, 
had declared themſelves of that Opinion: And the De- 
fendant having accordingly been at Law and recovered 
there, the Father, Sir William, muſt not now be admitted 
to ſay it is proper in Equity, and not at Law; for that 


would be going backward and forward, and dealing ill 


with the Court; and was (as Mr. Strange obſerved) x 
Departure, which is no more to be endured in Equity, 
than it is at Law. 7 


After a Plea Upon a Motion for an Injunction to ſtay Proceed. 

ban be no ings on the Bond, the Court ſaid, that after a Plea 

Motion for put in there can be no Motion for an Injunc lion. 

tion, till the But at the Inſtance of the Plaintiff, it was ordered 

el. that the Plea ſhould come on the next Day to be ar 

gued among the Exceptions, with Leave, that if tho 

Plea ſhould be over-ruled, then the Plaintiff Sir Wil 

liam Humphreys might move at the ſame Time for an 
 InjunQtion. "NON" | 


Accordingly the Plea coming on to be argued, after 
hearing Counſel, the Loxd Chancellor 'declared, that 
this Bond being a ſtale one, of about thirty Years 
ſtanding, and the Money due thereon not having been 
demanded for very many Years, and the Suit on the 
Bond on the Son's Part being improper in Equity, dir 
William Humphreys might reaſonably expect prima facie 
to have met with Succeſs at Law, it being a Rule, that 
after twenty Years and no Intereſt paid during that 
Time, a Bond ſhall be preſumed to be ſatisfied, unlels 

9 ſomething 


7 144 2 * + „ * 
* * 4 


n 
* 


22 —— 2 EIS 


De Term. J. Michaelis, 1735. 


— — 


ſomething appears [D] to anſwer that Length of 
Time; ſo that the Plaintiff Sir William Humphreys had 
Reaſon to inſiſt by way of Demurrer, that this was 
proper at Law; where if it had gone for him, it had cut 
erery Thing ſhort, and made an End of the Demand; 
but though this Matter be now found againſt the Obli- 
gor, it is nevertheleſs hard to ſay, that he ſhall be 
barred of any Equity he may have againſt the Bond. 
As ſuppoſe the ſame were really intended only to ſe- 
cure a Proviſion for the Son, until a Settlement ſhould 
be made, which Settlement has accordingly been made: 
Or ſuppoſe the Bond has in Fact been ſatisfied by a 
Transfer of the Father's Stocks, or any other way, 
ſurely there can be no Doubt, but that the Obligor, 
under theſe Circumſtances, ought to be relieved, con- 
ſequently it is no Bar to ſay to the Father, You al- 
* leged this Bond was properly triable at Law, which 
* has been ſo done, and therefore you can have no 
Relief in Equity.” Now if this be ſo, then the 
Anſwer which ſhould ſupport the Plea being general, 
and not anſwering the particular Charges in the Bill, 
the Plea will be inſufficient, and muſt be over-ruled ; 
and the Plaintiff having by the Order, Liberty to apply 
for the Injunction, it is a Motion of Courſe, and mult 
be granted. But this Controverſy being between an 
aged Father and an only Son, was, the Court ſaid, fit 
to be agreed; and thereupon it was recommended to 
Mr. Attorney General on the one Side, and Mr. Verney 
on the other, to endeavour to compromiſe the Dif- 
terence, and end the Matter amicably. 


D] The Producing a Receipt for Intereſt within twenty Years, in- 
dorſed on a Bond by the Obligee, (though the Time when ſuch Receipt 
Was written and ſigned did not appear otherwiſe than by the Indorſement 
t[elf) has been held ſufficient to take off the Preſumption of Payment. 
See the Caſe of The Lord Barrington verſus Searle, in Parliament, Feb. 
1730, upon a Writ of Error from the Exchequer Chamber. 
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| {on 
Caſe 111: Robinſon & al verſus Tonge, Dunn - 
dud Chew | & | al. | nal 
ceellor Talbot. 2 n | in! 
Upon the Maſter's ſpecial Report. 8 
| bd 
A Bill was brought by the Creditors of Tonge, a- n 
gainſt the Defendant Dunn, who was his Admini- of t 

ſtrator, and againſt others, for the Recovery of Debts 
due to the Plaintiffs on Bond from the Inteſtate. And 
on hearing the Cauſe, the Court made the uſual De- his 


cree for the Defendant to account, and the Maſter to 
be at Liberty to ſtate any Thing ſpecially. 


The Maſter ſtated, that Tonge the Inteſtate died in- 
debted by ſome Judgments that were recovered againſt 
him in his Life-time; and his Death happening in the 
Vacation, ſeveral of his Creditors, who had Warrants 

of Attorney for Judgments, entered their Judgments 
which related to the firſt Day of the preceding Term, 
and conſequently, to the Inteſtate's Life-time ; though 
in Fact ſuch Judgments were not ſigned till after the 
Inteſtate's Death; and likewiſe,” that the Inteſtate died 
indebted to ſeveral by Bond ; and that the Defendant 
Dunn having been bound as Surety only for the Inteſtate 
in ſome Bonds and Judgments, took out Adminiſtra- 
tion to him, being adviſed, that he might thereby pay 
off thoſe Debts for which he himſelf was bound, 3s 
Surety for the Inteſtate: That Dunn the Adminiſtrator © 
paid off two Judgments entered in the Inteſtate's Life- 
time, amounting to 300 J. and paid off ſome Judy: 
ments entered in the Vacation following after the In- 
teftate's Death, but which by Relation (ut ſupra) bad 
a Retroſpect to the firſt Day of the Term which was in 
the Inteſtate's Life-time, though not actually ſigned till 
after his Death; and that the ſaid 2 
1 3 "© ome 
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ſome Debts by Bond, and diſburſed and advanced ſo 
much Money, as to have overpaid 1001. beyond what 
he had received; and that there were no more Perſo- 
nal Aſſets left, nor any Real Aſſets, but an Advowſori 
in Fee, which had deſcended to the Heir, and which 
on an Appeal to the «Houſe of Lords, had been ad- 
judged to be Aﬀets to pay Debts, where the Heir was 
bound, and which Advowſon had been ſince by Order 
of the Court fold, and the Money paid into the Bank. 


On this Caſe thus ſtated the Lord Chancellor gave 
his Opinion : | 


Firſt, That as to the Judgments recovered againſt 
the Inteſtate, and 'entered in his Life-time, they rhuſt 
be undoubtedly preferred. Alſo, | 


Secondly, That with Regard to the Judgments on Where 9 
Warrants of Attorney entered after the Inteſtate's Prauds it is 


Death, as theſe related to the firſt Day of the Term, fd, that 
when the Inteſtate was alive, the ſame were good Judg- Tha nor bind 


ments from that Time; for the Statute of -Fratids; 1 


which enacts, that no Judgment ſhall bind Land, but Signing, this 


1 | | relates only 
from the Signing, concerns only Purchaſers, and not u ny 


Creditors [E]; ſo that as to Creditors this remains as ſes, and 
it was at Common Law. But, % $47 Ry 


| between 
Thirdly, Creditors, a 
$i | T | Judgment 
entered iti the Vacation relates to the firſt Day of the preceding Term, 


[E] The late Earl of Vincbelſaa died ſeiſed of ſotne Lands in Fee, 
and conſiderably indebted by Judgment and ſimple Contfact, and after 
the Death of the ſaid Earl, and before the Eſſoin Day of the next fol- 
lowing Term, many of the Judgment Creditors delivered Fieri Facias's 
to the Sheriff, and took the Goods and Furniture in Execution; where- 
upon the ſimple Contract Creditors petitioned; (for it did not come be- 
fore the Court upon a Bill) thatythe Judgment Creditors might be paid 
out of the Land; or at leaſt, that as to ſo much as the Judgment Cre: 
ditors had, by taking it from the Perſonal Eſtate, exhauſted the ſame ; 
they (the ſimple Contract Creditors) might ſtand in their Place, and be 
pad out of the Land. | . . l 

Sed 
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Thirdly, The Queſtion was, what Remedy the Ad. 
miniſtrator ſhould have, with Reſpect to the Money 
which he had paid out of his Pocket beyond the per- 
ſonal Aſſets? And here it was repreſented to be very 
hard, if he ſhould loſe any Part of that; for which 
Reaſon it was ſaid, that as to the Judgments, and more 
eſpecially thoſe that had been obtained in the Inteſtate's 
Life-time, and which the Adminiſtrator had paid, he 
ought to ſtand in their Place; and as theſe Judgment 
Creditors might have come on the Real Aſſets for 
their whole Debts, ſo ſhould/ the Adminiſtrator that 
paid them. N 


Los Me- Lord Chancellor : As to the Judgments which the 
ney by eve- Adminiſtrator has paid, both thoſe which were entered 


ments and in the Teſtator's Life-time, and alſo thoſe entered in 
Bonds, and the Vacation after his Death, ſo far he has duly ad- 
His Admini- miniſtred: But when he went further, and paid Bonds 
. Judg beyond the Aſſets, he muſt ſtand in the Place of thoſe 
ments and Bonds, and there being no Perſonal Aſſets, muſt be 


ſome of 


Bonds, and Content to come in pro rata only with the other Bond 
pays more Creditors, for a Satisfaction out of the Money ariſing 


fonal Eftate by Sale of the Advowſon, which is Real Aſſets, 


comes to; | | N 
what the Adminiſtrator paid on the Judgments muſt be allowed him, but as to what he pai 


on the Bonds, he muſt come in pro rata with the other Bond Creditors out of the Real 
Sed per Cur? : This Rule of Equity is very juſt, but not applicable to 
the preſent Caſe : Here, the Judgment Creditors having lodged their 

Writs of Execution with the Sheriff in the ſame Vacation that the P 
died, it relates to the Tefte of the Writ, as to all but Purchaſers; 
conſequently by Relation, the Perſonal Eſtate of which the ſimple Con- 
tract Creditors would avail themſelves, as being in the. Poſſeſſion of the 
Earl at his Death, was not fo, being evicted from him in his Life-ume 


by the Execution; and therefore the ſimple Contract Creditors ſeem to 


be without Remedy, as to ſuch of the Aſſets as have been ſeiſed by 
theſe Executions. Finch verſus The Earl of Winchelſea, Hill, Vac. 1719 
by the Lord Parker. Sed quere. * I 
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But then it was objected by the Solicitor General, 
that the Advowſon was not liable to the Demands on 
the Inteſtate's Eſtate; for that at Common Law no 
Real Eſtate could be extended, and that an Advowſon 
is not extendible on an Elægit; that the Statute (e) 
only made Medietatem Terre liable to an Extent; alſo 
that Nothing can be extended on an Elegit, but what 
the Jury may put an Eſtimate on the (f) yearly Value 
thereof; now no yearly Value can be put upon an 
Advowſon, much leſs upon the Moiety of an Advow- 
ſon; and if the Caſe in 1 Inf}, 374. b. be Law, that 
an Advowſon in Fee is Aſſets, yet it may not be ex- 
tendible on an Elegit. | +4 


Lord Chancellor : It ſeems hard, to maintain that An Adv. 
Things incorporeal, or lying in Grant, are not extend - ing te n 
ible on an Elegit. However, the Queſtion here is, not Heir is Real 
whether an Advowſon be extendible, but whether it (a ic eme) 
be Aſſets, which has already received a Determination — | 
in the Houſe of Lords; and indeed as it may be ſold, 8 
and comes to the Heir by Deſcent, it is reaſonable it 
ſhould be Aſſets. AE FG 2 


Memorandum; In this Caſe it was inſiſted, that the 
Adminiſtrator could not pay a Bond Debt after a Bill 
m Equity brought againſt him by another Bond Cre- 

ditor, and Notice, the ſaid Bill being in Nature of an 
Attion at Law; in which Caſe ſuch Adminiſtrator 
would not be permitted to pay a Bond Creditor with» 
out having given him judgment; which the Court 
ſeemed without Difficulty to allow, F! j 


(e) Weſt. 2. cap. 18. (f) 3 Cro. 359- by Anderſen C.J. 


[F] Nevertheleſs this Point does not pur 36 have hoon fall ſettled 
til lately. In the Caſe of Darſton verſus The Earl of Orford, Hill. 1701. 
Where A. and B. were both Creditors by Specialty of J. $. who died, 


and left an Executor inſt whom A. a Bill in Equity for a e 
Vol, ll! . 2 2 01 = . . 
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Caſe 112. Clavering verſus W, eſtley & al ; 
was lo brat | TOR: Et. a7 

"pd HE Plaintiff, ſeiſed in Fee of a Coal Mine, made 
en, a Leaſe thereof for twenty-one Years (reſerving 


84 . a Rent) to 4. who declared a Truſt of this Leaſe, (uz 


ing a Rent; that he Was A Truſtee, as to the Coal Mine, for | five 
4. the hel. ſeveral Perſons, to each of them one Fifth, 
| himſelf a Truſtee for five Perſons, to each a Fifth; the five Partners enter upon, work, and 


take the Profits of the Mine, which afterwards becomes unprofitable, and the Leſſee inſol- 


vent; the Ceftuy gue Truſts not liable, but for the Time during which they took the Profits, 


Diſcovery of Aſſets, and to be paid his Debt, and pending ſuch Soit, 
the Executor voluntarily, and without Suit, paid B.'s Debt: Upon an 
Account decreed on A.'*s Bill againſt the Executor, the latter craved an 
Allowance of this Payment, and it was decreed by the Lord 
Wright, that the Executor ſhould not have an Allowance thereof; ſee- 


ing, that before Payment made, a Bill in Equity was brought by 4. 
of which the Executor had Notice; and a Bill in Equity is equivalent 
to an Action at Law, pending which Action an Executor cannot make 
a voluntary Payment of any Debt. From this Decree an Appeal was 
afterwards brought in the Houſe of Lords, where the Decree was re- 
verſed; and the Reaſon on which the Lords principally grounded their 
Dottts of Rovers vey 1 ny og ee OS 
and ſince a Decree of the Court of Chancery cannot be pleaded at Law 
to an Action brought againſt an Executor upon another Debt of 
Nature; therefore ſuch Executor might juſtify the Payment of anot 
Debt of equal Nature, even pending a Bill in Equity, From a Note 
communicated to the Reporter by Mr. Dodd, (afterwards Lord Chief 
Baron of the Exchequer) who was, of Counſel on the Appeal. It 1s 
however now become the eſtabliſhed Doctrine, that a Decree of the 
Court of Chancery is equal to a Judgment in a Court of Law: And 
where an Executrix of A. who was y indebted to divers Perſons in 
Debts of different Natures, being ſued in Chancery by ſome of them, 
appeared and anſwered immediately, admitting their Demands, (ſome of 
the Plaintiffs being her own Daughters) and other of the Creditors ſued 


the Executrix at Law, where the Decree not being 12 they 2 
ancery, 


tained Judgments; yet the Decree of the Court of being 
a juſt Debt, and having a real Priority in Point of Time, not by Fic- 
tion and Relation to the firſt Day of Term, was preferred in the Order 
of Payment to the Judgments, and the Executrix protected and indem- 
nified in Paying a due Obedience to ſuch Decree, and all Proceedings 
againſt her at Law ſtayed by Injunction. Morrice verſus The Bank of 
England. Decreed firſt at the Rolls by Sir Foſeph Jetyll in Aug. 1735, 
which was affirmed by the Lord Talbot in Nov. 1736, and his Lordſhip" 
Decree affirmed in Parliament in May, 1737. | 
4 | | The 
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The fire Purtners entered upon, i the 
Mine, and took the Benefit af it; but ſome Time 


after, the Leſſee becoming inſolvent, and the Mine 
unprofitable, it was flung up and abandoned by the 


ſcveral Partners: Upon which the Leſſor brought his 


Bill againſt the Leflee and che. ſeveral Partners in or-. 


der to compel them to 8 in Arrear, and 
alſo the accruing Rent; inſiſting, that though the Leaſe 


was made to a Truſtee, yet it being declared by him 
to be in Truſt for theſe ſeveral Perſons, as Tenants in 


Common, it was the ſame 'Thing as if it had been 


made to them originally, or as if the Leſſee had ale 


ſigned it to them; in either of which Caſes the Ca 


que Truſts would have been liable for the Rent, and to © 


the Covenants in the Leaſe, until ſuch Time as they 
ſhould have aſſigned it over. Befides, as theſe Ceſtuy 
que Truſts, while it continued a beneficial Leaſe, were 
to have the Profits, ſo on the other Hand it was rea- 


ſonable they ſhould abide by the Loſs of it. Qui ſentit 


Commodum, ſentire debet & Ons. 


lies againſt the Leſſee only, by the Landlord, who giving 
Credit intirely to ſuch Leſſee, is debarred of his Re- 
medy againſt any other. And there ſeems to be ſtill 
leſs Reaſon to charge the Ceſtuy. que Truſts for the future 


accruing Rents, ſince, as theſe are no otherwiſe chargeable 
than as Aſſignees, they are at Liberty, by Aſſigning over 


their Leaſe, to get rid of it, and thereby to determine 


that Privity of Eftate, in Reſpect of which only it can 


be pretended that they are liable. Wherefore, ſeeing in the 
principal Caſe the Leſſor has no Remedy at Law againſt 


any but his Leſſee, upon the Credit of whom, and of 


Whoſe Covenants, he has let the Mine; and ſince he 
has made Choice of him as the Perſon liable for his 
Rent, I think, as againſt the Ceſtuy que Truſts, the Bill 

- ought 


- one ” 
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ought to be diſmiſſed. Sed [G] auer; for it ** 
that whilſt the Ceſtuy que Truſts received the Profits, 
they ſhould be liable to the Rent, though not after. 


. wards. 


[G] In the Trinity Term following this Cauſe came by Appeal 
the Lord Talbot, who decreed one Reed, the Leſſee (who made Default) 
to pay to the Plaintiff the Contribution Monies he had received from 
each of the Ceftuy que Truſts, towards Working and Carrying on the Coal 
Mine; and if that ſhould prove not ſufficient, the Cet gue Tufts that 
were living, and the Repreſentatives of ſuch as were dead, and who 
were all before the Court, to contribute each one Fifth towards Satisfying 
the Plaintiff the Arrears of Rent that had incufred during 
they had concerned themſelves in taking the Profits, The Plaintiff to 


have back the 101. Depoſit. 
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T HE Caſe was, John Crosfield and Fames Birket It 4. and B. 
were Partners in Trade, and bound jointly and 28 Pound in 
ſeverally in their joint and ſeveral Bond to the Peti- ly and feve- 
tioner Rowlandſon. 27th of Oct. 1734, 4 joint Com- 


were found Bankrupts, and their Eſtate and Effects — m_ 


Afterwards a ſeparate Commiſſion was ſued out againſt be cannortus 
each of the Partners, and each upon this Commiſſion arr 7 
was alſo found a Bankrupt. * Pendency of 

| p< + the one Suit 
may be pleaded in Abatement of the other: By the ſame Reaſon, if A. and B. | Joint-traders, 
become Bankrupt, arid there are joint and ſeparate Conimiffions taken out againſt them, and 
4. and B. before the Bankruptcy, become jointly and ſeverally bound to F. S. J. S. may 
chule under which Commiſſion he will come, but ſhall not come under both, 


The Petitioner proved his Debt under all three 
Commiſſions, and received a Dividend under the joint 
Commiſſion of —— Shillings in the Pound; and 
having alſo applied to the Commiſſioners under each of 

Vol. III. 5 L | the 
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the ſeparate Commiſſions, to be let into his Dividend 
under ſuch ſeparate Commiſſion, and being by them 
refuſed, in Regard of his having received the ſame 
under the joint Commiſſion, he now applied to the 
Lord Chancellor to be admitted to receive his Divi- 
dend under the ſeparate, as well as under the joint 
Commiſſions...ũ ee 


The Lord Chancellor at firſt inelined to think, tha 
the Petitioner being a joint and a ſeparate Creditor, 
ought to be at Liberty to come in under each of the 
Commiſſions, provided he received but a ſingle Satiſ. 
faction; but the next Day his Lordſhip held, that as 
at Law [A], when 4. and B. are bound jointly and 
ſeverally to J. S. if J. S. ſues 4. and B. ſeverally, he 
cannot ſue them jointly; and on the contrary, if he ſues 
them jointly, he cannot ſue them ſeverally, but the one 
Action may be pleaded in Abatement of the other: &, 
by the ſame Reaſon, the Petitioner in the preſent Caſe 
ought to be put to his Election, under which of the 
two Commiſſions he would come; and that he ſhould 
not be permitted to come under both; for then he 
would have received more than his Share; but his 
Lordſhip ſaid he would hear Counſel, if they had any 
Thing to object againſt this Order. 2 


| #3 
Whereupon it was now offered, that it was true, if 
at Law two Men are bound jointly and ſeverally in a 
Bond to J. S. the Obligee may either ſue the Bond 
Jointly. againſt both, or ſeverally againſt each, at his 
Election; but on his ſuing them jointly and ſeverally 
at the ſame Time, the Pendency of one Suit may be 
pleaded in Abatement to the other; but the Reaſon 

of this is, for that if the Obligee ſues the Obligors 
2 e ec 410 Pintly, 
[A] If "three are bound jointly and ſeverally, the Obligee cannot ſuc 


two of them jointly, for this is ſuing them neither jointly nor ſeyerally, 
Roll. Abr. 148. | | IT p 
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jointly, and recovers Judgment, the Plaintiff in ſuch 
Caſe is at Liberty to take as. well the joint, as' the 
ſeparate Effects of each of the Obligors in Execution. 
Now, in ſuch Caſe, he can have no more than all the 
Effects of each, conſequently during ſuch joint Suit it 
would be fruitleſs, and indeed vexatious, to bring a 
ſeparate Action againſt each of the Obligors; but that 
Nothing could be inferred from hence againſt a juſt 
Creditor's taking under each of theſe Commiſſions, the 
utmoſt Advantage allowed him by Law; and that the 
Bankruptcy of the Debtor ought not to hinder him 
of ſuch Advantage, ſo as he did not receive a double 
Satisfaction „ 1 r 


I # 


For which Purpoſe a Caſe was cited, as determined 
by the Lord Küng, Sept. 6, 1732. where a joint Com- 
miſſion iſſued verſus Strainer, ones and Preſtland, who 
were Partners and Joint-traders ; and one Rice V aug ban 
proved a Debt of 32511. under the Commiſſion, and 
received a Dividend of 4 5. in the Pound. + "IM 


Afterwards Rice Vaughan, having likewiſe a ſeparate 
Bond from Stainer for the ſame Debt, ſued out a ſepa» 
rate Commiſion for it againſt Strainer, and petitioned, 
that the Commiſhoners and Aſſignees under the joint 
Commiſſion might deliver up the ſeparate Effects of 
Stainer, in order that the Petitioner might receive a 
further Satisfaction towards his Debt out of Staiier's 
ſeparate Eſtate. On the other Hand the joint Credi- 
tors petitioned, that the ſeparate Commiſſion might be 
ſuperſeded; foraſmuch as Rice Vaughan, on whole Peti- 

tion the ſeparate Commiſſion had iſſued, had been al- 
lowed for the ſame Debt under the joint Commiſſion, 
(vz.) 45. in the Pound. But it was ordered, that the 
Aſſignees under the joint Commiſſion ſhould deliver up 
the ſeparate Effects of Stainer, to the End they might 


be applied to pay the ſeparate Bond. 


And 
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And it was inſiſted, that this was a Caſe in Point; 
for here Rice Vaughan was a joint Creditor. of all the 
Partners, and alſo a ſeparate Creditor of one, and had 
proved his Debt, and taken his Dividend under. the 
joint Commiſſion ; notwithſtanding which he was al. 
lowed Relief as a ſeparate Creditor for the ſame Debt. 


If ewoJoint- But the Lord Chancellor obſerved this Difference 
aPartnerſhip between the Caſes: In that which had been cited, there 
Debt, and was a ſingle Bond given as a collateral Security for the 
Partners fame Debt, by one of the Partners only; but in the 
gives a Bond principal Caſe, the Bond upon which the Petitioner 
ral Security would {eek Relief under the ſeparate Commiſhon, was 
or chi Debt, not only for the ſame Debt, but given by both the Par- 
herethe joint ties; and the Plea in Abatement would have been pro- 
ſued for by per, had the Bond been ſued at the ſame Time both as 


the Fartner- a joint and ſeveral Bond, which cannot be, where there 
tor, u bo may is only a ſeparate Bond. Then taking this to be the Rule 
the Bond gi. at Law, that a joint and ſeveral Bond cannot be ſued 
ven by one at one and the ſame Time both jointly and ſeverally, 
of the 1: but that the Obligee muſt make his Election; ſo it 
ought to be (he ſaid) in the principal Caſe. And this 

would beſt anſwer the general End of the Statutes con · 

cerning Bankrupts, which provide, that all Debts ſhall 

be paid equally, as in Conſcience they are all equal; 

that it 1s upon this Foundation, that Debts of a Part- 

nerſhip have been ordered to be firſt paid out of the 
Partnerſhip Effects (a), and that afterwards the joint 
Creditors, | when the ſeparate Creditors are ſatisfied, 

may come in upon the ſeparate Effects, but not before; 

and ſo vice verſa the ſeparate Creditors are to come firſt 

on the ſeparate Effects of the Partners, and if theſe not 
ſufficient, then on the joint Effects of the Partners, a- 


ter the Partnerſhip Creditors are paid. 


(a) Vide ant” 23, Horſey's Caſe. 


2 And 
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And therefore, that there might be an Equality 
in the principal Caſe, his Lordſhip ordered, that the 
petitioner ſhould make his Election, whether he would 
come in for a Satisfaction out of the Partnerſhip, or 
the ſeparate Effects, but not out of both at the ſame 
Time; however, his having received his Dividend out 
of the joint Effects, on the joint Commiſſion, whilſt 
this Matter was in Suſpenſe, was not to bind him; 
and provided he brought that back again, he might 
come in for a Satisfaction out of the ſeparate Ef- 
feds; and he to have a Month's Time to make his 
Election. | BN 


Heard & Ux' verſus Stamford. c + 
VVVo»mnꝑ e.. 


A Feme Sole was indebted to her Siſter in 50 l. by N 
Note; ſhe married, and brought a Perſonal Eſtate-g,,, + 
to the Value of 700 l. to her Huſband, with whom dien ang. 
ſhe lived about a Year and a Quarter, and then died; tion to her 
the Creditor by Note never recovered Judgment againſt 14 ds, 
the Huſband and Wife, and the Debt remained unpaid. Equity will 
The Huſband, on the Wife's Death, adminiftred to the Cf, x 
Wife. The Siſter married, and with her Huſband brought n the 
a Bill againſt the Defendant, and finding that the Choſes de Value of 
en Action, of which the Wife died off iſed, were not what he re- 
ſufficient to pay the 501. Debt, which the Wife owed cox og 
dum Sola ; it was prayed; that the Defendant the Huſ- 
band, for ſo much as he had received out of the 

clear Perſonal Eſtate of the Wife upon his Marriage, 


ſhould be made liable to anſwer the Plaintiff's De- 
mand, | $i NEE 


And it was inſiſted to be but common Reaſon and 
Juſtice, that as the Wife was the Owner of a viſible 
Vor. III. 5 M wia, 
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tingbam over-ruled the Demurrer, ſaying with fome 


held. It was "moreover inſiſtad, that one Preoelledt 


Eſtate, upon the Credit of which the Plaintiff might 
have intruſted her; ſo he that had ſach Eſtate ſhould 
pay the Debt, which he might well afford to do; that 
it would be a Caſe full of Hardſhip, if a Feme Sole, 
who in ready Money, Goods, Jewels, Terms for Years, 
Oc. might be worth 10,0004, and might owe 1000 


if ſuch Woman ſhould afterwards marry, and die, that 


on her Death her Huſband ſhould go away with the 
10,000 |. and not be obliged to pay one Farthing of 


his Wife's Debt; this would prove of the moſt perni. 


cious Conſequence to the Creditors 3 whereas, on the 
other Hand, the Huſband could have no Reaſon to 
complain of being liable to anſwer their Demands, as 
far as he had received a Fortune with his Wife; that 
the Author of a Book, intitled The Office of Executors, 
(a Book well eſteemed) Chap. 17. touching a Feme 
Covert's being Executrix, takes Notice of this Caſe as 
a very hard one, and indeed recommends it as proper 


for the Conſideration of a Court of Equity; chat ac 


| — the Court has granted Relief under ſuch 


Circumſtances, as appears from the Chancery Repons, 
295, Freeman verſus Goodham, where a Feme dum Sls 
bought Goods, but did not pay for them, and after- 
wards married, and died, having brought a good For- 
tion, which came to the Hands of her Huſband, who, | 
on the Creditor's Filing a Bill againft him, to be paid 
for the Goods, demurred. The Lord Chancellor Not- 


Earneſtneſs, that he would alter the Law in that Ton. 
So in the Caſe of Powell verſus Bell, Abridgmens f * 
in Equity, 16. Precetlents in Chancery, 256. it Was 

creed, that the Wife who had contraſted Debts dun 
Sola, being dead, the Huſband ſhould account for wha | 
he had received with her, and ſhould be ſo far able 
to her Debts; and there Mr. Vernon is faid to, have 
informed the Court, that' he had aften knowh it 0 


elieving 


I OS. 
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no” Be 


relieving a Creditor was more to be 
to the contrary, 


' 


Lord Chancellor : It is extremely clear, that by Law 
the Huſband is liable to the Wife's' Debts only during 
the Coverture, unleſs the Creditor recovers Judgment 
againſt him in the Wife's Life · time; and I do not ſee 


how any Thing leſs than an AQ of Parliament can 
alter the Law. The Wife's (hoſes en Ackion are Aſſets, 
and will be liable, but theſe, it ſeems, are not ſuffi- 


cient in the principal Caſe to anſwer the Demand. In 


the Caſe of Freeman verſus Goodbam there was ſome 
Reaſon for the Court to be provoked, when the Goods 
themſelves continued, after the Death of the Wife, in 
the Hands of the Huſband, who notwithſtanding refuſed 


to pay for them. It is true, it appears the then Lord | 


Chancellor over-ruled the Demurrer ; but what was 
done afterwards, hat Decree his Lordſhip made, 
whether the Cauſe was ever heard, -or . whether the 
Bill was not diſmiſſed, does: [B] not appear. Neither 
in the Caſe of Powell. verſus Bell, is any Notice taken 


IB] Upon ſearching the Regiſter's Bock it appears, chat ip the Caſe 
of Freeman verſus Goodland & & cm (not Grodbam) the Defendant had 
married the Teftator's Widow, who had bought Goods of the Teſtator's 
Executors ; that after the Widow's Death, the tors bringing 
their Bill (inter a) to be ſatisfied for theſe Goods, Defendant de- 
murred, which Demurror was on the 18th of December 1676 over-ruledl 
by the Lord Chancellor; that afterwards on the Heating of the Cauſe 
the 2d of December 1678, the Defendant inſiſted that his Wife had a 
Property in theſe Goods at the 8 which were Part of her Por- 
tion; but nevertheleſs to avoid further Trouble, and in Caſe an Aſſign- 
ment of ſome Leaſehold Eſtates mentioned in the Cauſe were made to 


him, (though he was not liable by Law ſo to do yet) by his Counſel * 


he offered to pay for the Goods, whereupon the Decretal Order runs 
thus: ** That the Defendant /Goodland do pay to the ſaid Executors che 
I Sum of 350 l. reported due to them on Account of the faid Goods, 

according to his Offer aforeſaid So that this being a Decree in 
Conſequence of the Defendant's Offer, here appears to be no expreſs 

termination in the Point; however, it is very probable that the 
Defendant perceiving which way the Opinion of the Court inclined 


O Ning the Demurrer, was induced to make the above mentioned 


'? 


a * 


e 


the Huſband 


* 
- 
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what Eflate the Wife had in her own Right, and whar 
as Adminiſtratrix to her former Huſband. 


80 on 1 If I relieve againſt the Huſband becauſe he had (uf. 
* the Demand 


where a Wo- ficient with his Wife where with to fatisfy 
e den ſoa, > in Queſtion ; by the ſame Reaſon, where a Feme in- 
marries and debted dum ſola afterwards marries, bringing no For- 


brings no tune to her Huſband, and Judgment is-recovered apainit 


Portion to 


her Huſband, the Huſband, after which the Wife dies, by the ſame 


- againſt Reaſon (I fay) I ought to grant Relief to the Huſband 


whom Jud 
ba " oy againſt ſuch Judgment, which vet is not in my Power, 


— conſequently there can be no Ground for a Court of 


and then the Equity to interpoſe in the preſent Cale, If the Lay 
Equity will as it now ſtands be thought inconvenient, it will be a 


not relieve good Reaſon for the Legiſlature to alter it, but till that 


againſt the 1S done, what is Law at preſent, mult take Place. 


Judgment. | 
The next + Ann the Caſe of The Earl of Thomond 

verſus Earl of Suffolk, (b) was cited to have been ad- 

| judged by the Lord Macclesfied, wherein this was one 

of the very Points in Queſtion ; and the Lord Mari 

field, for much the ſame Reaſons, as had been given by 


the Lord Talbot, denied to relieve. a Creditor. of the 


Wife dum ſola againſt the Huſband who ſurvived, and 
on the Marriage 
with to x0 i her Debts. Whereupon the Lord 
Chancellor took Notice, that although the Matter 
now in Queſtion was inconfiderable in Value, yet the 


Caſe itſelf was of great Conſequence ; for which Res- 


ſon, if the Counſel for the Plaintiff were diſſarisfied, 

. he would, he ſaid, hear them again to it. But the 
above mentioned Caſe of the Earl of Thewond being in- 
ſiſted on as in the very Point, the Counſel N 
and did not ſtir the Matter again. 0 


00 See Vol. 1. 470. where this 'Caſe i is reſetied t to in the Note. 


(c) Note; the ſame Point had been determined by the Lord King 


Smith 


in the Caſe of Jordan verſus Foley, Trin..11 Geo, 1. n 
1 


had ſufficient Perſonal Eſtate where- 


1 3 * p — 


— ICID COS EITO 
De Term. J. Hillaris, 1735. 413 | 

— — — — —— 
Smith verſus Turner. | Caſe x15; 

| 83 Lord Chan- 

cellor Talbot. 


HIS Cauſe was heard, and there appearing to ths age 
Court ſome Reaſon to ſuſpe& that the Defen- 2 
dant had a Deed in his Cuſtody, it was ordered that AN 
he ſhauld be examined on Interrogatories touching the Hier, 
Deed. Accordingly he was examined, and denied his Publication 
having the Deed, and all the Circumſtances relating Pit the 
thereto, | | ought not to 
| have a Com- 
miffon to examine Witneſſes in order to falſify the Defendant's Examination ; this tending 
to multiply Cauſes, and make them endleſs, | 


thought it reaſonable the Plaintiff who prayed a Com- 
miſſion to examine Witneſſes, in order to falſify the C 
Defendant's Examination, ſhould have one. And now 


on Motion for ſuch Commiſhon, and after hearing 
Counſel on both Sides, % 


The Lord Chancellor ordered, that the Plaintiff 
ſhould not have ſuch Commiſſion; for at this Rate 
three or four Cauſes might ſpring out of one; and 
though there could be no Miſchief in e 
the Party himſelf, yet the Examining Witneſſes after 
Publication paſſed, eſpecially where it may relate to 
the Matter in Iſſue, is againſt the Rule of the Court, 


- 


= may be greatly inconyenient, and make Cauſes 
endleſs. : 


Vor. III. 3 King 
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Caſe 116. King verſus Withers. 
Lord Chan- | 


cellor Talbot. 
| [In Domo Procerum.] 


One having HE Bill was brought for the Recovery of a Le. 
. - gacy of 3 500 J. given by the Will of Charles 


Daughter Withers, the Father, to Henrietta Maria his Daughter, 


_ I a The Caſe was; Charles Withers, the Father, had a Wife 


21, or Mar- named Dorothy, and one only Son Charles Withers, and 


rage, wh one only Daughter Henrietta Maria, afterwards married 


if his Son 
ſhould die without Iſſue Male of his Body then living, or which afterwards ſhould be born, 
then his Daughter to have at her Age of 21, or Marriage, which ſhould firſt happen, 
500 J. over and above the ſaid 2500 J. and in Caſe the Contingency of the Son's ſo dying 
I not happen before the Daughter's Age of 21, or Marriage, then ſhe to receive the ſaid 
additional Sum whenever it ſhall happen, After which the Teſtator intails his Real Eſtate, 
ſubje to the above mentioned Charge, on the Heirs of his Body, Remainder to his Brother 
in Fee. The Teſtator dies, the Daughter marries, has Iſſue, and having attained 21, dies, 
Her ., Huſband adminiſters to her; after which the Teſtator's Son dies without Iſſue Male; 
the 3500 J. ſhall not ſink, but on the Perſonal Eftate proving deficient, ſhall be raiſed for 
the Benefit of the Daughter's Adminiſtrator. 


Charles Withers the Father was ſeiſed of a Real Eſtate 
of 900 J. per Ann. and poſſeſſed of a great Perſonal 
Eſtate, and by his Will dated 3 June 1697, duly exe- 
cuted, gave to his Daughter Henrietta Maria 2500. 


at her Age of twenty-one, or Marriage, which ſhould 


firſt happen, declaring his Intention and Meaning to 
be, that if his Son Charles Withers ſhould die without 
Iſſue Male of his Body then living, or which afterwards 
ſhould be born, then his ſaid Daughter ſhould. have and 
receive at her Age of twenty-one, or Marriage, which 
ſhould firſt happen, 3 500 J. over and above the ſaid 
25001. After which he intailed his Real Eſtate on the 
Heirs of his Body, with Remainder to his Brother 4 


drew Withers in Fee, and directed, that in Caſe the 


faid Contingency of his Son's dying without Iſſue 
4 | Male 
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Male ſhould not happen before his Daughter's Age 
of twenty-one, or Marriage, then ſhe ſhould receive 
and be paid the ſaid 3 500 l. whenever it might after 
happen, and made his Wife Dorothy, his Brother Andrew 
IVithers, and one John White, Executors, declaring fur- 
ther, that his Land before mentioned in his Will ſhould 
be liable and chargeable with the Payment of this 
3500 J. whenever it might become due and payable. 


In Auguſt 1697, Charles Withers the Teſtator died. 
Charles Withers the Son intermarried with Frances Ma- 


vel, by whom he had Iſſue three Daughters, the De- 


fendants. The Plaintiff Dr. King married Henrietta 
Maria, the only Daughter of the Teſtator Withers the 
Father, and had Iſſue Charles King now living. Heu- 
rietta Maria, the Wife of the Plaintiff Dr. King, died, 
having attained twenty-one, and the Plaintiff Dr. King 


adminiſtred to her. Charles Withers the Son died with- 


out Iſſue Male, leaving his {aid three Daughters. Do- 
rothy Withers likewiſe died, and the Perſonal Eſtate 
being deficient, the Plaintiff Dr. King brought his 
Bill to recover this additional Portion of 3 500 l. and 
Intereſt. | 


11th of July 1735, the Lord Chancellor Talbot de- 
clared, that the ſaid 3 500 J. was and is a ſubſiſting 
Charge on the Teſtator's Real Eſtate, and decreed an 
Account of the Perſonal Eftate, and of the Rents and 
Profits of the Real Eſtate deviſed by the Teſtator 
Charles Withers for the Payment of his Debts and Lega- 
cies; and that this 3 500 l. ſhould carry Intereſt from 
the Death of Charles Mitbers the Son, together with 
Coſts of Suit. | 


From this Decree the Defendants appealed to the 
Lords, and inſiſted, Firſt, That the additional Portion 
of 35001. was given to the Teſtators Daughter Hen- 

| | rietta 


. 
x 
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rietta Maria upon two Contingencies, via. upon Charles 
Withers the Son's dying without Iſſue Male living at his 
Death, and upon her the ſaid Heurietta Mariq's at- 
taining her Age of twenty-one, and that both theſe 
Contingencies ought to have happened in the Life-time 
of the ſaid Henrietta Maria, otherwile the conditional 
Legacy could not veſt in her ſo as to be tranſmiſſible 
to her Adminiſtrator as a Charge on the Real Eſtate, 
and to be raiſed thereout in Prejudice to the Appellants, 
the Coheirs at Law, but ought to fink in the Inheri- 
tance, agreeably to thoſe (4) many Determinations in 
the Courts of Equity, where in the Caſe of Portions 
given to younger. Children, payable out of Lands at 
a future Time, before which Time ſuch Children have 
happened to die, it has been held, that the Portions 
did not veſt, nor were raiſable for the Benefit of the 
Executors or Adminiſtrators of {uch Children, but 
ought to fink for the Benefit of the Heir or Remainder 
Man. | 


Secondly, It was obſerved, that this additional Por- 
tion of 3 500 l. was not made payable to the Executors 
or Adminiſtrators of the ſaid Henrietta Maria, the late 
Wife of the Plaintiff Dr. King ; which ſhewed, according 
to them, that it was the Teſtator's Intention, that the 
ſaid Sum ſhould not be paid to ber Executors or Adnu- 
niſtrators out of his Real Eſtate, which he had intailed 
on his Family, nor go to a r who had before 
received a Portion of 2500 L with the Daughter, and 
who had made no additional Settlement on her, in Re- 
compence for ſuch additional Portion: And though it 
might be objected, that Poſſibilities or Contingent In- 
tereſts go of Courſe to Executors or Adminiſtrators, 
even though the Legatees die before the happening of 
the Contingencies ;z yet this was {ad to hold an 
1 Where 


(d) See the Caſe of Pawlet verſus Pawlet, 2 Vant. 366, 1 Vem. 
204, 321. Cs: 
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where the Contingent Intereſt ariſes out of a Perſonal, 


not out of a Real Eſtate. 


On the other Side it was anſweted, that it appeared 
to have been the Intention of the Teſtator to make a 
Proviſion for his only Daughter, not barely by giving 
her a Portion of 25001, to be paid at her Age of 
twenty-one, but alſo an additional Legacy of 3500 L. 
payable on a Contingency of his only Son's dying with- 
out Iſſue Male then living, which had happened. 


That the Teſtators Daughter Hen#izrta Matia's dy- 
ing in her Brother's Life-time could not be any Ob- 
Econ to her having the additional Legacy of 3 500 l. 

fince it was particularly directed by the Will, that 
though the Contingency ſhould not happen before her 
attaining the Age of twenty-one, or Marriage, yet 
ſuch additional. Legacy ſhould be paid whenever the 
Contingency ſhould afterwards happen, without ans 
nexing any Reſtriction thereto, or adding the Circum- 
ſtance of the. Daughter's being then alive. And in 
another Part of the Will the Teſtator expreſly declared 


his Intention to be, that the Lands and Premiſſes 


thereby deviſed to his Son Charles, with Remainder in 
Fee to his Brother Andrew, ſhould be liable to and 


chargeable with the Payment of the ſaid 3 500 l. when - 


ever it might happen to become due and payable, 
which ſhews the ſtrongeſt Intention imaginable in the 
Teltator, that the ſaid 3500 J. ſhould be a Charge on 
his Real Eſtate on the Death of his Son Charles without 
Iſſue Male, whenever ſuch Event might happen, whe- 
ther the Teſtator's Daughter Henrietta were at that 


Time living or not; that theſe Clauſes ſeemed inſerted 


on Purpoſe and with a particular View to prevent the 
Queſtion that had now been ſtarted ; for being taken 
together, it was hardly poſſible for the Teſtator to have 

Vor. III. 5 © expreſſed 
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expreſſed himſelf in more explicit and deciſiye Terme; 


that the Caſe of Fackſon verſus Farrant, Preredents in 
Chancery 109. and 2 Vern. 424. was determined agree- 
ably hereto ; laſtly, that the principal Caſe differed 
intirely from that of Poulet verſus Ponlet, where the 
Daughter dying about the Age of nine Years, had con. 
ſequently no Occaſion for a Portion; whereas here 
the Daughter lived to be married and left à Child, 
and this additional Proviſion might juſtly be preſumed 
to have contributed ſomewhat to the Advancement of 
her in Marriage. 4. £888 


For which Reaſons it was prayed that the Decree 
might be affirmed, and it was affirmed accordingly 
with Coſts 16 March, 1735, 4 4 
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1717. ban EIS 


Dominus Rex verſus Johann Bigg, 


Argument before all the Fudges at Serjeants * 
in Fleet Street. 


HIS was a ſpecial Verdict found at the Old- One with 
Bailey, where the Priſoner, John Bigg, was in- Hemer 


Juice takes 


dicted for raſing out an Indorſement of 9044 made on out a Re- 
a Bank Bill for 100 J. which is made. Felony without Pt wen 
Clergy, by a late Act of the 8th and th of W. 3. fide of a 


” Bank Not 
Chap. 19. Par. 36. | but called an 
Indorſe- 
ment; this hed.co nec e en within 8th and gth of V. 3. Cap. 19. Sec. 36. 
and to be Felony without Clergy, 


The Indictment ſet forth, that on the 19th Day of 
February, 1714, and long before, one Adams 
Was intruſted and employed by the Governor and Com- 
pany of the Bank of England, to ſign Bank Notes for 
the (aid ws for © Payment « of Money by them 
payable : 


_—_— 


— 7 — IEEE ZE —— 2AM. * 
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payable : That afterwards the ſame Day and Year, the 
{aid Zoſhua Adams being ſo intruſted and impowered by 
the {aid Company, did make a certain Bank Note 
under his own Hand, and ſigned by himſelf on Behalf 
of the Company, dated the 19th of February, 1714, 
by which Note the {aid Joſhua Adams, on Behalf of the 
ſaid Company of the Bank of England, did promiſe to 
pay to Mr. James White, or Bearer, one Hundred 
Pounds on Demand : That afterwards on the 22d of 
February, 1714, on Behalf of the {aid Company of the 
Bank of England, the Sum of Ninety Pounds, Part of 
the {ſaid Sum of one Hundred Pounds in the ſaid Note 
mentioned, was paid to the Bearer of the ſaid Note; 
and that thereupon, on Behalf of the {aid Company, 
Quoddam ſcriptum, Anglice an Indorſement on the ſaid 
Note, was duly made and written, ſpecifying, that 
90 l. was paid the ſame 22d of February, 1714: That 
the Priſoner John Bigg, endeavouring to make an wnlaw- 
ful Gain to himſelf, and to defraud the Company of the 
Bank of England of great Sums of Money; after the 
Payment of the ſaid 90 J. and after the ſaid Indorſe- 
ment made upon the {aid Note, (viz,) on the firſt of 
March in the ſame Year, feloniouſly erafit that Indorſe- 
ment upon the ſaid Note, Contra Pacem Domini Regis, 
& contra formam Statut in hoc caſu nuper edit & provis. 


Upon Bigg the Priſoner's pleading Not guilty to 
this Inditment, the Jury found a ſpecial Verdict, (ris) 


They found, that the ſaid 7% Adams on the 
ſaid 19th of February, 1714, was intruſted and im- 
ployed by the Governor and Company of the Bank of 
England, but not under their Common Seal, to ſign for 
the Campany, Bank Notes for the NN of Money 
payable by the Company: That the ſaid J Adams 
being ſo intruſted and imployed as aforeſaid, on the 
19th of February, 17 14, did make the Note in Wri- 
| I ting 
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ting mentioned in the Indictment, ſigned under the 

ſaid Joſhua Adams's own Hand, on Behalf of the ſaid 
Company; by which Note the ſaid Foſhua Adams, on 
Behalf of the ſaid Company, promiſed to pay to Mr. 
James White, or Bearer, on Demand, the Sum of one 
hundred Pounds; that on the ſaid 22d Day of Februs, 
ary, 1714, on Behalf of the {aid Company, the ſaid 
90 J. Parcel of the ſaſd Sum of one hundred Pounds 
in the ſaid Note contained, was; paid to the Bearer of 
the {aid Note; and that on the ſaid Payment, on and 
acroſs the Writing of the ſaid Note, the Words and Pi- 
giures following, (viz.) 22 February, 1711 4, paid ninety 
Pounds, were in due Manner, on Behalf of the ſaid 
Company, written with red Ink upon the Face and In- 


fide of the ſaid Note; that the ſaid John Bigg, on the 


firſt of March in the ſaid Year, after the Payment of 
the ſaid 90 J. and the Inſcription thereof on the ſaid 
Note, by a certain Liquor to the Jury unknown: put 
by the Lid John Bigg upon the Words and Figures ſo 
written upon the ſaid Note with Red Ink as aforeſaid, 
the ſame Words and Figures totaliter expunxit & delevit. 


Alſo the Jury found, that at the Time of Making 
the Act of Parliament, intitled, An Act for making 
good the Deficiency of ſeveral Funds therein mention- 
ed, and for enlarging the Capital Stock of the Bank 
of England, and always afterwards, to the 28th of No- 
vember, 1696, the Way only uſed for Indorſing of 
Bank Notes was, by Writing on the Bathſde of the 
laid Notes with black. Ink; but that afterwards, upon 
the 28th of November, 1696, and from thenceforth to 
this Time, the Way that was only uſed was, to write 
all the Payments of any Part of the Money paid on 
theſe Notes, upon and acroſs the Writing of the {ſaid 
Notes, with red Ink, in Manner and Form as is above 
mentioned to be written on the {aid Note,; and that 
ſuch Inſcriptions, from the ſaid 28th of Novem. 1696, 
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hitherto. have been, and are e called ban 
ments; and if upon this whole Matter the Court. ſliall 
n of O 4 0 that the Priſoner is guilty of the Fe- 
upon him in the Indidment, then they 

n Guilty; if the Court ſhall be of the cm 


Opinion, then Not guilty. 1 


My Lords, N SPE : 

I am of Counſel wh auser why I muſt 
admit, has been guilty of a very great Mildemeanour 
or Offence ; but the Queſtion now before your Lotd- 

_ hips is, whether the Fact, as found 1 2 this 3 
Verdid, be 8 e 


I ſhall beg Leave to Fra to the Cale abe 
ſeveral Points : N 
3 
to have 


Firſt, Whether this Joſhua Adams a 

been well empowered, on Behalf of an of 
the Bank of England, to ſign Notes for the 

of Money by as Bank ? And I humbly take it, that 
on this ſpecial Verdict, but more particularly che Ne- 

gative Words of it, I mean, as it is found, that there 

war no Authority under the Common Seal, it appears Adams 

was not well empowered. to ſign this Note on Rebalf 


of the Company; and therefore, that in StriQnels it 
is not, as to this Purpoſe, a Bank Note, and conſe- 


' oy : 
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quently that it is no Felony to raſe i it, or to raſe an Fe 
Indorſement made upon it. _ 
& te 

Secondly, Whether this Receipt of the 90 , Part F alloy 
100 l. mentioned in the Note, The Receipt being writ» retai 
ten on the Infide and Face of the Note) can be {aid to 305, 
be an Indorſement within the Act? And I humbly bold 107, 
it cannot be ſaid to be an Indorſement, and conſe- in tl 
quently, r a M. 


an Indorſement on a Bank Nos. 
1 


- Thirdh, 
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allowed to act in ordinary 
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Thirdly, Whether the Priſoner's Taking out this Rev 
ceipt by applying to it a Liquor unknown to the Jury, 
on be called a Raſuę of this Indorſement? And I mult 
beg Leave- to hold, that it cannot be called a Raſing 
of this Indorſement. e e e 


Fourtbh, Whether the Indiftment be good,. it being 
for Raſing the Inſcription, Augiire, the Indorſement, 
on the Bank Bill ? And this I take pot to be good. 


—Fifiblp, Wherher the Verdict, as found, be ſuffic 
ent, it not being found, that the Priſoner raſed out 
this Indorſement for the Sake of Lucre, or with an In 


4 


1 


| tent to defraud or cheat the Company of the Bank of Eng 


land? And I take it that the Verdi 
{ufficient, as to that Matter. 


as found, is not 


As to the firſt Queſtion, whether Jo/bua Aua was 
well empowered by the Bank to ſign this Note? The 
Company of the Bank of England are a Corporation 
Aggregate, a Body Politick, ſubſiſting only by Fiction 
and Suppoſition of Law, which is inviſible, and can 
act or ſpeak only by its Common Seal; ſo that» the 
Common Seal is the Hand and Mouth of ſuch a Cor. 
poration, . ; 1 416 Fr fea) % 


Formerly jt was held, that a Corporation Aggregate 
could not do any Thing without Deed, 13 H 8. 12. 
Afterwards, it is true, for Conveniency's Sake, it was 
Matters without Deed, as to 


4 


305. or to a 
107. But in Caſe of any Th 
in the Employing any one to 


gate can do 


a Matter which is not an ordinary Service, a Corpo» g of 
| Wt quence, or that is not an ordinary Service, without Deed. 


ration 
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Cannot 
without 


erſon to 


ſeize Goods the Uſe of a Corporation is an extraordinary, and not 
for their Uſe, eee 


as forfeited. 


of England's Empowering one to ſet their Name to a 


ön emma. 


ration Aggregate cannot do that without Deed. "This 
is the very Diſtinction taken in Horne and Toy's Caſe, 
reported in 1 Vent. 47. 1 Mod. 18. 2 Keb. 567, where, 
in Treſpaſs for taking away a Ship and Sails, the De- 
fendant juſtified under the Canary Patent, whereby the 
King granted to the Company the ſole Trade to the 
Canary Iſlands, and further granted, that if any ſhould 
without their Licence trade thicher, their Ship and 
Goods ſent thither ſhould be forfeited to the Com- 
pany. Then the Plea ſet forth, that the Plaintiff with 
his Ship and Sails did fail to the Canary lands, and 


trade there, without Licence from the Company; 


whereupon the Defendant did ſeize the Ship and Sails 
on Behalf of the Company, as forfeited; and on De- 
murrer to this Plea two Points were held; firſt, That 
the Letters Patent could not create a Forfeiture, 24h, 
That the Company could not without Deed empower 


Deed em- any third Perſon to ſeize Goods for their Uſe as for- 
— Athir 


feited; for (ſay the Books) the Seizing of Goods for 


a common Service. 
Now this ſhews a Corporation can no more giye an 
Authority, as to Perſonal Things, without their Com- 


mon Seal, than as to any Real Eſtate z and if the Seiz- 
ing of Goods for the Uſe of a Corporation, as for- 


feired to them, be an extraordinary Service, and ſuch 
a Power as cannot be given without Deed, though this 
be a Power for the Benefit of a Corporation, namely, 
to put them in Poſſeſſion of Goods, which before they 


had a Right to, and relating only to Perſonal Goods, 


and to no Real Eſtate; if ſuch an Authority (I ſay) 
cannot be given without Deed, 42 fortiori the Bank 


Promiſſory Note cannot be done without Deed ; this 


being an extraordinary Truſt or Employment. ſuch a 


one indeed as, if abuſed, may, in an Hour's Time, 
I 


endanger 
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endanger hi Ruin of "Y Ont hd pives this Au- 
thority. For if an Agent of the Bank bé, under their 
Common Seal, empowered to ſet their Names to Pro- 
miſſory Notes, and ſuch Agent Arn without any 
Conſideration or Value received, ſign a Promiſſory 
Note in the Company's Name for five or ten thous 
{and Pounds, I do not fee, but that this would bind, 
and at the {ame Time go near to ruin the Com- 


pays. 


ture, but -of the higheft Concern and Conſequence to 


Therefore furely this is a Tru not af A Woke Na- 


* 


the Company; and WE in any - Cafe whatever an Au- 


_ given by a Corporation ought to be under their 


Common Seal, without all Doubt this Authority given 
by the Cowgany: to ſign r Notes 3 to 
be ſo. 


It is plain a Corporation Aggregate cannot without 
Deed make or enter into any Contract; and by the 
like Reaſon they cannot without Deed wer an- 
other to do that Act, which they themſelves cannot 
do, but under thoſe Circumſtances. A | Corporgtion 
Aggregate cannot without Deed bind themſelves to 
pay Money; and for the ſame Reaſon they cannot 
without Deed authoriſe another to 


with the Payment of any Money 


It. is evident a 


charge themſelves 


Corporation cannot without their Common Seal em- Not to enter 


power their Servant or Agent to enter, n their Be- 
half, ſor a Condition broken, though in the Caſe of an 


Eftate of never ſo ſmall a Value, and though this be 


for the Benefit of - the Ooi 
libly enure to their Prejudice, 
verſus -Syms, much leſs can a 
another without their Common Seal to fign Promiſſory 


„and cannot poſ- 


Notes in their Name, whereby to charge themſelves, 


it may be, with a Million of Mone 


1 Rot, Abr. 314, -Damper 
empower 


for a Condi- 
tion broken. 


Money. | 
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Nor een I ſhall only mention one Inſtance more of what 3 
make an At- Corporation cannot do without a Deed, and that is, it 
cannot without a Deed make an Attornment to a Grant 
of a Reverſion; as if Lands be granted to a Corpora- 
tion Aggregate, whether for Years, or ſor the Life of 
'F. S. and the Grantor being ſeiſed in Fee of the Re- 
verſion, grants it over to a third Perſon; the Corpo- 
ration, who have the particular Eſtate, cannot attorn 
without Deed; and in pleading a Title to ſuch a 
Grant of a Reverſion, the Deed of this Corporation, 
purporting ſuch Attornment, muſt -be pleaded: with a 

Profert hic in Cur'. 6 Co. 38. Bellamy's Caſe. 


+ Here then is a very ſtrong Caſe : An Attornment is 
Thing of but a flight Matter, being no more than a bare Con- 


very tight ſent to the Leſſor's Grant; it paſſes no Intereſt from 
quence, the Party attorning, but the Grantee 1s in by the Gran- 
tor ſolely. It is favoured in Law, as tending to the 


perfection of a Grant; and therefore cannot be upon 


a Condition ſubſequent, for in ſuch Caſe the Attorn- 


ment would be good, and the Condition void and re- 
jected. The Making an Attornment is no more than 
what the Tenant is compellable to do, upon a proper 
Conveyance z as that of a Fine, upon a Quid juris cli. 
mat brought againſt the Tenant. An Attornment has, 
in our Days, by the whole Legiſlature been thought ſo 
trivial a Thing, that by a late (a) Act of Parliament 
it is wholly taken away, as an uſeleſs Incumbrance 
upon Conveyancing. And if a Corporation cannot do 
fo ſlight a Thing, as to make an Attornment without 
Deed, much leſs can they without Deed do an Act of 
that Conſequence, as to empower another to ſet their 
Name to Promiſſory Notes for the Payment of ever 
ſo great a Sum of Money. , cee e IRE 


(s) 4 & 5 Anne, cap. 6. ſect. 09. 
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But it will be objected; if the Authoriſing Adams to 
ſign Notes in the Name, and on the Behalf of the 

Bank of England, ought to be under the Common Seal, 
then for want thereof, according to this Way of Ar- 
guing, all the Notes and Bills given by Adams on the 

Behalf of the Bank are void. CP I” 


Reſp' : This is no Conſequence; for in an Action 

brought againſt the Bank upon a Bill or Note ſigned 
by Adams, when it ſhall be proved, that Adams. is an 
Agent intruſted by the Bank, and has been uſed to 
ſign Bills and Notes, which from Time to Time have 
been duly. paid and anſwered by the Bank; this is 
Evidence, and will carry with it the higheſt Preſump- 
tion, that Adams was lawfully authoriſed ſo to do, and 
conſequently authoriſed under the Common Seal; and 
at the ſame Time it may. be impoſſible for a third Per- 
ſon, that ſues this Bill or Note, to produce ſuch Au- 
thority under- the Common Seal of the Bank ; and it 
would be unreaſonable in the Court to put him upon 
it, in Regard the ſame does not belong to him; yet 
upon ſuch Evidence it ſhall be preſumed; that Adams 
was well authoriſed under the Common 'Seal to fign 
ſuch Bills and Notes, and conſequently they will be 
good: But in the principal Caſe: there is no Room leſt 
tor ſuch Preſumption, it being exprefly found by the 
Verdict, that Adams was not authoriſed under the 
Common Seal of the Bank to ſign ſuch Notes. So that 
this Objection is of no Force, 


But if this Point ſhould be againſt me, and it ſhould 
be thought by your Lordſhips, that the Bank without 
their Common Seal could authoriſe Adams to ſign Notes 
in their Name, (though it be a Matter of ſuch very 
great Moment, as, if abuſed, may ruin the Company) 
But admitting this to be againſt me; + FR 
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Whether The ſecond Queſtion is, whether this Receipt for 
— 2, 90 J. Written with red Ink acroſs and upon the Face 
red Ink a- and Infide of this Bank Note of one hundred Pounds, 
—_ and can be ſaid to be an Indorſement; for the Statute of 


Face and In- * 8 C 9 Will. 3. makes it Felony, either to forge or 
. “ counterfeit a ſealed Bank Bill or Bank Note, or to 
be called an & alter or raſe an Indorſement on any Bank Bill or 
ment? © Bank Note.” The preſent Indictment is on the lat- 
ter Branch; therefore, if the Receipt for 90 J. written 
on the Face of this Bank Bill, be not an Indorſement, 
then the Offence is not within the Act of Parliament. 


This Receipt written on the Face of the Note is 
The Mean- not an Indorſement: The Word Indorſement is a legal 
ing of me. Word, for which there is a proper (at eaſt a Law) 
dorſement. Latin Word, (viz;) Twdorſamentum, as Murdrum is the 
Law Latin Word for Murder. The Meaning of the Word 
appears from its Derivation from In and Dorſum, and 
ſignifies what is written on the Back of the Deed or 
Inſtrument. It is taken Notice of in the Terms of 
the Law, Cowell s Interpreter, and Blunt s Diftionary, and 
is frequently applied to a Condition of a Bond, in 
ancient Times commonly written in Parchment, and 
the Condition as commonly written on the Back of the 
Bond, and called an Indorſement. And this being the 
plain Signification of the Word in the common. Lſe of 
it, manifeſtly implied from its Derivation, how then 
can it ſignify any Thing written on the Face and I 
fide, and not on the Backfide of the Note? 


It is true, the Verdict finds, that ſome Time ſince 
the Making of this penal Statute, it was uſual for the 
Bank to write the Receipt for any Part of the Mone) 
paid upon the Face and acroſs the Note with red Ink; 
and that this Receipt, though written on the Lie 


'* Cap, 20. ſe. 36, 


1 * 
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and Inſide of the Bill, is, ſince the Act, comtnonly 
called an Indorſement. pts V5 641 4-12 


But ſurely this cannot be material; fur by the Jurys 
finding that this Writing the Receipt with red Ink 
acroſs and on the Face of the Note is commonly called 
an Indorſement, by this (I ſay) it is implied, that it is 
not always called ſo; nay, that ſometimes it is called 
otherwiſe. The Word commonly is uncertain : If it has 
been three or four Times called fo, it may be {aid to 
be commonly called ſo, and yet it may much oftner 
be called otherwiſe. Beſides, as it is a proper, legal 
Word, the true and legal Import thereof cannot be 
altered, varied, and made to ſignify the direct con- 
trary; and all this by {ome People's making an impro- 
per Uſe of jt. This would be to make an Indorſe- 
ment, which is always written on the Backfide of a 
Note or Writing, to ſignify the very Reverſe, (viz) 
what is written on the Forefide It would be to give 
ſuch a Latitude to the Fancy of People, who ma 
ſometimes miſname any Thing, as to take away 
Manner of Certainty. Aan . HY 


* 
- 


But what renders this Objection the-ſtronger, is, for 
that the Verdict finds, that at the Time of Maki 
this Act of Parliament, and for ſome Time afterwa 
the only Way of writing Receipts on the Bank's Pay- 
ing off Part of the Note, was, by writing the Receipt 
on the Back of the Note, which at that Time, (ſcil) 
at the Making of the Act, was called an Indorſement, 
and this was indeed properly and juſtly ſo called; and 
writing Receipts on the Face or the Bank Note 

was not then practiſed; conſequently the Starutey in 
making tbe Raſing an Indorſement Felony, muſt 
intend ſuch an Indorſement, as was uſed at the 
Time when the Act was made, that is, ſuch as was 
Vol. III. 5 R ritten 


N88 
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written on the Back of the Bank N ote, and could 


never mean a Writing on the Face or acroſs the Note, 
which was not then practiſed, and could not have been 
foreſeen, without the Spirit of Prophecy. And if the 
Bank have found out a new Way of writing Receipts, 


they muſt apply for a new Act of Parliament that ſhall 
extend to ſuch their new Inventioo. 


Again: This Writing of a Receipt acroſs and upon 
the Face of the Bank Note being a new Method, and 
not practiſed when the Act was made, I would put the 
Caſe, that the Receipt on the Face of the Bill, which 
the Priſoner is indicted for Raſing, had been the fr 
Receipt that was ever written in that Manner, would 
this have been an Indorſement within the A& of Par- 
liament, and would it have been Felony to have raſed 
the Receipt thus written on the Face of the Bill? 
Surely not. | 


Then 1 would go further, and aſk, if the Priſoner 
had raſed the ſecond, third or fourth Receipt that had 
been written in this Manner, would this have been an 


Indorſement within the Act? I do not ſee how it 


could. When then would the Raſing of ſuch Receipt 
written on the Face of ſuch Bank Notes firſt -begin to 
be Felony ? This would be pretty hard to determine. 


Further : If this penal Law did not originally and 
at the Time of making it comprehend a Receipt 


Written on the Face of a Bank Bill, under the Word 


Indorſement, (as it is plain it did not) ſhall ſuch Law 

in Proceſs of Time grow ſtronger and more comprehen- 

five than it was at firſt ? Shall ſuch a Conſtruction be 

put upon it as thereby to make that Felony ſome 

Years after the EnaQting of the Law, which, at the 

Time when it was enacted, was not ſo? This _ 
I | in 
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indeed be a ſtrange Conſtruction, by a liberal Inter- 
pretation to enlarge a penal Law, contrary to the 
Rule which ſays, it ſhall be taken ftrifily, and muſt 
tend to make conſtructiue Felonies, as odious as conſtruce 
tive (b) Treaſons. 125 | 


If it ſhould be objected, that to raſe a Receipt writs Inftances 
ten by the Bank on the 'Face of the Note is equally — 000g 
miſchievous, as the Raſing an Indorſement on the Back vat bepo ex- 
thereof, and therefore equally within the Act; this ax 
Argument will not be allowed, with Regard to any Cantrue- 
Law that is Penal, much leſs in the Caſe of one that 
is Capital, ſuch not being to be inlarged by Parity of 
| Reaſon, or extended by any equitable Conſtruftion. 


The Sratute of 25 Ed. 3. makes (or rather declares) 
it to be High Treaſon to counterfeit the Great Seal; 
and in 3 Inf. 16, 17, theſe Caſes are cited on that 
Branch of the Act: Firſt, If a Man takes off the Great 
Seal from one Patent, and fixes it to another Writing 
purporting to be another Grant of the King, this is 
held to be no (c) Counterfeiting of the Great Seal. 


Secondly, If one having a Grant by Letters Patent of 
the Manor of Dale from the Crown, raſes out the Ma- 
nor of Dale and inſerts the Manor of Sale, which is a 
greater Manor, and likewiſe belonging to the Crown 
= is alſo held to be no Counterfeiting of the Great 
Seal. | | | | 


Thirdly, There is a Caſe reported of an extraordinary | 
Contrivance of one Leake, a Chancery Clerk. Thus 
2 6 2:17; eee 


(b) See the 13 & 14 Car. 2. cap. 29. for Reverſing the Attainder of 
the Earl of Strafford. | 
(c) Held otherwiſe in the Year Book of 2 H. 4. and in Stamford Pi. 
Cor. 3. But the Lord Ch. Juſt. Coke condemns that Opinion, and with 
him concurs the Lord Ch. Juſt Hale. Hiſt. Pl. Cor. Vol. 2. 181. 
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Leake being about to take a Grant from the Crown, 
joined together two thin Skins of Parchment of ; 
proper Size for Letters Patent, and glued them ſo 
clole together, that try appeared to be as one Skin, 
and a true Patent for {ome inconſiderable Grant was 
written upon the outward Skin, and this Patent was 

' ſealed. Afterwards the Party having unglued the two 

skins, took off the uppermoſt Skin, and then wrote a 
more valuable Grant upon the innermoſt Skin, and {et 
up this Title, 5 | 


Now, though all theſe three Caſes were equally 
miſchievous with the actual Counterfeiting the Great 
Seal; though they were all the moſt remarkable Abuſes 
of the Great Seal imaginable; yet it was adjudged that 
none of the above mentioned Facts amounted to a 
Counterfeiting of the Great Seal. 80 cautious bare 
the Judges ever been of enlarging penal, much more 
ſanguinary Laws, by Equity; and this too in Times 
when Parliaments being leſs frequent, there were fewer 
Opportunities of redreſſing the Failings and Slips in 


% 


one Law, by applying for another. { 


So that, I humbly take it, the Priſoner's Raſing a 
Receipt. written on the Face of the Bill, cannot be laid 
to be Raſing an Indorſement. But if chis Point ſhould 
be alſo againſt me, 


Whether ta- The next Queſtion is, admitting this Receipt writ- 


= Fogg ten with Red Ink acroſs and upon the Face of the 


putting upon Bill to be an Indorſement; whether the Priſoner's 
IT Aa certain 


Liquor, can taking Out this Indorſement by putting upon it a cer- 


bag len tain Liquor to the Jury unknown, be a Rafing of ſuch 


Receipt. Indorſement ; for ſo the Indictment expreſly ſays, 
(via) that the Priſoner erafit, Cc. and I apprehend 
this cannot be called Raſing. * 
I Raſing 
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Raſing of a Deed or Writing is Scraping out by 
ſome Knife, or other Inſtrument: Thus, radere nomen 
(ad) ſignifies to ſcrape out a Name. Suppole the Pri- 
ſoner, inſtead of pouring this Liquor (which was Le- 
mon Juice) upon the Receipt, had poured Ink, ſurely 


that could not have been called Raſing out the Re- 


ceipt 3 it would have been Blotting, but not Raſing it 
out; and if putting out the Words by Ink had not 
been Raſing, then no more can the Putting out the 
Words by any other Liquor be ſo called. This Ta- 


* 
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king out the Words by Lemon Juice may be ſaid to 


be an Expunging or Altering of the Bank Bill, which 


laſt is. within the Words of the Statute. But the Pro- 


ſecutor has not upon that Clauſe thought fit to indict 


us. We are indicted only for Raſing this Indorſe- 


ment; whereas we inſiſt, that the Putting or Taking 
out of the Receipt by pouring a Liquor thereupon, 
cannot be called a Raſing out ſuch Receipt. 


In the next Place, we ſay the Indictment is naught, 
as it muſt be intended to be an Indictment for Ra- 
ling the Inſcriptum on a Bank Note. 


The Statute of 8 and 9 Will. z. Par. 36. makes ei - 


ther of theſe two Facts Felony, (videlicet) firſt, Forging 
or Counterfeiting a Bank Bill or Note; 2dly, Raſing or 
Altering an Indorſement on a Bank Bill or Note. So that 
the Indictment is to be intended on the latter Branch, 
that is, for Raling an Indorſement; whereas ir is 
laid for Raſing an Inſcriptum, Anglice an Indorſement; 
and here this Anglice is void (e); for the Word Inſcrip- 


Vol. III. | 5 8 1 tum 


4) Aurelius Cotta Conſul, Sententiam rogatus, nomen Piſonis radendum 

Faſtis cenſuit. Vide Tacit. Annal. lib. 3. 8 
(e) If there be a proper known Latin Word to 5 cr a Thing by, 
tent. Sly, 313. 


no Deſcription, though with an Ang/ice, will be ſu 
Flod verſus Morgan, Teiv. 68. d | 
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| * c Bank Bills and Bank Notes, and by Raſing and Al- 
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. nn 


tum does not properly ſignify an Indorſement, but a tion 
Superſcription; Eure might do, or there is a of f 
proper Word in the Dictionary derived from the Greet, Mani 


(vid) Opiſthographum. But it this Point ſhould be 2. of w 


gainſt me, then 


| | | | "IT Bank 

It is to be conſidered, whether the Verdict be ſuf. Mant 
ficient, ſince it does not find, that the Priſoner did Time 
this for the Sake of Lucre, or with Intent to deceive or Give 


defraud the Bank. 


Whether The reciting Part or Preamble of the Clauſe of the 
fromthoPre- Act, which makes this Felony, takes Notice (F), that 


amble of the 


Act of Par-“ whereas divers Frauds and Cheats had been * upon | Cale, 
— * * the Governor and Company of the Bank of England, ſoner 


that it ſhould c by the Altering, Forging and Counterfeiting of the ment 


mn ©-wering Indorſements thereupon : Be it therefore en- centl 
gainſt it, has © aCted, that this be declared and adjudged Felony It is 
cone it with “ without Benefit of. Clergy.” been 
an Intent to 3 a 

make an unlawful Gain to himſelf, and to defraud the Bank. "EL Priſo 


Now, as the Recital or Preamble of an AR of Par- 


liament is very juſtly obſerved by the Lord Coke to be, Daw 
as it were, a (g) Key for opening the Meaning and Cour 
Intent of the Act; ſo it feems plain by this Intro- ceſlar 
duction or Preamble, that no Raſing or Altering a the I 


Bank Note can be Felony, unleſs it be done to de- unlay 
ceive or defraud the Bank. The Preamble recites the 
Miſchief, and it is the Buſineſs of the enacting Part to 
cure that Miſchief. | 


| - the * 

Otherwiſe it Suppoſe then a Man by way of Experiment ſhould the \ 
tend oa Per. publickly, nay at the Bank, and in the very View of 8 
bon doing it the Governors and Directors thereof, make an Alters ad 
2 tion then 


of Experi- (J) Sect. 36. 0 1 Inſt. 79. 


ment. 
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tion or Raſure in a Bank Note, or in an Indorſement 
of ſuch Note: Stppoſe he ſhould, in ſuch publick 
Manner as I have mentioned, commit the very Fuct 
of which the Priſoner is found Guilty, (tiuelicet) by 
putting a certain Liquor upon an Indorſement of a 
Bank Note, take out the Indorlement, and make no 
Manner of Uſe of it afterwards, but at the ſame 
Time deliver it up to the Bank, would this be Felony? 
Give me Leave to ſay, there is no Colour for it: 
Actus non facit reum, niſi mens fit ren. * N57. 


Wherefare, taking this not to be Felony, then, ' fot 
aught appears by the Verdict, this might be the very 
, Cale, all the whole Verdict might be true. The Pri- 
ſoner might, by putting a Liquor upon the Indorſe- 

ment written on the Bank Note, have taken out the 
Indorſement; and yet this might have been done inno- 
cently, and without any Intent to defraud the Bank. 
It is conſequently abſolutely neceſſary it ſnould have 


— 


— 


been found by the Jury, that what was done by the 


Priſoner, was done with Deſign to defraud the Bank. 


It is remarkable, that in the late Indictment againſt 
| Dawſon this was expreſly found; and I preſume, the 
Counſel who peruſed the Indictment, thought it ne- 
ceſſary in the preſent Caſe, becauſe it is inſerted in 


the Indictment, that the Priſoner did this to make an 


unlawful Gain to himſelf, and to defraud the Bank of 
great Sums of Money. fs YH. e 


I cannot but obſerve to your Lordſhips, that after 

the Trial, and the Verdict found, this Omiſſion in 

the Verdict being diſcovered, the Counſel on the other 

Side ſo far thought it to be material, that when we 

had once attended your Lordſhips, and had (as Was 

then thought) ſettled the whole ſpecial Verdict, the 
2 
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doubtfully penned ; and the Gentlemen in the Direc- 


theſe Times of frequent Seſſions of Parliament. 


1 
— 


other Side (I ſay) gave us a new Summons, in order 
to have this inſerted in the Verdict; but your Lord. 
ſhips with great Juſtice ſaid, it could not be done 
without the Finding of the Jury. Indeed, at the 
firſt Sight, I was not apprehenſive this Defect was 
ſo material, as on a ſecond View, occaſioned by the 
Miſtruſt of the King's Counſel, I now find it to be, 
And therefore, ſince the whole Verdict may be true, 
and yet the Facts found to have been done by the 
Priſoner, might have been done innocently, and with- 
out any Intention to defraud the Bank; for this Reaſon 
the Verdict, as found, ſeems defective, and not to make 
the Priſoner guilty of Felony. 


Thus have I gone through what I intended- to 
trouble your Lordſhips with on this Occaſion : I would 
add, that your Lordſhips have now before you a Cale, 
wherein the Life of a Man is concerned ; and if all 
theſe Points are not plainly for us, (as we hope, that 
at leaſt ſome of them are) but if any of them ſhould 
be but doubtful, you will even then conclude in Faw- 
rem Vite. „ | 


Your Lordſhips are in the Caſe of a penal Lau, 
penal even to Liſe, and therefore not to be taken 
ſtrictly, or aided by any Intendment or equitable Con- 
ſtruction whatſoever. 7 90 


Your Lordſhips are in a Caſe depending on the 
Conſtruction of a new Act of Parliament, at beſt but 


tion at the Bank may, if there ſhall be Occaſion, 
eaſily obtain an Act for the Explanation of it, in 


Your 


— — 


* 
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Your Lordſhips are in a Caſe, where, if you ſhould 
be of Opinion, that this Fact, as now found, ſhould 
not be Felony, yet the Priſoner will not have eſcaped 
without Puniſhment, having already ſuffered a Yeat 
and a Half's cloſe Impriſonment, and that in Newgate. 
And therefore upon the whole Matter, 


If Foſhua Adams was not well empowered, as this 
Verdict is found, to ſign Notes for the Payment 
of Money for the Bank, he having no Authority un» 
der their Common Seal for that Purpoſe, as we take 
it he was not, this being an Authority and Truſt of 
the higheſt Nature, that can poſſibly concern the 


Bank: 


Or if this Receipt for ninety Pounds, Part of the 
Sum of one hundred Pounds, written acroſs and on 
the Face of the Bank Note, be not an Indorſement, 
(as we take it not to be, being the very Reverſe of 
the Meaning, Senſe, common Uſe, and Derivation of 
the Word:) . 


Or if Taking out the Words of the Receipt upon 
the Bank Note by putting this Liquor upon it, be not 
Raſing or Scraping out the Words, as in common Senſe 
and Parlance it cannot be ſo taken : ' 


If the Indictment be ill only for Raſing the Inſcrip- 
tum on the Bank Note, without ſaying the Indorſement : 


Or if it be neceſſary, that the Verdict ſhould find 


that this Fact was done with a View to Lucre, and 
to defraud the Bank, as ſurely it is by Reaſon of the 
Preamble of the Act which recites, that the Frauds 


and Cheats which have been put upon the Bank, were 
Vol. III. 5 T the 
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ad Occaſion of making the Act; and 
11 rey go by this Verdict may poſhbly * 
all t done innocently, and by way of e 1 
Wh Reaſon it ought to have been found = in 
e that the Priſoner did * wh . 
ra to defraud the ny of, "ny p 4 NK 
* on eſo will be of Opinion, a6 on 
E found by the Verdict, is not N and in 
Cone uence of it, that the Priſoner ſhall be diſchar- 
ged. [a] | 


N s differed in Opinion; but the Major 
is Caſe the Judges differed in 2 
of . y it 2 be Felony: However the Priſoner was t boned 


aſſiſt ſu 
of Priſo 


But the 


Notice 
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Dominus Rex verſ. Thomam Burridge. 


ih þ Ns ken Ho: 
[In Banco Regi fir Pn ; 
| ages 
e | , #4 5 Sir Edmond 
» I -  Probyn, 

The Reporter's Argument for the Proſecutor. 5 Fi * 

| | e, Juſtices, 

HIS comes before the Court on a ſpecial Verdi 

found before Mr. Juſtice Page, at an Aſſiſes held Ogre pe. 

at Taunton for the County of Somerſet, April 2. in the lony within 

ſeventh Year of his t Majeſty; upon an Indift Bent e 


ment of the Priſoner at the Bar, Thomas Burridę E, for ſentenced to 
aiding and aſſiſting one William Palmer, convicted of Fe- 28 


ed for ſeven 


lony, to eſcape. out of Priſon. The Indictment of this Years, con- 


Thomas Burridge {ets forth, that at the General Quarter- 2 os 


Seſſions of the Peace held at the City of Wells in and for tua Trant- 


rtation 


the County of Somerſet, on the 1 1th of Jauuary in the bad fervics 


fifth Year of his preſent Majeſty, before Thomas Ca- Puriuant to 


rem, Eſq; and others his Majeſty's Juſtices of the Peace, rence; and 

it 5 3 55 if a Stranger 
abſt ſuch Felon convict, being in Cuſtody under Sentence of Tranſportation, to eſcape out 
of Priſon ; (provided it be ſuch an Aſſiſtance as in Law amounts to a Receiving, Harbouring 
or Comforting ſuch Felon z) the Perſon afliſting is Acceſſary to the Felony after the Fact: 
But then in the Indictment for this flaſt Offence, it muſt be charged that the Offender had 
Notice of the other Felony or Conviction. K | = 
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one William Palmer was in due Form of Law convicted 
of Stealing and Taking away an Ewe- Sheep, of the 
Value of fix Shillings, of the Goods and Chattels of x 
Perſon unknown; for which Felony William Palmer 
was by the ſaid Court adjudged to be tranſported for 
the Space of ſeven Years, according to the Form of 
the Statute, and was by the ſaid Court committed to 
the Cuſtody of Edward Cheyney, the then Keeper of his 
Majeſty's Gaol of Tvelcheſter in the {aid County, there 
to remain until he ſhould be tranſported according to 


the {aid Sentence. | 


And that afterwards (to wit) on the 1 3th of October 


in the Year of the Reign of his preſent Majeſty, 
the ene Tha Burridge, at Tvelchefter aforeſaid, 
did wilfully and feloniouſly aid and aſſiſt the ſaid 
William Palmer to eſcape out of the ſaid Gaol, by 


Means whereof the ſaid William Palmer then and there 


did eſcape out of the ſaid Gaol, againſt the Peace of 
our Lord the King, his Crown and Dignity; which In- 
dictment the ſaid Juſtices did by their own proper Hands 


_ afterwards at the urge e's for the ſaid County, on 
eventh Year of the Reign 


the 3 1ſt Day of July in the 
of his preſent Majeſty, before the Lord Chief Baron 
Reynolds and Mr. Baron Thompſon, then Juſtices of 
Gaol-Delivery for the {aid County, held at Wells before 
the ſaid Juſtices laſt above named, deliver into Court; 
whereupon at that ſame Gaol-Delivery, the Sheriff of 
the ſaid County of Somerſet was commanded by the 
ſaid Juſtices, that he ſhould not forbear by Realon of 
any Liberty within his Bailiwick, but that he ſhould 


take the ſaid Thomas Burridge to anſwer unto our ſaid 


Lord the King touching and concerning the Premiſles. 
And now (that is to ſay) at the General Delivery of 
the Gaol of our ſaid Lord the King, of his ſaid County 
of Somerſet, of the Priſoners therein, being held at the 
Caſtle of Taunton in and for the ſaid County, on 
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of the Reign of our ſaid Lord the King, before Mr. 


Juſtice Page and Mr. Juſtice Lee, the ſaid Thomas Bur- 


ridge, under the Cuſtody of Thomas Wellman, Eſq; 
Sheriff of the ſaid County, unto whoſe Cuſtody the 


{aid Thomas -Burridge was before committed for the 


Cauſe aforeſaid, being brought to the Bar by the ſaid 
Sheriff, was arraigned, and pleaded Not guilty, and 
put himſelf upon the Country; and a Jury being im- 
panelled, they find a ſpecial Verdict; that is to ſay, 


The Jury find the Indictment of William Palmer for 


the felonious Stealing of the Sheep, and that he was 
convicted of that Felony, and that he prayed the Bene- 
fit of the Statute in that Caſe, which was allowed 
him; and that he thereupon was ſentenced to be 
tranſported for ſeven Years, which Indictment, Con- 


viction and Sentence, the Jury, find in ber verba; 


they further find, that William Palmer was by the ſaid 
Juſtices at the ſaid General Seſſions of the Peace, com- 
mitted to the Cuſtody of the ſaid Edward „in 
the Indictment mentioned, the then Keeper of the ſaid 
Gaol at Ivelcheſter in the ſaid County; and that after- 


wards, and before the 13th Day of October in the ſaid 


ſixth Year of the King, the ſaid Edmard Cheyney, the 
Gaoler of the ſaid Gaol, died; and that the ſaid Wit 


of John Procter, then being Sheriff of the ſaid County, 
and not in the Cuſtody of any Perſon. or Perſons 


April in the ſeventh: Year aforeſaid 


liam Palmer remained in the ſaid Gaol in the Cuſtody. 
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whatſoever contracting for the Tranſportation of the 


And the Ju further find, that no Contract was 


made with the {aid Sheriff, or with any other Perſon 
whatſcever, for the Tranſportation of the ſaid William 


Palmer for the ſaid Felony, purſuant to the Act in that 
Caſe provided. © ' 388 | 
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The Jury further find, that the now Prifoner Tho. 

mas Burridge on the ſaid 13th of October in the {aid 
fixth Year of the Reign of the King, then being a 
Priſoner in the ſaid Gaol at Ivelcheſter aforeſaid, and 
in the Cuſtody of the ſaid Joby Procter eben being 
Sheriff of the ſaid County, did wilfully aid and aflift 
the ſaid William Palmer, ſo being in Cuſtody as afore- 

ſaid, to make his Eſcape out of the ſaid Gaol : And 
whether upon the whole Matter the now Priſoner be 
guilty of Felony, the Jury leave it to the Court. 


2 in Ihe Caſe is in ſhort no more than this: One Wil. 


liam Palmer was convicted of Sheep Stealing, which is 
Felony (a) within Benefit of Clergy. Upon his Con- 
viction, he prayed the Benefit of the Statute in that 
Caſe provided, (by which muſt be meant the late Sta- 
tute of the 5th v/ Queen Ann, Chap. 6. which allows the 
Benefit of Clergy without (b) Reading) which was ac- 
cordingly granted him. Upor this, there is Judgment 
given againſt him, that he ſhould be tranſported for ſeven 
| Years; and before any Contract made by any Perſon 
with the Sheriff, or any other, for the Tranſportation 
of the ſaid William Palmer, he is aſſiſted by the Priſoner 
at the Bar to eſcape out of Priſon. And the Queſtion 
is, whether this William Palmer at the Time of his 
eſcaping was a Felon; or -whether the Felony of 
| William Palmer was pardoned, either by the Statute of 
18 Elix cap. 7. which takes away Purgation, or by 
= the 5th of Ann, Chap. 6. which allows the 'Benefit of 


Clergy without Reading ; or whether any Words of the 
Statute of 4 Geo. 1. (c) or other Statute which em- 
powers the Judge to order Tranſportation in Cafes 
* of Clergyable Felonies, whether (I ſay) any Words 
| . * | | | m 


0, By the 14th of Gee. 2. this is made Felony wichoue Benefit of 
ergy. 
_ (8) Set. 4. (c) Cap. 11. 
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in this or any other eure extend to e this 
William Palmer before his Tranſportation | and Service 
beyond Sea for ſeven Tears? For it muſt be ad- 
mitted, that if William Palmer was by any of theſe 
ats pardoned for the Felony at the Time of his 
Eſcape, then he not being at that Time a Felon, ie 
could not be Felony in the Priſoner at the Bar to a 
him to eſcape. But I take it, that notwithſtanding | 
any of theſe Ads of Parliament, William Palmer was, 
and continued a Felon at the Time of his Efcape ; and 
conſequently that it was Felony in the Priſorier t to aſſiſt 
him in order thereto. 


The Statute which I call we Leave Gt to ; tall In Caſes 

Notice of, though not the firſt in Time, is that of naher Cc 
the 5th of Queen Aun, Chap. 6. and it is the laſt Clauſe en the Su- 
of ir. This Statute recites, that foraſmuch as when = 25. 
any Perſon was convicted of any Felony within the zwa) e 
„ Benefit of Clergy, upon his Prayer to have the Be- vd, dat 
* nefit thereof allowed him, it had been uſed to ad- bel be ou ; 
«* miniſter a Book to him, to try whether he could vided as a 
* read as a Clerk, which by Experience had been rk con- 
* found to be of no Uſe: Therefore it is enacted, 
* that if any Perſon be convicted of a Felony within 
© the Benefit of Clergy, and ſhall my to have the 
© Benefit of this Act, he ſhall ' not be required to 
„read; but without any Reading ſhall be allowed, 
© taken, and reputed to be, and puniſhed, as a Clerk 
* convict, which ſhall be as effeQual to all Intents and 
„Pu rpoſes, and be as advantageous to him, as if he 


( bad read as à (leck. | 


So that now, . the bewerten of the Or- 
dinary, (who never was more than a [A] Miniſter at- 
| tending. 


[A] U « Writ of Error of # judgment upon an Indictment of 
Steep aig (as in the principal Caſe above) — many other Ex- 
. © ceptiqns, 


— — 


. 
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The Ordi- tending the Court, and had no Part of the judicial 
z2cd s a Power) the Offender is to have the Benefit of Clergy 
Judge, but without his Reading at all. But it cannot be inſiſted 
only on the upon, that there are any Words in this Statute. of the 
of Glee: 5th of Queen Ann, which amount to a Pardon of the 
Offender ; the Statute ſays, he ſhall not be put to read, 
but ſhall be taken to be as a Clerk convict ; but at 
the ſame Time is fo far from pardoning the Offender, 
that it ſays the very Reverſe, by providing that he 


ſhall be puniſhed, and that too as a Clerk convict. 


But then it may be aſked, what is meant here by a 
Clerk convict, and how is ſuch a one to be puniſhed? 


What is Now, by the Words a Clerk convict is intended any 
meant bY 2 Perſon in Orders, or capable of being in Orders, that 
vi; and is convicted by the Verdict of a Jury, or by his own 

Confeſſion, of a Felony within Benefit of Clergy; and 


ſuch a Clerk convict was this William Palmer. And 


How fucha As to the next Queſtion, how ſuch a one convicted 
puniſhed by of a Felony within the Benefit of Clergy was to be 
18 Eliz. puniſhed? The Statute of 18 Elix. cap. 7. (d) gives a 
plain Direction,“ that the Offender, after Clergy al- 

4 lowed, ſhall not be delivered over to the Ordinary 

| © to make Purgation, but ſhall be burnt in the Hand, 

and after Burning, he ſhall. be delivered forthwith 

I | 4d . out 


ceptions, one was, that in the Entry of the Allowance of Clergy, no 
Mention was made of the Ordinary, (viz.) Quod liber traditur Defendenti 
per Ordinar*, &c. ſed non alloca“: For, by Holt Chief Juſtice, no Men- 
tion was ever made of the Ordinary for this Purpoſe. Only formerly 
it was ſaid, Traditur Ordinario, when the Uſage was, to deliver the 
Clerk to the Ordinary for Purgation. And in the Time of Eqrward 
Fourth, (9 Edw. 4. 28. 4. 21 Ed. 4. 2 1. 3.) it was adjudged, that the 
Ordinary is not a Judge of Reading, bur only an Officer miniſterial to 
the Court, and upon this Ground the Allowance of Clergy by the Or- 
dinary was never entered. S:one's Caſe, Hill. 6 Gul. B. R. from the 
Reporter's Manuſcript, See alſo the Lord Hale's Hiſt. Pl. Cor. Vol. 2. 
328, 380, 381. | 
(4) Sect. 2. 


— r 
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« out of Priſon ;” 3 latter Words have been taken 
to amount to a conſtructive Statute Pardon. 20 dan 
I think, two Things are to be conſidered: 


Firſt, From what i a Felon cmmwitind of + a cler- 


oyable Felony 1 to the Benefit of the Statute 
Pardon of 18 whether from the Allowance of 
Clergy, or from the Burning jo the Hand ? 


Secondly, What Alterations are made a as to this Point 


by the Statute of 4 Geo. 1. which leaves it to the Diſ- 


cretion of the Judge to order the Offender to; be 
tranſported, inſtead 1 being burnt in the Hand: Or, 


with Relpec to the preſent Caſe, whether William Pa- 


mer, having convicted of a Felony within the 


Benefit of Clergy, and having been ordered by the 
judge that tried him to be tranſported, is intitled to 


the Bens of the Statute nt either 73 18 23 


or by 4 Geo. 1. boa he bas. bees ame * 


And 1 take it that he is not: Which N if 1 
ſhall be able to maintain, from thence. it will follow, 3 
that Palmer continued to be a Felon at the Time when | 


the Priſoner aſſiſted him to eſcape; and if Palmer was 
then a Felon, it muſt be Felony in the Priſoner at 
the Bar to aſſiſt his Eſcape z aul faber as J appre- 
hend, d i dec het d N Gals, that no one had 


contracted to tranſport this Palmer, ho was thus un- 


der Sentence of Teen and was — to 


eſcape. . 


* 


With Regard. to the gl Nie; the Time boom F N 


whence an Offender convicted of a c 


able Felony, 


5 5 X 


That 


Time an Of- 
fender con- 


and being allowed his Clergy, and burnt in the Hand, vided of = 


ſhall be penny to be intitled to this Statute Pardon ; ; Geng and 


being allow- 
ed his Clergy, nr 


— 
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„ Privilege of their Clergy, ſhall not be thereu 


PIR | 


1 


_ FRY intirely upon the Sauce of 18 Bli 
cap. 7- and on the ein] pen the Sur of 18 By, 
thereupon; for which Reaſon I would previouſly take 
Notice, frſt, of the Words of that Act, and the Occa. 
ſion of making it; and, -2dly, how the Words came to 
be conftrued to amount to a ran * they do not 
_— any ſuch Thing: | | 


* 


As to the Statute of 18 Eli cap. 7. the Title of 
that Part of it which relates to the preſent Queſtion, 


is, An Order for the Delivery of c convict without 
22 The n ſo far as concerns this Point, 


* That for the Avoiding of the ſundry Perjuries, 
of 


2 4 other Abuſes in and about Fu 
* Clerks convict delivered to the Ordinaries, be it en- 
* ated, that all Perſons that at any Time thereafter 
„ ſhall be allowed and admitted to have the Benefit. - 


e livered to the e as had been 
© but after ſuch Clergy allowed, and Burning in the 
7 * Hand, according to the Statute in that Behalf pro- 

vided,” (which muſt be meant of the Statute of 4 
H. 7. cap. 13. that having firſt inflicted Burning'in the 


mo, © the Offenders ſhall be forthwith- inlarged and 


delivered out of Priſon, by the Juſtices before whom 
„ ſuch Clergy ſhall be granted (e): Provided that the 
“ Juſtices befave whom ſuch Allowance of Clergy ſhall. 
« be had, ſhall and may, for the further Correction 
« of ſuch Perſons to whom Clergy ſhall be allowed, 
* detai*them in Priſon for ſuch conv t . Tine 8 
< they ii their Diſcretions ſhall think convenient, ſo 
& a8 anyone do not exceed one Year's Impriſon- 
e ment; with a further Proviſo (f), that one admit- 


* red to hi Clay ſhall nevertheleſs be anfiverable for 


F other Felonies.“ 


(e) Sect. 3. (f) Sed. 6. N | Sn 
2 - — As 
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As this and divers 1 ge as Notice of the Thx Org 
Allowance of Clergy, (or to more properly, the fact 
Benefit of Clergy) it may not be amiſs 3 4 F 
ſerve, what the Lord Hobart (288) ſays of the Origi« 
nal of this Privilege, (via.) that the Benefit of Clergy” 
was a Refuge provided by Common Law in Favour 
of a literate Offender but that it took its Original 
from the great Regard ſhewn to the Church; and 
although at firſt on x ard in Orders were allowed 
ſuch Privilege, yet afterwards: this Law, in Favour of 
Learning in general, was extended to all Perſons capa» 
ble of taking Orders. But as to the Occaſion of the 
Statute of 18 Elia it appears from the Preamble there- 
G4 taken Notice of, to have been made to 
avoid the lundry Perjuries; and other Abuſes committed 
in making tion. The Manner of theſe Trials be- 
fore the Ordinary is ſet down in Stamford, 138. Hob. 
289. Pult. de Pace Regis, 217, more fully * in any 
other Books, and W to have been thus? 
ta bs Nr Yi t Na 

Firſt the Party $55) Was, hilnſelf to make Oath — Gb 4 
of his Innocency z i 


next there was to be the Oath of the Trial be- 
his twelve Compurgators, ho were to fwear, that . 
they believed him innocent; chen the Wirneſſes for 

the party tried were to give their Evidence; after 

which, che Jury were. to bring in their Verdict; and 

if the Verdict was for the Priſoner, the Ordinary pro- 

nounced him innocent. This ſolemnm and In- 
tervention of the ſeveral Perſons En in theſe 
Proceedings, with the ſeveral Oaths that were made 

on the Occaſion, did create great Variety of Perjuries, And the 1 


and (which generally are . aw Sen: Suborna- e 4 * 
ons of Perjury. . RE 


It is the Lord Buse Remark, (291) a the 
Witneſſes in this Sort of Mock Trials, and likewiſe 
the 


N "* 


eee 3 1 | 5 Is 
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the Compurgators, who were upon their Oaths de 1 


dulitate, as alſo the Jury, all had their Share in theſe 


Perjuries. His Lordſhip further obſerves, that the 
udge himſelf was not quite clear: He might have 
rought in one more for a Share, (viz.) the Party 

tried, who, though he had been before convicted on 


the cleareſt Evidence, and though never ſo 'conſcious 


of his own Guile, yet ſtill was to {wear he was inno- 

cent. But however, by this Kind of Mock Trial of 
Purgation, notwithſtanding it was accompanied with 

ſo much Wickedneſs, if the Party was found Not guil- 

The Advan- ty, he received theſe Advantages: He was reſtored to 
tages de che his Credit and to his Liberty, to his Capacity of pur- 
Party, in chaſing Goods and Chattels, and of taking and receir- 
_— ing the Rents and Profits of his own Eſtate from 
was found thenceforth to accrue ; and from that Time was to be 
ang taken to be perfectly innocent. Nevertheleſs ſuch Pur- 
gation had no Retroſpect, ſo as to reſtore to the Parry 


any of his Goods and Chattels, or the Rents and Pro- 


fits of his Lands that were before veſted in the Crown, 
as forfeited on the former Conviction by the Verdid. 
5 Co. 110, Foxley's Cale. * e 


But as the Parties thus tried before the Ordinary 
upon their Pargation were generally acquitted; there- 
fore, where a Felon tried in the Temporal Courts was 
not only found Guilty, but that Guilt appeared to be 
aggravated with ſome. heinous Circumſtances, in ſuch 
Caſe the Temporal Courts would not truſt the Ordi- 
What were nary with the Trial of the Offender, but delivered 
Oo. over the Clerk convict abſque Purgatione faciendi; un- 
delivering der which Circumſtances the Clerk convict could not 
2 = make Purgation, but was to continue in Priſon during 
the Ordi- his Life; all which Time he was incapable of pur. 
8 chaſing any Perſonal Eſtate, or of retaining to himſelf 
faciendid, any of the Rents and Profits of his Real Eſtate, unleſs 
the King ſhould be pleaſed to p 


1 


. S | 


ardon him. And yet 
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this was not Q$#EF its yes EC j 5 i 2 — 
looked on as ſevere (and with ſome Reaſon 6 | 
the Temporal Courts, almoſt jn any Caſe, to ot — 
Clerk Corwict to the Ordinary abſque purgdtione f. 
endi, when it was to be attended with the Con 
quences above mentioned; wherefore, generally oe oi 
ing, Clerks Convict were delivered over by the Tem- 
poral Courts to the Ordinaxy, without taking from him 
the Liberty of making Purgation; and as theſe Per- 
juries (and the evil 8 of them, Suborna- 
tion and Corruption) uſually attended ſuch Purgations; — * 
as theſe mock. Trials took their Riſe from factious * 
Tenets, tending to exempt the Clergy from the Secular 
Courts; as this was a Remnant of Pc Popiſh Power, 
and an "Uſurpation on the Common 12 it ſeemed 
high Time to aboliſh ſo vain and wicked a Ceremony. 
For whicff Reaſon this Statute = 13 Blis.. quite Purgation 
takes away Purgation, enacts, © That after the wo. 22 
>* Offender is allowed his Clergy, he ſhall not be but che Of- 
A thereupon delivered to his Ordinary (as had been to be hey 
_ accuſtomed); ; but after he has been * his Clergy Pa in | 
* and been burnt in the Hand, he ſhall. be forthwith any Time 
* enlarged and delivered out of Priſon by the Juſtices not ot exceed 
* that 3 him his Clergy, with a Toe 0, that if ihe Judge 
© the Judge may, if he in Dilcretio ion hall chin 77 ted - 
* fit, continue the Offender in Priſon.” : The Mean- fi 
ing of which laſt Clauſe was, that whereas before the 
Making of this Law, it was in the Power of the Likes - 
to delder over the Offender to the Ordinary abſque 
burgatione, in Conſequence of which he was to con- 
tinue in Priſon during his Life, unleſs pardoned ;, this 
was thought too ſevere, and inſtead thereof, the Judge 
has tries the Priſoner, if he finds that he deſerves 
ſome further Puniſhment, may ſtill detain him in Priſon | 


for any longer Time not exceeding a Tear. ; 


Vor. III. 5 Y - „ 
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How the © Thee ſecond Point to be conſidered is, how theſe 
18 liz, Words in the Statute of 18 Ex which enacts, that 


bono i the Offender after his being allowed his Clergy, and 


| of a Pardon, being burnt in the Hand, ſhall be forthwith enlarged 


| contra i; and delivered out of Priſon; How theſe Words (1 


ſuch, ſay) which expreſs nothing of a Pardon, have yet been 
conſtrued to amount to one. 


Now that was for the following Reaſons : As the 
| Statute of 18 Eliza had taken w_ this Proceeding 
- before the Ordinary, and by Conſequence deprived 
the Offender” of the Opportunity of making ' Purga- 
tion; ſo it was reaſonable to put the Offender in the 
{ame Condition as he would have been in, if he had 
performed that Purgation which the Act of Parliament 
diſabled him from doing. 88 


Hard indeed it would have been, if, after” the Of- 
fender had undergone the Puniſhment of being burnt 
in the Hand, and had been diſcharged of his Impriſon- 
ment, his Incapacity ſhould ſtill continue of pur 
or taking any Goods, Chattels or Perſonal Eſtate, 
either by his own Labour and Induſtry, or the Bounty 
of his Friends. This would be for the Parliament 
to ſet a Man at Liberty, and yet at the ſame Time 

to diſable him from making any proper Uſe of that 
Liberty; ſo that to avoid ſuch an Imputation of Hard- 
ſhip, it was very reaſonable for the Judges to conſtrue 
the Words of this Act in the Senſe they have done; 
and, where the Act ſays, the Offender after his being 
burnt in the Hand ſhall be diſcharged out of Priſon, 
to interpret it to mean, that he ſhall be diſcharged 


from any further Puniſhment z and that theſe Words 


| ſhall be taken as a Periphraſis or Deſcription of a 
Pardon. Beſides, the Proviſo in the Act which ſays, 
that the Clerk admitted to his Clergy ſhall be an{wer- 


1 | able 
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able for other Felonies, implies ſtrongly, that he is 
never to be queſtioned again for this, taking the ſame - ® 
to be pardoned by the Act. See Hob. 29 +4; 
a. 44. 4 RT bs [377 V BEP. 
It remains then to ſee, when this Pardon is to com- 
mence and take Effect, and from what Time the Of. 
fender is to have the Benefit thereof. And here the 
Statute itſelf is expreſs, for it ſays, after Cletgy al- 
lowed and Burning in the Hand, the Offender ſhall be 
diſcharged out of Priſon, » ht 
It has indeed been contended ot the other Side, that f 
the Burning in the Hand is not any Part of the Puniſh- 
ment, but only a Mark of Infamy to notify to the 
Court that the Offender has already had: his Clergy, 
and is to have it no more; and for this is cited 5 (. 
50. Biggins's Caſe, und Hob. 2 94. from whence it has 
been inferred, that if the Burning in the Hand be no 
Part of the Puniſhment, it is not material chat the 
Priſoner ſhould undergo t. 
But, with Submiſſion, I ſhall endeavour to prove, r 
that Burning in the Hand is Part of che Puniſhment. where the | 
At Common Law this Puniſhment was not known, Offender is 
having (as is obſerved above) been firſt inſtituted by tis Clergys, 


4 H.7. cap. 13. Afterwards by 10 C11 . z. tape 2 3. handing . 


ſect. 6. it was changed into Burning in the Cheek, and what is aſ- | 
finally by 5 Ann. cap. 6. ſet. 2. rechanged into Burning £392), © 


in the Hand, It muſt be admitted the Lord Coke ſays, the contrary, 
that Burning in the Hand is no Part of the Puniſh- 7, men, © 
ment; and that this holds even in the Cafe of ans appears 


Appeal of Murder where the Appellee is foupd guilty ** 


of Manſlaughter, (viz;) that even there, though it be 1 


che Suit of the Party, the King can Pardon the Burn- — 

ing in the Hand; and from hence it is collected, that its. 

after Clergy allowed, ſuppoſing Burning in the Hand 

to be no Part of the Judgment, then no Part of the 
Puniſhment 


* N 
7 i 5 
1 1 ' . N 


admitted to 


9 


8 


the Lord Cole for that Reſolution, make 1855 or 


. 571. it is reported by the Name of Srougbbo- 


agreed the Queen could not Pardon it; and that the 


Priniſhment helv on a, or r to de = 

gone, therefore the Offender immediately er Clergy 
had, is intitled«to the Benefit. of the fant Pardon 3 
ſo that in the principal Caſe Palmer ng longer remained 
a Felon, and l as it Was no 0 to 


fiſt him in big lere. LIN p. 75 , 
An nd, yet with all due b to og Le an Au- 7 
thority, I. muſt beg leave to infift, chat Ho Caſe, "= 63: 


reported * the Lord Coke, is not authentick, Which in 
a great Meaſure appears from the Cotempotary Re- 

ports of gþe ſame Caſe, which repreſent it in a, quite 
different Manner, as does alſo a oth Report. , Belidez 
which it is obſervable, that the very Reaſons given by 


ſeem at leaſt to. weaken, the Force thereof, 


This Caſe of Biggins 1s re portel i in two 2 
both of eat Weight, e Moore and Mr. 
Crook, 3 boch their Repoſts of it are 2 
nay, contradict the Report of it in the fifth Coke. In 


verſus Biggon, and appears to have been an Ap- 
pal brought by the Wife for the Murder of, her 


- Huſband, . wherein the , Appellee was found guilty of Riſ 
Aannpghter only. I vill mention the Words of the 2 
iſcc 


Book, oily Ae the Law French i into Engliſh. - 


| The Queſtion was, whether the General Pardon 
could Pardon the Burning in the Hand, (which muſt 
be meant the Queen's General Pardon, for the next 
Words are, whether the Queen could Pardon the 
Burning in the Hand) and, ſays the Book, it was 


Pardon could not operate thereon, becauſe it was the not 
suit of the Party. And ſo (continues the Book) it off t 
is like the Caſe of Corporal Puniſhment on the Ste- * 


% . Fa * » Aa _ : a tute 
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griexed ſues by Original or, Bill, 


are in the Star- Chamber ; for - there the Profecutions 
are at the Suit of the "Queens -Whereupon the Apt 


pellee red the. Proſecution 1 wy Macs.” * 


671 21. 


The abun Report of the. 5 AF 
632, 68 2, by dhe Name of and Biggins, 
where in an Appeal of Murder he Appellae was found 
guilty of Manſlaughter. And in Gra, Hi 63 2. where 
the Caſe appears to have been frſt poke to, it is ſaidz 
the Court ruled, that the Appeal being the Suit of the 
A the Burning in the Habd ha: not þe. pardons 
ed; and the Queſtion. being ſtinred "again; ir Cro: Big 
622. the Cour wetet.divided, —— Chief Juſtice; 
and Clinch Juſtice, holding, that the Queen could nor 
Pardon the Burning of the Hand, as this was” at 


the Suit of the Patty, and they compared it to ani 


Action on the Statute: of — . but Gamdy ard 
contrary: though it 


Fenner Juſtices; maintained the 
does not appear by the Book that theſe gave any: Nes. 


lon for their Opinion. However upon this; the Book 


lays, * e Appellee. was N „n. ps $040 
1que mt, but, ro, buy-offithe Appeal; 
and to give the Appellant, the Widow, forty: Marks to 


diſcontinue pay Appeal, Which Was en ps 8 


' Þo dtn wha the Whole, inſtead 4 of this Caſs: FRO 
adjudged agreeably to Lord Cs Report, 
King "ul Pardon the Burning of the Hand in the 
Appeal, it appears by. the two ary. Reports, 
that the Caſe was never adjudged, but ade 
and that the Appellee was adviſed by his own. Counſel 


not to abide. the n. af the 
off the Appeal. 


Vor. Min #4 3 
| G) 5 Eliz, cap. g. ſect. 14. 


Fo 45 Ble 


- for. that the 
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tute * eb n 60 where af the; Party 2 
the Queen cannot 
pardon it. "Bug ir is otherwiſe where the Proceedings 
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And now, I would conſider the Reaſons given 
the Lord Coke for what is reported by him to have 
been the Judgment in Biggens Caſe, which inſtead of 
ſupporting, do -very much weaken that Authority, 
The Reaſons given by the Book are, firſt, for that the 


Burning in the Hand is no Part of the Puniſhment. 


But as to this, ſurely Burning in the Hand is Part 
of the Puniſhment, not only in Reſpect of the Pain 
by Burning, which. is no {light one, provided the Judg- 
ment be impartially executed, (as muſt be ſuppoſed;) 
but on Account of its being a laſting Brand of In- 
famy which the Party is to carry about him to his 
Grave. Ir is ſo far from being no Part of the Puniſh- 
ment, that it is all the Corporal Puniſhment he is to 
undergo in this Caſe. | 


The other Reaſon given by the Lord Cole in his 
Report of this Caſe is ſtill leſs maintainable, namely, 
that it is no Part of the Judgment : Whereas -plainly it 
is the very Judgment, and is ſo entered on the Record 
in theſe: Words, Ideo Confideratum eſt quod | the Of- 
fender] in manu ſud leud cauterixetur, according to 
what is taken Notice of in Mr. Juſtice Raymond's Re- 
ports, 369. Elizabeth Celier's Caſe, where the Reporter 
obſerves,; that the Precedents in Raſtall are ſo. And 
the ſame Book likewiſe ſays, that Biggen's Caſe was 
compounded, as I have mentioned before, and never 
adjudged. The Lord Coke alſo at the latter End of 
his laſt Reaſon admits, that if this Burning in the 


Hand were Part of the Judgment, then the Crown 


could not Pardon it, it being at the Suit of the 
Party; and if ſo, then this appearing to be the ver) 
Judgment, the Authority of the Caſe is- plainly given 
up by him. oy ak 
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It is true, in the Caſe of Searle verſus Williams, Hob. 
294. the Lord Hobartays, that after the Benefit of 
Clergy allowed to the Offender, ' the Statute, though 
without Burning in the Hand, operates as a Pardon. 
And I cannot but admit that in the Caſe then before 
the Court, this was rightly ſaid, becauſe it was the 


Caſe of a Clergyman in Orders who was the Offender 


and a Clergyman has the Privilege of not being burnt 
in the Hand; for the Statute of 18 Eliz. does not re- 
quire thoſe to be burnt-in the Hand who are by Law 
privileged and exempted therefrom, as Clergymen are. 
And tho' afterwards the Lord Hobart ſays, that where 
a Felon has his Clergy and ought to be burnt in the 
Hand, 


not burnt in the Hand, as where the King pardons the 
Burning, it is equally beneficial to the Offender as if he 
had been burnt; and that in ſuch Caſe without being 
burnt in the Hand the Offender is intitled to the Be- 
nefit of a Statute Pardon; though, I fay, the Lord 
Hobart aſſerts this, and his Aſſertion be admitted to 
be Law : Yet what I am concerned to maintain, and 
which ſeems not to be denied by the Lord Hobart, 1s, 
that wherever the Offender is not exempted from being 


burnt in the Hand, either by being a Clergyman in 


Orders, or a Peer of the Realm, or by being pardoned ; 
in ſuch Caſe the Offender muſt be burnt in the Hand 
before he is intitled by the 18 Bliz, to the Benefit of 
the Statute Pardon. | 


And indeed this flems plainly implied in the laſt 


two Lines of the Caſe of Searle verſus Williams, in 


Hobart, which are, That where the Statute ſays. after 
Burning, this imports where Burning ought to be; 
*. Otherwiſe, ſays the Book, the Statute would do no 


* good 


yet it is not eſſential, but that a Man may 
have the Benefit of the Statute notwithſtanding he be 
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e good to Clerks, in whoſe Favour it was chiefly in- 
cc tended.” wi 7 4 5 1 $#'-47 


The next Caſe cited againſt me was out of the Lord 
Hale s Pleas of the Crown, 240, cap. Clergy, where that 
learned Author, in reckoning up the Effects and Ad- 
vantages of being allowed the Benefit of Clergy, ſays, 
That in antient Times the Conſequenee of allowing 
Clergy, was the Delivering over the Offender to the 
Ordinary, either to make Purgation, or abſque purga 


tione, as the Caſe might require: But, ſays the Book, 


by this Statute of 18 Elix the Offender ſhall now only 
be burnt in the Hand; which has (namely, which Burns 
ing in the Hand has) theſe Effects: 1ſt, It enables the 
Judge to deliver the Offender out of Priſon. 24h, 
It gives him a Capacity to purchaſe and to retain the 
Profits of his Lands. 3dly, It reſtores him to his 
Credit. And for this he cites Hob. Searle verſus Wik 


Now. to what Words {+ all theſe Effects * Ad 


vantages refer? Why plainly to the laſt Antecedent; 


and that is, to the Burning in the Hand; after which 
(viz, then or on this Condition precedent) accrue 
him all theſe Advantages. is 


But if any Doubt ſhould ftill remain with Regard 
to the Conſtruction of the Books of theſe two emi- 
nent Judges in the Law, (as I hope there does not) 1 
ſhall only mention one Caſe more on this Subject, 
which is that of the Earl of Warwick, upon his Trial 
by his Peers in the Houſe of Lords, for the Murder of 
Mr. Cote. This Trial was on the 28th of Mare 
1699; and though the Caſe is not to be 8 re. 
ported in any Law Book, yet it appears at large in 
& very uſeful Book, which I ſhall mention ** 

» | e 
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been convicted of Ma 
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my — but to direct to * Finding it in ney 
ournals of the. Houſe of Lords, and they will be al- 
owed to be of the greateſt Authority; J mean the 
Colleftion| of State Trials, Vol. 5. 167. in the Trial of 
the Earl of Warwick, where the Arguments of the 
Counſel and the eee the Judges. are obo 
at * BH £10019 317 a. \7 B Er 


Upon that Trial. a Queſtion — kite the Cons 
petency of a Witneſs, who was called on the Behalf 
of the Earl of Warwick; it Was one French, who had 


nſlaughter, and allowed his Cler- 
zy, but had not been burnt in the Hand. It appea red Inſtance of a 


however in the Caſe, that the King had an Intention Relbluton, 


to pardon the Burning in the Hand, a Privy Seal ha- 2 


convicted of 
ving been granted for that Purpole ; ; but it not having Manſlaugh- 


paſſed the — Seal, the King's Pardon was out _ 


the Caſe 3 and the only Queſtion was, (and which re- Clergy, but 
ſolves our preſent Queſtion) whether one convicted of de av) * 
Manſlaughter, and who had been allowed the Benefit nor pardon- 
of Clergy, but had not been bunt 1 in the ſony: WAS Butning,was 


| not reſtored 
a good Witneſs? my bis Credit 


The then Altariey and Sclicitor General G 


tended, that he ought not to be admitted as a Witneſs, 
in Regard he ſtood convicted of Felony, whereby his 
Credit was (tainted, and that Credit could not be re- 
ſtored, unleſs he had been burnt in the Hand, which 
would then have amounted to a Stature Pardon by 18 
Eliz or unleſs the Witneſs had been SA wy 


Burning in the Hand. 


On the other Hand the 22 heard 2 Thos 2 
as of Counſel with the noble Lord, the Priſoner then 
that in the Arguments on 

T | both 


at the Bar, and it a 
Vor. III. * A 


Ko Sir Thomas 7 revor and Sir —_ Howle, 


— — 
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both Sides, the . Caſe; of Searle and Williams; from the 
Lord Hobart's Report, and alſo the Lord Hale's : Pleas 
of the Crown, were cited with the greateſt Advantage, 
It was ftrongly: urged on the Behalf of the Priſoner, 
that the Allowance of Clergy alone reſtored the Party 
produced for a Witneſs to his Credit, and to all his 
Capacities; and it was a plauſible Argument made Uſe 
of by Sir Thomas Powis, that, after the Party convicted 
of Manſlaughter had been allowed his Clergy; it was 
a very unreaſonable Objection againſt him as a Wit. 
neſs, that he had not that Mark of Infamy impreſſed 
upon his Hand; and to ſay he could not be a Witneſs 
in a Court of Juſtice, becauſe he had not been branded 


as a Felon... 


After hearing Counſel on both Sides, the Lords des 
fired the Opinion of the Judges that were then attend- 
ing on that ſolemn Occafion ; and the Lord Chief Ju- 
ſtice Treby, with his uſual Clearneſs and Accuracy, 
delivered his Opinion againſt the Admitting this 
Witneſs, declaring, that a Perſon convicted of Felony 


is tainted as to his Credit, and cannot be reſtored 


thereto, or admitted as a Witneſs, until he is par- 
doned : That if is true, the 18th of Elia. does operate 
as a Statute Pardon; but the Words of that Act being, 
that the Offender, after the Allowance of his Clergy, and 
Burning in the Hand, ſhall be inlarged out of Priſon, 
theſe Words make two Things previouſſy requiſite 
to the Pardon, (viz.) the Allowance of Clergy, and 
Burning in the Hand; both which are therefore Condi- 
tions precedent : So that the Perſon produced as a Wit- 


_ neſs for the Lord Warwick, though he had been allow - 


ed his Clergy; yet, not having been burnt in the 
Hand, nor pardoned: the Burning, he remained con- 


victed of Felony, and conſequently no good Witneſs: 


With that Opinion the Reft of the Judges then pre- 


{ent concurring, the Perſon offered to. be prone 1 
1 | : | Id "0 4 - 
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g — for the Bert al een was as diſallowed, and 
be gave no Eviden6e.” | 


N I" 


Having p Produckd this: great Aebeity I need not 


inſiſt that de en Hand is Part of the Puniſh» 
ment; but ma 


hence infer, that in the Caſe of 
a Layman, the Burning in the Hand, or the Pardon of 
that Burning, is one of the Conditions required by the 
18th of Elia before that Act cam operate as à Pardon; 
and I think I may from hence alſo conclude, that 1 
is now* a ſettled Point, ſettled in the higheſt Court of 

. Juſtice, that, although the Offender has had the Al- 
lowance of his Clergy, yet if he has not been burrit 
in the Hand, and by that Means undergone the Puniſh- 
ment preſcribed by that Statute, he is not intitled to 
the Pardon Wen anche, but nen a * * 

This leads me to the Statite: of 4 he. * oleh 9; In what Ca- 
which enacts, (i) That where' any Perſon ſhall be © tb: 405 
convicted of any Offence within the Benefit of 1. cap. 9. in 
„ Clergy, it ſhall be lawful for the Court before 1 
* whom ſuch Perſon is convicted, or any other Court the Hand, 
„held at the ſame Place with his like Authority, if — 


* they think fit, inſtead of- ordering the Offender to tionforſeven 


* be burnt in the Hand or whipt, to order bim LT. 


* to be {ne to his Majeſty's Plantations in Ame- ter > t2 be 
* rica for the 


Space of fevert Years, and to rranaſer by way o 
« Mr make over ſuch Offerider by Order of the Condition 
a Court, to the Uſe of ſuch Perſons or their Aſſigus, aStatutePar- 
* who ſhall contract for the Performance of ſuch Banner a 
fs \ Tranſportation for fuch Term of ſeven Years ; and the N 
« when ſuch Offenders ſhall be tranfperted, and! Mall Bg. * 
have (k) ſerved their reſpective Times for which they 
ſhall be tranſported, (which in the preſent Caſe i8 
for ſeven Years) ſuch Service ſhall' have the Effect 


* of a Pardon to all Incents and Pg as for that 


«* Crime 


(7) Seck. 1. 008 Sec 2. 


, 
— 
” 


460 


4 - 


De Term. F. Michaelis, Wa 


and ſhall have ſo ſerved as aforeſaid. 


fit of the Statute Pardon, until he has und 


/ Puniſhment of Burning in the Hand is made a Condi» 


© Crime for which ſuch Offenders ſhall be tranſported, 


* meme 
.* 
* o $ 1 


So that, by the expreſs Words of the Statute, this 
Tranſportation is to be inſtead of Burning in the Hand; 
and as by the 18th of Elia the Offender, though he 
be allowed his Clergy, yet is not intitled to the Bene- 


ergone the 


Puniſhment of Burning in the Hand, which is the 


Puniſhment preſcribed by that Statute : So the Puniſh- 
ment of Tranſportation, which is in Lieu of Burning 
in the Hand, where the Judge who tries the Offender 


thinks fit to order it, muſt alſo be undergone before 


the Offender can be intitled to the Benefit of the Sta- 
tute Pardon in the preſent Caſe. Or, as in the one 
Caſe on the 18th of Elia, the Offender's ſuffering the 


tion precedent to that Statute Pardon; in like Manner, 


upon this Act of 4 Geo. 1. the Offender's having under- 
gone the Puniſhment of Tranſportation mult allo pre- 
cede the Pardon given thereby. 


To this however it has been objected, that che Words 
in the Statute of 4 Geo. 1. are only in the Affirmative, 
without being followed by any negative Words. 


Reſp But ſurely this is ſuch an Affirmatire, 
plainly implies a Negative: An Act of Parliament, in 


ſaying an Offender ſhall be pardoned, or . ſhall, have 


the Benefit of his Pardon, from and after ſuch a Time, 


muſt neceſſarily be intended to mean, that the Offen- 


der ſhall not have his Pardon until that Time. I take 
the Rule to be, that wherever an Act of Parliament 1s 
introductory of a new Law, (as this of 4 Geb. 1. plainly 
is, it introducing a: Puniſhment hardly known before 
among us, that of Tranſportation) Words in the Af. 
firmative imply a Negative, which may be made ap- 
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pear by inoumerable Inſtances. Ryt as this is. a large 
Field, err en r ene 
one : 


Foe as H. e urge th _ of 
Ceſtuy que U ave t te in the Land, jr anon 
as be had before in the Uſe. Soon after the Making » new Lav 
of which Statute this Caſe happened, and is reported una 
in Plamden, 1 1 1, Amy Jom uſbend s Cale, and 1 If. 3 48. —_ 
. Tenant in Tail made a Feoffment in Fee to the Uſe "_ 

of his eldeſt Son, then an Infant, and his Heirs, and 
died; whergupon- the Right of the Intail deſcended to 
the infant Son, ho was the Ceſtuy que Uſe; yet the 
Infant Som was held not to be remitted, though no 
Folly could be imputed to the San, when he accepted 
the Feoffment, he being then an Infant, and though a 
Remitter be 8 Thing favoured in Law, as it is a Reſti- 
tution of an old Right: But the Reaſon, it ſeems, 
was, becguſe the Statute ſays, the Poſſeſſion ſhall be 
executed in ſuch Manner, Plight, and Form, as the Uſe 
was before limited (I); and though theſe Words be only 
m the Aﬀſuwative, ay necallarily n) imply 2 Negs 
tive, Bee Hob. 298. 


Further: If in any | Cale ſuch affirmative Wards i IN Eſpecially to 
an Act of Parliament ought to receive that Conſtruc- bln 
tion; here we, haye the very Caſe, in order to prevent chict, 

a great and manifeſt —— which would other- 

wile happen. It would be a very g great Inconvenience, 
ſhould there be a Chaſm, or Interval of Time, in 

2 one convicted of a Felony. for which he is or- 

dered to be tranſported, might i be aided op oififſed &y 
another to eſcape out of Priſon without ſuch . 
Perſon's 2 the cn 0 eln Rat if Fal- 

Vor. III. „ e e ee 


0) The Feoff akes the P 
vie, < Feoientm ee ip by urchaſe, but if he werf 


() Vide ant 6. in the of Mills verſus Banks. 
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enacts, that after the Offender has been tranſported, 


Statute Book, at the ſame Time that an uſeful Con- 


that if Palmer is to- be deemed pardoned before ſuch 
Time as he is actually tranſported, how can he be af- 


n 


mer ſhould, in the principal Caſe, be conſtrued to have 
the Benefit of the Statute Pardon before he is tranf. 
ported, merely by being allowed his Clergy; then 
from the Time of ſuch Allowance, and before his 
Tranſportation, he would become no Felon, and con- 
ſequently it would be no Felony in the Gaoler, or any 
third Perſon, to ſuffer or aſſiſt him to eſcape ; which 
would be a great Inconvenience ariſing from the Con- 
ſtruction of a Statute againſt the expreſs Words and 
apparent Intention thereof. | "IK 


But ſuppoſe, for Argument's Sake, this Statute of 
4 Geo. 1. would bear two Conſtructions: If by one 
of theſe a publick Inconvenience would ariſe, and, on 
the contrary, the other Interpretation would be 
duCtive of no Inconvenience at all, there could ſurely 
be no Doubt which of theſe two ought to take Place, 
Beſides, Conſtruing this Statute in the Senſe which the 
other Side contend for, namely, by making it amount 
to a Pardon, either from the Time of the Allowance 
of Clergy, or of pronouncing the Sentence of Tranſ- 
portation, would render uſeleſs the whole Clauſe, which 


and ſhall have ſerved beyond Sea for ſo long a Time 
as the Sentence orders, (which in our Caſe is for ſe- 
ven Vears;) ſuch Tranſportation and Service ſhall in- 
title the Offender to a Pardon: All which Clauſe muſt 
be rejected, and of no Manner of Signification, if the 
Words are to operate as a Pardon, before the Tranſpor- 
tation and ſeven Years Service, which would be for the 
Expoſitors of the Law to ſtrike a Clauſe out of the 


ſtruction may be made of it. To this I may add, 


terwards tranſported ? How can a Man be puniſhed for 
a Crime, which before the Puniſhment was * 


— . = * 
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De Term. 
What can be more abſurd than to ſay, an Offender is 
firſt to be pardoned, and afterwards puniſhed? 


463 


There is indeed a ſubſequent Statute of 6 Geo. 1. Principal 


cad. 23. ſe. 5. making it Felony without Benefit of . 
Clergy to reſcue an Offender. condemned to be tranſ- 1. concern- 
ported, out of the Hands of thoſe who had contracted Fenn un 
to tranſport him. The Occaſion. of which Clauſe was demned to 

probably to obviate a Doubt, which otherwiſe might have t 3 


on out of 


ariſen, whether the Cuſtody of the Contractor was a ine Hands of 
lawful Priſon, and within the Statute De frangentibus tors. 
priſonam; or, it might have been added, the more ef- 

fectually to deter all Perſons from attempting a Reſcue, 

by ſubjecting thoſe who ſhould make ſuch Reſcue, to 

the Guilt of Felony without Benefit of Clergy, even 

though the Crime for which the Perſon reſcued was in 

Cuſtody, was within Benefit of Clergy. But the Mat- 

ter now in Queſtion is in no Sort dependent upon, or 
relative to, that Clauſe ; there having been no Con- 
traſt ever made with any Perſon for Tranſporting of 
Burridge the Priſoner at the Bar. Wu 


— 


Wherefore, as this Statute of 4 Geo. 1. impowering 
the Judges to order Tranſportation for ſeven Years in 
all Caſes of Felonies within the Benefit of e 
places Tranſportation in the Stead of Bhuming in the 
Hand; as the Offender's undergoing the Puniſhment 
of Burning was a Condition precedent to the Statute. 
Pardon; as this  Conſtruftion is agreeible to thegex- 

_ prels Words, to the plain Intent and Meaning of the 
Act, and would prevent that Miſchief, which would 
otherwiſe inſue, were there to be an Interval of Time 
wherein one might, with a Kind of Impunity, aſſiſt or 


e 


voluntarily ſuffer to eſcape; a Priſoner-cghdemned to 
be tranſported for Felony : For theſe Reaſons, I take 


it, Palmer, though his Crime was within the Benefit of 
Clergy, yet he being ta be tranſported for ſeven Y 


Was, 
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was, and Aill continued a- Felon; and being ch it 


was Felony in Burridge, the Priſoner at = Bar, to of 
aſſiſt him to eſcape; and that it cannot be 9 * 
whether there was any Contract, or not, for the Tranſ- ſai 
portation of Palmer, it being Felony at Comms Law the 
to aſſiſt a Felon to eſcape. | - 
0 

And this when the only Doubt which 0 with the 
the Court at the Trial of the Priſoner at the Bar, if of 
that Doubt be at length reſolved, (which I have he the 
endeavoured to do) I hope the Court will now pro- of 
nounce that Sentence of Tranſportation againſt the n 
Priſoner, which would have been done at the Trial, Kee 
had this Doubt been out of the Cale, ma 


The Omiſ- 
fion of Vi & 
Armis in In- 
dictments 
being only 
Matter of 
Form, cured 
by 37 H. 8. 


Sed guær. 


the ſpecial Verdict that when Burridge, "2 
Pabner _"y then 1 in Cuſtody for , 


the Priſoner has ſtarted other Objections, ſome to the 
Form of the Indictment, as being 


find, that Palwer was indicted before the Juſtices of 


of the Counsel for 


But, it 1s. true, the Ingenuity 


inſufficient ; 


ſome to the ſpecial Verdict, as being imperfect : 70 

which I ſhall endeavour to give an Anſwer. 1 
The firſt Exception to the IndiAment was, that the Bar 

Fatt Shape charged) co Wynn cnn ; — 
But as Inſerting theſe Words in Inditments | is only = 

Matter of Form, ſo now. by the Statute of 37 H. 8. oy 

cap. 8. the Omiſhon of them is helped. Y 13 
The next Ob jection was, chat it does not a car by — 


at the Bar, aſſiſted Palmer to eſcape out ed x Price, 


But 5 ſeems to be ſufficiently ik; HM 


Peace of the County of Somerſet for felonioully Steal. 
ing an Ewe Sheep; that Joby Procter, the then Sheri 
4 af 


X #A 
s by 
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of that Ounty in whoſe Cuſtody this Palmer is 2 
to have then been, ex cauſa red, (that is, for the 
ſaid Felony) brought the Priſoner to the Bar before 
the ſaid ſullice to ** ; that he pleaded Not guilty; 
that he was found Gi y; ; that he prayed the Benefit 
of the Statute in that Caſe made and provided ; that 
thereupoꝶ the Juſtices pronounced upon him Sentence 
of Tranſportation for ſeyen Years; that in Conſequence 
thereof the Juſtices ted Palmer to the Cuſtody 
of Edward Cheyney, the then K of Tvelchefter Gaol, 
in the ad Can County; that the faid Edward Cheyney the 
Keeper of the lh died ;, that this Palmer re- 
mained in Cuſtody of the ſaid J Procter, the then 
Sheriff of the {aid County; and that Burridge (the Pri- 
ſoner at the Rar) we) being, che a Priſoner in the ſaid 
Gaol, and in Cuſtody of the ſaid Sheriff, did wilfully 
aid and Aſt the ſaid Palmer, To being in Cuſtody as 
aforeſaid, 2 ſcape out of Priſon. p 

Now theſe Words, that Burtide ge, the Priſoner at the 
Bar, did aſſiſt Palmer, ſo being in Cuſtody as aforeſaid, 
mult neceſſarily be intended, ſo being in Cuſtody for 
Felony as aforeſaid ; for it does; appear by the Verdi&, 
that # was beſore in Cuſtody for Felony ; and on the 
other Hand it does not appear, 


\ that he was ever in 


Cuſtody, and the Court will not (indeed it cannot 


well) intend that this Palmer was in Cuſtody for any 
—* Cauſe * — r in I ow Ver- 
| 1 s 7 5 


Another ths was, that it is not folind by the 
ſpecial Verdict that Burridge, the Priſoner at the "Bar, 
knew William Palmer was committed for Felony, or had 
been convicted of Felony, at the Time wy * «ſifted 
Palmer to eſcape. | 


465 


De Term. F. Michaelis, 1738. 


mn. 


Harbouri PRah®: « aoph TE BRIE" | 
Harwurins To which it may be anſwered, that us Palmer had 


lawedforFe- been convicted of Felony at the Quarter-Seſfions of the 
lony, 110029 Peace held for the ſame Fach of Somerſet, all of 
. that County are preſumed to hate Notice of it; 
make an ac. Otherwiſe, Had the Conviction been in another County; 
ceffary tothe and it 18 the ſtronger in this Caſe, for that Rulmer and 
elony with- j *_ mn. | | 
out actual Burridge were m the {ame Priſon. Jt, J, 035304) G61 
28 | a W's 12) 3 1 <4 Hh 
lawry, - In Hal#'s Pleas of the'Crown, 218. it is Taid, that if 
one is tried and attainted of Felony in the County of 4 
the Law preſumes Notice thetęof inn the ſame County: 
Wherefore, if another Perſon receives and harbours 
him in the ſaid County, this makes the Receiver Ac. 
ceſſary; ſecus, if the Attainder ere in mother County, 
And Stamford, - 15 b. , puts the Cale further : If one 
be outlawed fot Felony in the County of 4 (which is 
leſs notorious than a Conviction upota Trial) and at- 
tainted thereon, if any Perſon recaves all harbours 
him, this makes the Receiver acceſſary to the Felony, 
upon a Preſumption that all People in the ſame County 
ate privy to what is done in their own County, and 
to a Matter of Record there; but that otherwiſe it 
is of an Outlawry in another County though a Matter 
of Record. 1 {4 tt, D Yatadt 
Dine 11-8 er ne Ib 2 6: 
I muſt admit, that the Words of the Lord Hale, 
juſt after mentioning; the ſame Caſe, (page;248) thew 
his own Opinion to be contrary ; for his Expreſſion is, 
1 Videtur Cognitio requifita in utroque Caſu, whether the Out- 
| | lawry be in the fame or in another County (Bj 0nd 
" yp 


| | 4a; 


* . 
IB] In the Lord Hales Hiſtory of the Pleas of the Crown, publiſhed 
by Ehn, Vol. 1. 323. his Lordthip is very particular in expreſſing bis 
Diſlike of the Opinion in Stamford, and obſerves, that it oftentimes les 
as little in the Way of many Perſons, to know who are convicted or at. 
tainted of Felony or Treaſon, as whether a Man be guilty of it. And 


| / 
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indeed this ſo far leſſens the Authority of theſe Caſes, 
that I would not reſt this Point here. ! 8 


But what I inſiſt upon is, that Burridge the Priſoner Where one 


at the Bar was doing an unlawful A& when he aſſiſted benen 


an unlawful 


the King's Priſoner in the King's Priſon to eſcape out AR; he muſt 
of it, whereby the Courſe of Juſtice was obſtructed; aufer br, 


and that, being engaged in ſuch unlawful Act, he all the Con. 
muſt abide by, and be anſwerable for, all the Conſe- ſuch an, 


quences; and if a Priſoner, committed for Felony cane; 
eſcapes out of Prifon by Means of that unlawful Al- be foreſeen. 


fiſtance ; this is Felony in the , Perſon aſſiſting. Nei- nut it feems 


ther will 1t be material that the Perſon _— the extend to in- 
Eſcape did not know that the Priſoner who eſcaped D 


in Felony, 


by Means of his Aſſiſtance, Was in Cuſtody for Felony, unleſs there 
for it is all at the Peril of him who engages in ſuch naly „me 


| nally ſome 
unlawful Act. 8 | | felonious 
; Intent. 


In the ſeveral Caſes where an undeſigned Death of 
a Man enſues upon a Perſon's doing any Act, the Dif- 
ference is, if the Act which the Man was doing, and 


in Conſequence of which the Death happens, be a 
lawful Act, then the Crime is only Chapcemedley, or 


| a Death per Infortunium: But if the Act be unlawful, 
this is Manſlaughter or Murder. Hale's Pl. Co. 31. And 
there this further Diſtinction is taken: Suppoſe I am 
doing an unlawful Act, if it be with a felonious In- 
tent, and Death enſues ; then it is Murder: Whereas 
if I do an unlawful Act without a felonious Intent, 
and Death follows upon it, in ſuch Caſe it is but Man- 
ſlaughter, 3 Inſt. 56. I TS 


ö | 
again, page 622. it ſeems neceſſary to make an Acceſſary after, that there 
be Notice, although the Felon were attaint in the ſame. County; for 
Preſumption ſhall not make Men criminal, where the Puniſhment is ca- 
pital. See alſo the Lord Hardwickes Argument poſt. | 


2 In 


8 
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lying in the Buſh, yet this is Murder. And in the 
a 
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nn 


In Hale's Pl. Co. 56. A. throws a Stone at B. which 
glances and kills C. this is only Manſlaughter, by Rea- 
ſon there was no. malicious or felonious Intent: But 
ſtill, ſays the Book, it is not a Death per Infortunium, 
in Regard 4. was doing an unlawful A& in flinging a 
Stone at another Man. The like Difference is in Keyl. 
117, in 3 Inſt. 56. If 4. intending to ſteal a Deer in 
the Park of B. ſhoots at a Deer, and by a Glance of 
an Arrow kills a Boy that lay hid in a Buſh ; though 
A. who ſhot at the Deer knew nothing of the Boy's 


me Book it is {aid by the Lord Coke, if a Man ſhoots 
at a Cock or a Hen in another Man's Yard, and b 
Miſchance kills a Man, this is Murder, becauſe the A 


was unlawful. a 


There is indeed a Remark made on this laſt Caſe in 
that of the King and Plummer, in Keyl. Rep. 116. 


where the Lord Chief Juſtice Holt ſays, that to make 


it Murder where one ſhooting at an Hen in another's 
Yard kills a Man, there muſt be a felonious Intent to 
ſteal the Hen, (n) elſe, according to the Lord Hol, 
the ' Caſe is not maintainable, nor warranted by the 
Books cited in the Margin. However, ſo far will be 
admitted (which is all I contend for) that if A. ſhoots 
at a Hen in another Man's Yard, (which mult be an 
unlawful Act, as it is againſt Law to deſtroy another's 
Property) if Death enſues thereupon, it is | at leaſt] 
Manſlaughter. - To apply then thele Authorities to the 


preſent Caſe : 


(7) See this ſame Diſtinction taken by the Lord Chief Juſtice 125 
in the Trial of Coke and Woodburn, for Disfiguring Edward Crifpe, Ed 
State Trials, Vol. 6. 222. | 


It 
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It was as unlawful an Act in Burridęe the Priſonet 
at the Bar, to aſſiſt his Fellow Priſoner Palmer to eſcape 
out of Priſon, as it would be in the Caſes I have cited, 
to fling a Stone at another, or to ſhoot at a Deer in 
another's Park, or at an Hen in another's Yard; and as 
in all theſe Caſes, the Killing of a Perſon, though un- 
delignedly, yet being in Conſequence of unlawful Acts 
which the Parties were doing, would make the ſame 
Felony or Manſlaughter, (and this notwithſtanding he 
that ſhot at the Deer or Hen ſhould know nothing of 
the Boy's lying in the Buſh, or of the Man's being 
in the Way): $0 in the principal Caſe, the Eſcape 
of Palmer out of Priſon who was in Cuſtody for Fe- 
lony, being the - Conſequence of Burridge's unlawful 
Aſhſtance, makes ic Felony in Burridge, even though 
it ſhould be ſuppoſed that be | Burridge] did not know 

his Fellow Priſoner Palmer, whom he aſſiſted to eſcape, 

was in Cuſtody for Felony: 4 | 


I would only mention one Caſe more upon this 
Head, which ſeems almolt in Point, and as great an 
Authority as can well be produced, being at an Aſſembly 
of all the Judges of England, and containing the Reſo- 
lution of ten of the Judges ſeriatim. I mean Benſteads 
Cale in Co. Car. 583. (16 Car. 1.) which Cale was many 
Years afterwards cited and allowed to be Law, at an 
Aſſembly alſo of all the then Judges of England, except 
the Chief Juſtice of the Common Pleas, | that Place 
being at that Time vacant by the Promotion of the 
Lord Chief Juftice Bridgman to be Keeper of the Great 
Seal; and this is in Keyl.77. Limerick's Caſe, where the _ 
Opinion of the Judges was in theſe Words: That n 


a Priſon 


the Breaking of a Priſon wherein Traitors are in wherein 
Traitors are 


* Durance, and cauſing them to eſcape, is ' Treaſon, in Durance, 


| | | „and cauſing . 
them to eſcape, is Treaſon, though the Parties did not know any Traitors were there, 


Vor. III. 6 D „ though 
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ſtead's Caſe is grounded, (and it does not a 
the Breakers of the Priſon knew the contrary) that at 


P 


* though the Parties did not know that any Traitors 
« were there. Alſo to break a Priſon whereby Felons 
e eſcape, this is Felony, though the Priſon-Breaker 
& doth not know them to be in Priſon for ſuch Of. 


„ fence.” at 


It is true, in this Caſe thus ſolemnly reſolved, there 
was a Breaking of a Priſon ſuppoſed, which is not in 
the principal Caſe. But that makes no Difference with 
Regard to this Objection of the ſcienter, whether the 
Party aſſiſting, &c. knew that the Priſoner whom he 
aſſiſted was in Cuſtody for Felony, or not. It might 
have been the Fact on which that Reſolution in Bey- 


ppear that 


the Time when the Priſon was broke, there might be 
no Priſoners there but for Debt; and if ſo, the Break- 


ing of the Priſon had neither been Treaſon nor Felony 


by Reaſon of the Statute de Frangentibus Priſonam, 
1 Ed. 2. Stat. 2. Nevertheleſs, though the Breakers of 
the Priſon might really know nothing of any Traitors 
or Felons being then in Priſon, yet this, according to 


that ſolemn. Determination, was no Excuſe to them, 


nor prevented their Incurring the Crime of Felony, 
where by that Means Felons eſcaped, nor even of the 
Crime of Treaſon, where Traitors thus eſcaped. 


And if this be fo, by the {ame, Reaſon the Ignorance 
of Burridge, the Priſoner at the Bar, that his Fellow 
Priſoner Palmer was in Cuſtody for Felony, can be no 


«Excuſe to him: For in each of theſe Caſes, it ſeems, 


the Offenders were doing an unlawful Act; and they 
muſt abide by all the Conſequences of it, even Conle- 
quences that rendered them guilty of the higheli 
Crime, and ſubjected them to the greateſt Puniſhment . 
known to our Law, that for High Treaſon. 


. 
I 


And 
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And now I come to the laſt Objection, TOY" (as ; 
| obſerved) ſeemed to ſtick with-the Court, name 
that Burridge the Priſoner at the Bar is not indicted 
Breaking the Priſon, nor for Reſcuing his Fellow Pri- 
ſoner Palmer; but for aſſiſting him bo. which is 
{aid to be no more, than being after the Fact 
to the Felony of Sheep-Stealing, which Palmer was con- 
victed of; and if ſo, the Indictment is, to be 
wrong; for that Burridge. ought to be in as Ac» 


ceſſary after the Fact to ne and not as 4 
principal Felon. 


But I apprehgnd, Firſt, That es affifting 
Nine wh in Cuſtody. for Felony to "was 
himſelf gu N of Felony, as a Principal, and not an 
Acceſſary In the next Place, ſuppoſing that 
Point to be ant me, and that 4 be no u. 
than an aſter the Fact, for havin 
Palmer, in Cuſtody for Felony, to eſcape out l Dr ; 
yet ſtill, I think, the Indi 48 Dd in Regard 
Burridge is indicted for Aidi ding and Afbfting his Fellow 
Prifoncr Palmer, then con of Hoc, to _— 
out of Priſon; and if ſuch Aid; und Afifting ders 
make Burridge Acceſſary, then His indicted as ſuch, 
and there is no Need of mentioning the Word Acceſſary 
in the Indictment. ? 


« 


Firſt, I InP it, thee Burridge's. aiſting ing then 
in Cuſtody r Felony, to eſcape out of Priſon, was Fe- 
lony in Burridge who ha became a Principal Fe- 
lon, and not an Acceſſary only; and that this Aſſiſting 
of a Felon to eſcape out of Priſon when in the Hands 
of Juſtice, and in Cuftody of the Law, is 2 
call it) a Subſtantive = | 


J In 
- 


my 
— 
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In 2 Isft. 589. it is ſaid, that all Priſons are the 
King's Priſons ; and though divers Lords of Liberties 
and others may have the Cuſtody thereof, yet ſtil 
they are the . Priſons, and as they are for the 
publick Good, abſolutely neceſſary in order to keep 
Malefactors in ſafe Cuſtody until their Trial, and if 
convicted, until they receive their Puniſhment ; there- 
fore it is aid, Intereſ# Rei Publics quod carceres fint is 
tuto. Wie a Man for any Capital Offence is com- 
| mitted to Priſon, he is preſumed to be in Salva as well 
as Arcta Cuſtodia ; and it is upon this Preſumption of his 
being in ſafe Cuſtody, that his Friends are permitted 
by Law to comfort him, and tayupply him with 
Money, c. when in Priſon, But t do this before 
Impriſonment, is ſo far unlawful, as to render even his 
neareſt Relations (his Wife only excepted) Acceſſary 
after the Fact in Caſe of Felony, and Principals in 
Driglatly Caſe of Treaſon where there are no Acceſſaries. 80 
mon Law, great Regard has been ſhewn for the Safety of theſe 
Pages y Priſons, that originally and at Common Law, if a 
by one im- Priſoner broke Priſon, though he was impriſoned only _ 
” for « Debt for a Debt or Treſpaſs, and not for Felony, yet it was 
or Treſpab, Felony for ſuch Priſoner to break Priſon. Put, d 


was Felony; 


but this is al- Pace 347. b. 2 InfÞubi ſupra. 
tered by the pw | 
Statute of 


14 a. I muſt admit, that the Statute de Frangentibus Priſonam 
Stat. 2. (taken Notice of above) alters the Law in that RelpeQ, 
by providing, that a Priſoner who breaks Priſon, hall 

not incur the Guilt of Felony, unleſs he H committed 

for Felony, and in ſuch Caſe his Breaking Priſon is by 

that Statute declared to be Felony, There indeed the 

| Priſoner breaking Priſon, though never convifted of 
the Crime for which he was committed, yet may be 
tried for the Felony in Breaking the Priſon, the very) 
Breaking of the Priſon of itſelf amounting to Felony. 

| Wherein, by the way, it is obſervable, that T E 
> 885 | | 
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Letter of this Statute, only the Priſoner breaking Priſon 
is mentioned; and yet, the better to obviate the Miſ- 
chief intended to be remedied, the Act, though a pe- 
nal one, is by an equitable Conſtruction extended to a 
Stranger breaking the Priſon; and therefore in Pult. de 
Pace, 14). b. Pl, 2. it is ſaid, it a Stranger breaks Pri- 
ſon where one is committed for Felony, this is Fe- 
lony; for at Common Law it was as much a Felony 
in a third Perſon to break Priſon, as in the Priſoner | 
himſelf; and if a Stranger breaks the Priſon, in order If a Stranger 
to help a Priſoner committed for Felony to eſcape, who — by _ 
does eſcape accordingly, this is Felony not only in Mens a Pri- 
the Stranger that broke the Priſon, but allo in the miteforFe- 
Priſoner that eſcapes by Means of this Breach, as he 1% ers, 
conſents to the Breach of the Priſon by taking Ad- not only in 
vantage of it. 2” , | 1 1 2 
| 5 x 3 1 Priſoner alſo. 
I admit indeed, that in the principal Caſe, here is 

no Breach of Priſon: But, ftill the Aſſiſting of the 
Priſoner to eſcape out of Priſon, by what Means ſoever 
it is effected, is alike miſchievous, and an equal Ob- 
ſtruction to the Courſe of Juſtice ; nevertheleſs, for- 
aſmuch as the Law, in the Caſe. of a Breach of a 
Priſon, depends upon the Words of the Act De fran - 
gentibus Priſonam, I would chuſe to reſemble the pre» 
lent Caſe of aſſiſting a Felon to eſcape out of Priſon, 
to that of reſcuing a Felon, both theſe being Offences 
at Common Law. BOY BID 


The Lord Hale, Pl. Cor. 116. ſays, that to reſcue a a 
Perſon under an Arreſt for Felony is Felony ; and thar 
in like Manner, the Reſcuing a Perſon under an Arreſt 
for Treaſon is Treaſon: And if this be ſo, 2 pari, or 
rather 4 fortiort, to aſſiſt a Man that is in Priſon for 
Felony to eſcape out of Priſon, is Felony ; and to aſ- \ 
liſt one impriſoned for Treaſon to eſcape, muſt be 
Treaſon. The Lay ſays, that the Perſon aſſiſting one 
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in Priſon for Felony to efcape, contracts the ſame Guile 
upon himfelf, as the Prifoner that was aſſiſted to 
out of Priſon was cormmieted for; fo that, to deter all 
Perfors from bemg any way inftrumencat in the Eſcapes 
of theſe capital Offenders, with a great Exactneſs of 
Juftice, the Law communicates the Crime of the Of 
fender to the Perſon affifting him to eſcape. 5 


Now I conceive, that this Aſſiſting of a Felon to 
efcape out of Priſon renders the Aſſiſtant a 2 
Felon, and not an Acceſſary only to the Felon eſaa- 
ping. In Stamford, Pl. Cor. 4.3. b. and Fulton de Pace, 
144. Pl. 20. there is this Cale, which ſeems material 
Reſcuing a to the principal one: If one does reſcue a Man ar- 
3 reſted or committed for Felony, he is a principal Fe- 
makes the Jon, and not an Acceſſary 9 — and (according to 
prince Fe- theſe Authors) the Reaſon is, or that this is a new 
= — 4 Felony of itſelf, though depending on the former. 
only. | | 


It ſeems plain, that where the Lord Hale, in Pl. Cor. 
116, ſays, that the Reſcuing a Felon under an Arreſt 
for Felony is Felony, by the Words under an Arreſt 
is meant 4 Priſon ; for every Arreſt is an Impriſon- © 
ment; Hale, Pl. Cor. 107. And if the Reſcue of a Felon 
when in Priſon, makes the Reſcuer a principal Felon, 
and guilty of a freſh and diftin Felony ; then by the 
ſame- Reaſon, a Perſon aſſiſting one in Cuſtody for 
Felony to eſcape out of Priſon, is himſelf a principal 
diſtinct Felon, and not an Acceſſary only. 


Beſides, in this Caſe Burridge, the Priſoner at the 
Bar, is fo far from being an Acceſſary, that he himſelf 
is capable of having an Acceſſary: As if 4. had hired 
Burridęe to aſſiſt Palmer, then in Cuſtody for Felony, 
do eſcape out of Priſon, and accordingly Burridge had 
aſſiſted him for that Purpoſe ; then A. would have been 
the Acceſſary in hiring Burridge to aſſiſt Palmer the 4 
, I 4 9 on 
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jon to eſcape, and Bwrridge the Priſoner, by whoſe Aſc 
{ſtance Palmer had eſcaped, would have been the Prin» 
cipal : But if Burridge were in this Cale but an Accel» 
ſary himſelf, as is contended on the other Side, (which 
muſt be meant of an Acceſſary after the Fact, for it 
cannot be pretended that he is an Acceſſary before the 
Fact) I ſay, if Burridge himſelf be but an Acceſſary, 
then he cannot have an Acceſſary, for there, cannot be 
an Acceſſary to an Acceſſary after the Fact. | 


But here I am ſenſible it may be objected, that there 
may be an Acceſſary to an Acceſſary in the Caſe of a 
Felony ; and ſo is Hale, Pl. Cor. 219. Stamford, 43. b. 
Pult. 144. Pl. 19. 


To which I anſwer, that muſt be with this Diffe- Dr 
rence; that there may be an to an Acceſſary cry to an 
before the Fact, but there cannot be an Acceſſary to an Accellary 
Acceſſary after the Fact; and this is the Diſtinction Fad, but not 
taken in Fenk. Cent 2 9. cap. 56. as for Inſtance; if 4. ee 
adviſe and procure B. to murder C. A. by this is Ac- the Fac. 
ceſſary before the Fact, and though but Acceſſary, yet 
if D. receives and conceals him from Juſtice, D. hereby 


becomes an Acceſſary, though only to an Acceſſary, 


To carry this Caſe a little further: Suppoſe B. that 
committed the Murder, is afterwards received and 
concealed from Juſtice by J S. who thereby becomes 
Acceſſary after the Fact, and then J N. receives and 
conceals from Juſtice this F. & the Acceſſary; this 
would not make J. N. the Receiver of the Acceſſary 
after the Fact, to be himſelf an Acceſſary; the Reaſon 
of which is, for that the Crime of the Acceſſary before An Acceſ- 
the Fact is much greater, and of a deeper Dye, than f 
that of the Acceſſary after the Fact: The Acceſſary 1 


greater 
Crime than an Acceſſary after the Fact. 
befare 
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where one 


pal. 


* 


before the Fact (be it in Murder or other Felony) ad. 
viſes and incites the other Perſon to commit the Crime, 
and being the firſt Mover, is in a great Meaſure guilt 
himſelf thereof; whereas the Acceſſary after the F 
may be, and often is, perfectly innocent of the Crime, 
knows nothing of it until committed; only after it is 
over, receives the Perſon that did the Fact; in which 
Caſe common Compaſſion, Good-nature and Humanity 
may be in ſome Meaſure Advocates for ſuch an Offen- 
der, ſo as to mitigate his Crime. 


But what can be ſaid in Favour of the. Acceſſary 
before the Fact, who in cool Blood adviſes and ſets on 
another to commit Murder, or other Felony ? The Ad 
of Parliament (o) with great Juſtice takes away Clergy 
from the Acceſſary before the Fact, but does not take 
it away from the Acceſſary after the Fact. 


Again: As Burridge, the Prifoner at the Bar, was in 
the ſame Houſe, and Fellow Priſoner with Palmer, and 
is found by the Verdict actually to have aſſiſted Pu 
mer in his Eſcape out of Priſon, Burridge muſt be in- 
tended to have been preſent with Palmer, while he was 
aſſiſting him to eſcape. And I do not know a ſingle 
vrefent ang Cale in the Law, where, if one be preſent and afliſt- 
affſting in ing in the Commiſhon of a Crime, the Perſon preſent 
me Commi- hall be only an Acceſſary. Caſes there are, where 
Crime, is one who is abſent at the Time of committing the 
Acceſſary; Crime, may yet in Law be deemed a Principal, as in 
* Vaux's Cale, 4 Co. 44, 45. Hale s Pl. Cor. 216. 3 Injþ 
at the Time 138, One laid Poiſon with an Intent to poiſon another 
3 Perſon, and was abſent when that other Perſon took the 
Crime may Poiſon, and was killed ; there the Perſon laying the 
be a Princi- | * 185 Poiſon 


No Caſe 


(e) The ſame as to Acceſſaries before the Fact in Petty Treaſon, 
Robbery in any Dwelling-houſe, or in or near the Highway, or the 
Burning any Dwelling-houſe, or Barn having Corn in it. See 4th and 

' '5th of Philip and Mary, chap. 4. ſet. 1. 


. 


De Term. J. Michaelis, 1738. 477 
poiſon was Principal in the Murder; but I am at a 
Loſs for an Inſtance, where any one preſent and aſ- 
ſifting was only held Acceſſary to the Felony. If one 

be preſent at the Killing of a Man, and comes there 
for that Purpoſe, but does no Act, being only ready 

to aſhſt in the Killing; this makes him a Principal. 
Hale's Pl. Cor. 215, 216. Pult. 142. 4. Pl. 4. And if 
being preſent, and only ready to aid, will make one a 
Principal, ſurely this Caſe. is ſtronger, where Burridge 


was not only ready to aid, but actually did aid and 
l. 5 


—_— 


But ſuppoſe for Argument's Sake, that Burridge was 
not a principal Felon ; that he was no more than an 
Acceſſary to Palmer, who was in Priſon convicted of 
Felony for Stealing a Sheep; and that Burridge was Ac- 
ceſſary to him after the Fact, in aſſiſting him to eſcape 
out of Priſon; yet ſtill the Indictment againſt Bur- 
ridge is right, and well maintained by the ſpecial Ver- 
dict: He is indicted for having aided and aſſiſted Palmer 
convicted of Felony to eſcape out of Priſon ; and the 
ſpecial Verdict finds this Part of the Fact to be ſo; 
conſequently, if aiding and aſſiſting a Felon to eſcape 
out of Priſon does amount to make one Acceſſary, 
then is Burridge both indicted and found Guilty as 
ſuch; and there is not any Neceſſity of inſerting the In an India- 
Word Acceſſary. in the Inditment, the be being no wein 
Technical Word, no Term of Art, like the Word Bur- , 
glariter for Burglary, Proditorie for Treaſon, or Rapuit inteting the 
for a Rape: It may with equal Reaſon be inſiſted, that Word Aeg. 
the Word Principal is a Technical Term, and that where“ 
the Fact is, that one is a Principal in a Murder, or 
other Felony, he muſt be indicted as a Principal, as 
that in the preſent Caſe Burridge, the Priſoner at the 
bar, ought to be named or indicted as Acceſſary; but 

this is not ſo, neither are there any Precedents to war- 
rant it. | 
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In Tremain's Pl. Ca. 283. there is an Indiftmene 
againſt one Stone for robbing one Plumpton on the High- 
way, and taking from him 30, and the {ame TndiQ. 
ment is againſt Edward Ivy, for that the ſaid Ivy, be- 
fore the ſaid Robbery, did incite, abet and procure the 
faid Stone to commit the faid Robbery, and that after 
the ſaid Robbery committed, and after the faid hy 
knew that the faid Stove had committed the Taid Rob. 
bery, he [oy] did felonionfly receive, entertain and 
comfort him. Stone and Ivy were found Guilty upon 
this Indictment, and were attainted, and afterwards 


pardoned; and though it appears that I the Acceſ- 


fary brought Error to reverſe this Attainder, and aſ- 


figned Errors ; and though it alſo appears by the In- 


dictment and Verdict, that Ivy was Acceſſary both be- 


fore and after committing the Robbery; ſtill the Word 


Aeceſſary is not ſo much as once mentioned in the 
Indictment, nor is this aſſigned as one of the Errors, 
as moſt certainly it would have been, if it had been 


thought to have been an Error. This I take to be 


as ſtrong a Precedent, as well can be of this Na- 
ture. | 9 8 

There is another Precedent in the ſame Book, (33) 
The King verſus Ringroſe, where it appears, one was 
preſent and aflifted in the Felony, which in Law 
makes a Principal ; and yet, as in the former Prece- 
dent the Word Acceſſary, ſo here the Word Principal 
was not mentioned in the Indictment. So in Serjeant 


. Hawkins's Pl. Co. 2d Part, 315. it is ſaid, not to ſeem 


neceſſary in any Indictment or Appeal againſt any one 
as Acceſſary before the Fact, to ſet forth the ſpecial 


| Manner by which he abetted, c. but only to charge ge- 


nerally, that the Priſoner Felonice abettavit, incitavit & 


procuravit, Ic. agreeably to which, and in the like ge- 
neral Words, it is ſaid in our Indictment, that the Pri- 


I ſoner 


- _* 
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ſoner at the Bau Kaba did aid. and aiGfl Paloct who 
was convicted of Felony, to eſcape out of Prilon, | 


From whence I would infer, that if it were admit: 
ted, that in this Caſe Burridge, the Priſoner at the Bar, 
were no more than an Acceſlary aftes the Fact ro Palmer, 
by having aſſiſted him to eſcape out of Priſon when in 
Cuſtody for Felony ; yet the Indictment. is good; and 
that it is ſufficient for it to ge the Fact; and if 
Aiding and Aſſiſting a Felon to eſcape out of Priſon 
makes one an Acceſſary, then Burridge is indicted and 
convicted as ſuch, and there is no Need of mention - 
ing the Word Aeceſſary in the Indictment. | 


There is only one Thing more remains, which, 
though it does not now immediately and directly re: 
late to the Caſe, yet ſince it may in the Event happen 
to have Reference thereto, ſhauld the ather Side pre» 
vail in bringing off the Priſoner, by Reaſon gf any 
Inſufficiency in this Indiftment z and as the Oaurt 
was pleaſed to ſtir this Point, and to mention it to the 
Bar, with an Intention (I preſume) that it ſhauld: be 
{poke to, I ſhall therefore endeavour ta do {a in a very 
few Words. e 


The Point is this: Suppoſe, for Argument's Sake, 
that this Indidtment of Burridge, the Priſoner at the 
Bar, is in any Reſpect inſufficient, that he ought to 
have been indicted as Acceſſary after the Fact, and by 
the Word Acceſſary; or, to have been indicted for. a 
Reſcous, inſtead of Aiding and Abetting: guppoſe, (I 
lay) that for this or any other Inſufficiency in the In- 
dictment, Burridge ſhould have the Opinion of the Court 
in his Favour, what would the Conſequence of it be? 


And I take it to be very plain, to be a ſettled Point 
of Law, that the Priſoner would be liable to ew 
hey 


* 
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dicted and tried over again; and then probably the 
like Evidence whereon he was convicted before, will 
convict him again: For though the Rule be, that a 
Man's Life ſhall not be put in Jeopardy twice for the 
lame Crime, yet this holds, and is applicable only, 
| where the Indictment upon which the Priſoner is tried, 
Wherever is a ſufficient Indictment; for admitting that to be in- 
by Means of ſufficient, or to contain any Miſtake, by Reaſon where- 
an inſuffici- of the Priſoner eſcapes, in ſuch Caſes, as all the Books 
ent Indict- . . 8 
ment, as his agree, the Priſoner is not Legitimo modo acquietatus, 
— mot and then, in the Eye of the Law, his Life was not in 
Jeopardy, he Jeopardy. The Court ex Officio ought, for the Bene- 
in de- fit of the Priſoner, to take Notice of the Miſtake; 
ed. and therefore in theſe Caſes the Priſoner may be again 
indicted, though for the ſame Offence. Many Caſes 
prove this; but Vauxs Caſe, mentioned before, is very 
full and expreſs to the Purpoſe; it was thus: Vaux 
was indifted for Murdering one Richard Ridley by poi- 
ſoning him, perſuading him to take a certain Drink 
mixed with a Poiſon called Cantharides, in order to 
make him have a Child by his Wife. The Jury found 
a ſpecial Verdict, (viz.) that Ridley was poiſoned” by 
this Poiſon, but that Vaux, the Party indicted for this 
Murder, was not preſent when Ridley took the Poilon. 
But it appeared to the Court, that the Indictment 
was inſufficient, it not being alleged with ſufficient 
Certainty, that the Party murdered took the Poiſon, 
therefore the Court gave Judgment for Vaux the Party 


indicted, Quod eat fine die. 


Whereupon Vaux was indicted a ſecond Time for 
the ſame Murder and the Poiſoning of this Ridley, to 
which he pleaded, that he was auterfoirs indicted, tried 
and acquitted of this Murder, and pleaded over Not 

- guilty to the Murder. But it being evident, that the _ 
former Indictment was defective, in not having charged 
with ſufficient Certainty, that Ridley, the Perſon poi- 

I „„ ſoned, 


— * 
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ſoned; did receive and drink this Poiſon 3 the Court 
determined, that Faux might again be indicted for the 
ſame Fact for the Reaſons above mentioned; and upon 
this new. Indictment Laux was again tried, convicted 
and actually hanged, So that according to. this expreſs 
Reſolution, if the Indictment againſt Barridge be in- 
ſufficient (as, I hope it is not) he may be indicted over 
again for the ſame Offence ; and if it were ſo. that he 
ought not to be indicted as a Principal Felon, but as 
an Acceſſary only; even in that Cale it is determined 
in Keyl. Rep, 26. That if a Man be indiòted as a Prin- 
cipal Felon and acquitted, ſtill he may be indicted 
again as Acceſſary after the Fact, but cannot be in- 
dicted as Acceſſary before the Fact, becauſe with Re- 
gard to an Acceſſary before the Fact, who adviſes and 


procures the doing of it; this is as his Fact: But in 


the principal Cafe, it is plain that Burridge was not 
Acceſſary before the Fact, o Palmer's Felony in Stealing 
the Sheep, but only Acceſſary after the Fact. It is 
equally plain, that if this Indictment ought to have 
been againſt Burridge for a Reſcue, and if he ſhould 
evade, for that Reaſon, the preſent Proſecution, (for 
which there ſeems no Colour) ſtill he would be liable 
to be indicted anew for that Reſcue, it being a dif- 
ferent Offence from what is charged in this Indictment, 
and conſequently not pleadable in Bar. From all 
which it - muſt be evident, how little it. will avail 
Burridge to get oft upon an Inſufficiency in this In- 
ditment, ſeeing he plainly will nevertheleſs be liable 
to be indicted over again. | 8 


To sum up all in a Word or two: I hope it now 
appears that Palmer, when he was aſſiſted by Burridge to 
eſcape out of Priſon, (the ſaid Palmer being under Sen- 


tence of Tranſportation for ſeven Years) was then a 


Felon, and continued {ſuch until his Tranſportation 
and Service for ſeven Years : That there are no Words 
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De Term. J. Michaelis, 


Reſolution 
of the Court, 


The Objec- 
tions redu- 
Cible to two 


Queſtion. two Queſtions 3 Firſt, What Crime of Felony is charged 
I 


mn... 


in the 4 Geo. 1. or any other Statute, intitling Palmer 
to a Statute Pardon, until he has undergone this Tranſ- 
portation and Service for ſeven Years: That this is 
grounded on the Reaſon of the Thing, on the Autho- 
rities I have cited, and upon the expreſs Words of the 
Act of 4 Geo. 1. and that in Conſequence thereof, if 
Palmer was, and continued a Felon, when Burridge af. 
ſiſted him to eſcape ; this was Felony in Burridee to 
give ſuch Aſſiſtance. As to the ſeveral Exceptions to 
the Indictment, I hope I have anſwered them all, and 
have likewiſe ſhewn, of what ſmall Avail it will be to 
the Priſoner, ſhould any of theſe Exceptions ſucceed ; 
ſince the Conſequence of ſuch Succeſs would be only a 
freſh Indictment for a Crime notorious to all the 
Country; and of which the {ame Evidence which was 
given before, would again convict the Priſoner; ſo 
that it weuld only delay this Tranſportation beyond | 
Sea for ſeven Years, which the ſooner it is begun, will 
be the ſooner ended. But what I humbly inſiſt on is, 
that the Point upon the ſpecial Verdict is plainly with 
the Crown; that the Indictment is ſufficient notwith- 
ſtanding any of the Exceptions; and therefore pray 
Judgment for the King, that the Priſoner at the Bar 
may be ordered to be tranſported for ſeven Years, ac- 
cording to the Statute of 4 Geo. 1. | 


On the ſixth of February, 1 - ” the Lord Hardwicke, | 
Lord Chief Juſtice of the King's Bench, delivered the 
Reſolution of the Court in theſe Words : | 8 


In the Argument of this Caſe many Objections have 
been made by the Counſel for the Pritoner, which 
going principally to the Indictment, ought firſt to be 
conſidered ; for if the Indictment doth not contain a 
ſufficient Charge, the Verdict cannot ſupply it. Thoſe _ 
Objections may be reduced to, and conſidered under, 


upon 


L 
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upon the Priſoner Thomas Burridge by this Indict- 
ment e Secondly, Whether it be well charged, ſo that 


the Court can * 3 _ it againſt the Pri- 
ſoner t 


T 
\ 


As to he firſt Queſtion, one may Conjecture, and Firſt general 
it is but Conjecture, that this Indictment was framed Won. 
and intended to be grounded upon the Statute of 
6 Geo. 1. cap. 23. ſet. 5. which makes it Felony with- 
out Benefit of Clergy to aid or aſſiſt Felons convict to 
make their Eſcape our of the Cuſtody of ſuch Perſons 
to whom they have been delivered in order to be 
tranſported ; but it is ſo plain that the Fact laid is not 
brought within the material Proviſions of that Law, 


that it was expreſly admitted by the Counſel for the 
King not to be maintainable on-this Foot. 


However, it has been inſiſted, that wilully aiding 
and aſſiſting a Felon convict, adjudged. to be tranſ- 
ported, and committed” to Gaol, there to remain till 
he ſhall be tranſported, to eſcape out of ſuch Gaol, 
is by Law, Felony ; and it has wy ut two Ways, 
Firſt, As a new Principal Felony, ſubſtantive and di- 
ſtink from the Felony of William Palmer, the Felon 
convict, who lay — the Judgment of Tranſporta- 


tion; or Secondly, As Acceſſary to Palmer's Felony 
after che Fact. a” RY 


Eirſ, It bu been endeavoured to crore this Offence 
to be a new Principal Felony diſtindt from Palmer's 
Crime, as a Breach of the Priſon, and letting a Felon 
therein go at large; or as a Reſcue of a Perſon arreſted | 


and in Cuſtody for F elony, [both] which were n. 
at Common Law. ä 


But 


= De 2 . Michaels, . 


In an Indie- But there is no Colour to ſupp 


ment for an 


— — — 


Offence of as for an Offence of breaking the ag OR no 
Prin ec. Breach of it is laid, which according to all the Books 


Priſon, ne 


ceſſary to is in that Caſe neceſſary, All that is faid here is, 


1 that the Priſoner aſſiſted Palmer to 


In an Indict- 


ment for a 


Elcape, by Means 
whereof he did Eſcape, which might be either with 
the Conſent of the Gaoler, or by going out of the 
Priſon, the Doors being open; neithet of which would 
be a Principal Felony in the Priſoner. 80 is Stamford 
31. 4. 2 Inſt. 589, 592. in my Lord Coke's Com- 
mentary on the Statute de Frangentibus Priſonam, and 
Hale s Pl. Co. 108. in all which Caſes it is n that 
an actual Breaking muſt be alleged. 24" bh 


We are allo of O pinion, that there is no better 


Reſcue of a Ground to ſupport chi Indictment as for a Reſcue of 


Priſoner, 


the Word Palmer. I believe no Man ever ſaw, either in Autho- 
Reſefir, or rity, Practice or Precedent, an Indictment for a Reſcue 


ſomething 


= without the Word Reſcuſſit ; t; and certainly that muſt be 
= 8 te charged, or ſomething equivalent to it, to ſhew that 


ſhew it was it was forcible, and againſt the Will of the Officer 
orci ad Who had the Priſoner in his Cuſtody.” 80 is Dier 


Keeper, 


ill of the 1 64. b. Weſt's Precedents, Tit. Indictment, ſet. 176, 
181. But notwithftanding any Thing charged in this 
Indictment, it might be a voluntary — by Conſent 
of the Gaoler, as I ſaid before, and W e no 
Reſcue. 


But to this it was ſaid, that to aſſiſt a Felon to 
eſcape out of Priſon, in any Manner or Shape, is e- 
qually Miſchievous, and tending to obſtru& the Juſtice 
of the Kingdom; and the Rule is, een Rei ! 


ut carceres In in * 


2 | | This 


p | 
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This is very true; but the Inference drawn from it 
is not right; for this will not warrant us to invent or 
create new Felonies; we muſt take them as the Law 
of the Land has made them, and if that is defective, 
it belongs to the Legiſlature, whoſe proper Power it is 


Jus dare, and not to the Judges, whoſe Office is only | 
Jus dicere, to ſupply that Defect. 


Secondly, The other Method taken to prove the Of- 
fence charged in this Indictment to be Felony, was 
by ſhewing that the Priſoner at the Bar, by aſſiſting 


Palmer to eſcape, became Acceſſary to Palmer's Felony 
after the Fact. 


And we are all of Opinion, that a Man may be⸗ one way. bs = 


come an Acceſſary to a Felony after the Fact, by aſ- 0 a Felony 


liſting a Felon convict, being in Cuſtody under a Sen- ag by ag 
tence of Tranſportation, to eſcape out of Priſon ſing a Fe- 
provided it be ſuch an Aſſiſtance as doth in Law a- — 22 
mount to a Receiving, Harbouring or Comforting Cuſtody un- 


der Sentence | 
{uch Felon. of Tranſpor- 


tation, to e- 


Indeed, before the Statute of 1 Anne, ſeſſ. 2. cap. 9. 8 « 


if the Principal was convicted only of a Clergyable 
Felony, and had his Clergy allowed; or ſtood Mute, 
or peremptorily - challenged above the Number of 
twenty Jurors, the Acceſſary could not be arraigned ;. 
by this Means Acceſſaries to very flagrant Crimes fre- 
quently avoided all Manner of Puniſhment ; and 
therefore the Act provides, that in all thoſe Caſes it 
ſhall be lawful to proceed againſt any Acceſſary, either 
before or after the Fact, in the ſame Manner as if 
ſuch Principal Felon had been attainted thereof, not- 
Withſtanding any ſuch Principal Felon ſhall be admitted 
to the Benefit of his Clergy, pardoned, or otherwiſe 
delivered before Attainder. | 


Vo I. III. 6 H The 
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The great Objection to this, and which has been 
much laboured by the Counſel for the Priſoner, is, 
that at the Time of this Fact committed, Palmer was 
no Felon, and conſequently there could be no Acceſ- 
ſary where there was no Principal ; for that the Al- 
lowance of the Benefit of the Statute, and Sentence 
of Tranſportation given thereupon, do, without more, 
in Judgment of Law, amount to a Pardon. | 


This Objection opened the way to a very wide 
Field of Argument concerning the Effect of the Al- 
lowance of Clergy, without actual Burning in the 
Hand, before the Statute of 4 Geo. 1. cap. 1 1. for Tranſ- 
portation of Felons; and what Alteration has been 
made by that Statute in the Law upon this Head. 


| I ſhall not ſpend the Time of the Court by entring 
into a Detail of this Matter, as it ſtood before the Sta- 
tute of 4 Geo. 1. becauſe it will not directly lead to 
the Judgment to be given in the preſent Caſe ; but I 
ſhall chooſe to refer you to three Caſes, in which, be- 
ing taken together, you will find all the Hiſtory and 
Learning of the Law on this Topick fully ſtated b 
infinitely abler Hands; by my Lord Hobart in the Cale 
of Searl verſus Williams, p. 288. by my Lord Chief 
Juſtice Bolt in the Caſe of the Appeal between An- 
frong and Liſle, publiſhed at the End of Kehng x 
and by my Lord Chief Juſtice Treby, with adm 
Clearneſs, in the Trial of the Earl of Warwick for the 
Murder of Mr. Coote, in the fourth Volume of the 
State Triali, p. 383. The Subject has been ſo much 
exhauſted by theſe eminent Sages of the Law, that, 
without repeating their Reaſonings, I ſhall only make 
uſe of the Concluſion from them in Anſwes to this 
ObjeCtion, and that is, that by the true Conſtruction 
I 


* 
- 


* 


4 
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as well as the Words of the Statute of 18 EM. cap. 7.8 =_ 


da- tual ' 


has been called) in all Caſes Where by Law Burning 

in the Hand ought actually to take Place. Therefore, * 

before the AQ} of 4 Geo. 1. If an Offender, after Clergy from the Fe- 
allowed, had eſcaped before he had been burnt in the ele, i 
Hand, I hold clearly that he would ſtill have remained before 4G. 
a Felon convict; and a Stranger by unlawfull * * har 


y ' TE» an Offender 


ceiving or comforting him, might have become Acceſ- % 


{ary to his Felony after the Fact. This moſt plainly eſcaped be- 


appears by the Reſolution of the Judges delivered by es be had 


my Lord Chief Juſtice Treby in. my Lord Watwick's in the Hand, 
Caſe, which I have mentioned. de would 
nued a Fe- 


lon, and a Stranger by unlawfully receiving him, &c, might have become Acceſſary to his 
Felony after the Fact. | SD: | 


have conti- 


But to this Doctrine ſome Objections were made, 
drawn from the very Caſes which I have mentioned. 
And firſt it was objected, that in the Caſe of Scar and 
Williams, my Lord Hobart and the whole Court of 
Common Pleas held, that Sarl was intitled to the full 
Effect of his Statute-Pardon, though he only had Clergy 
allowed, and was not burnt in the Hand. 


To this I anſwer : This Reſolution was very right, 
becauſe he was a Clerk im holy Orders, who by the 
Statute is exempted from being barnt in the Hand; 
and therefore it doth not contradict my Rule, to 
which you-obſerve I added this Limitation, in att Cafes 
where by Law Burning in the Hand ought actually to 
take Place. Agreeably to this my Lord Hobart, juſt 
at the End of the Caſe, hath theſe Words: Where the 

Statute ſays, after Burning in the Hand according 10 the 

Statute 


1 


<>. 
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Ar mſtrong and Liſle, a further Object 
for there it is allowed by my Lord Chief Juſtice Hol, 


. 


Statute in that Behalf, © It imports where Burning oughy 
* -0-.::; | 


2d Object. That the King may Pardon the Burning, 
and yet the Offender ſhall, in that Gaſe, have the full 
Benefit of the Diſcharge. 1 


Anſw. This likewiſe is within the Conſtrudtion of 
the Statute, and the Rule I laid down ; for, the Pardon 
interpoſing, it is not a Caſe, where by Law Burning 


in the Hand ought to take Place. 2 


34 Object. That admitting Burning to be, in ſome 
Degree, neceſſary to the Diſcharge by the Statute, yet 
it is not to be underſtood of actual Burning, but only 
of the Judgment Quod Cauterizetur ; and the Judgment 
of Tranſportation which had been given againſt Palmer 
in this Caſe, is at leaſt equal to that. 


Anſw. But, as no Authority or Judicial Opinion 
was cited for this, ſo there is no Ground for it. It 
is contrary to the Words of the Statute of 18 Eli. 
which ſays, after Clergy allowed and Burning in the 
Hand, not after being adjudged, or ordered to be burnt 
in the Hand. It is contrary to the Opinion- of the 
Judges in the Earl of Warwick's Cale, and contrary to 
the Form of Pleading auterfoits convict of Manſlaughter 
to an Appeal of Murder ; for there the Appellee doth 
not only ſet forth the Judgment of Allowance of Clergy 


| & Quod; in levd ſud manu Cauterizetur, but goes on and 


ſhews the Execution of it by Burning. So is the Plea 


in the Caſe of Armſtrong and Liſle, Kelynge 93. 


4th Object. But from the Report of this Caſe of 
ion was taken; 


2 that 


: 
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that, if a Man be convicted of Manſlaughter, and prays 
the Benefit of his Clergy, and the Court reſpite it 
upon a Curia adviſare vult, and remand him to Gaol, 
he may plead it in Bar to an Appeal; and yet in ſuch 
a Caſe there can have been no Burning, nor ſo much 
as a Judgment for Burning. Fl Bratt 


Anſw. This is certainly Law, and watranted by the Where, br, 


Caſe of Burgh verſus Holcroft in 4 Co. 45, 46. but it Bebe or 


doth in no wiſe impugn my Rule ; for it depends upon Court, aPri- 


ſoner con- 


a particular Reaſon, which has no Relation to the ge- yjac ef 
neral Queſtion, and which is expreſly given in the Re- Manfaugh- 
port, (viz.) that the Delay or Doubt of the Court ſhall Opportunity 
never turn 10 the Prejudice of the Party. My Lord of demand- 
Chief Juſtice Holt goes further, and admits, that if a > ox be 


Man ſhould be convicted of Manſlaughter, and the . 


Court ſhould not call him to Judgment, whereby he Court ſhould 


would not have the Opportunity of demanding bis ande 
Clergy, which he is not to have without a Demand; Ws, yr as 
or at leaſt if he had demanded it, and the Court en ang hews 
ſhould make no Record of it, yet he might plead it, ſpecially, 
ſhewing the ſpecial Matter; becauſe it is the Delay and to the Preju- 
Default of the Court, which ſhall not occaſion a De- Bafa 
triment to the Priſoner. But none of ' theſe Caſes ; 
prove any Thing againſt the general Rule; and it is 

obvious to obſerve, that they might as well be produced 

to prove, that the Prayer of Clergy, or Allowance of 

Clergy, is not neceſſary to the Diſcharge by the Statute, 

as that Burning in the Hand is not ſo. 


Thus the Law being clear, that Burning in the Hand — 
was neceſſary before the Making of the Act of 4 Geo. C 1. ach. 
1. for Tranſportation of Felons, let us now inquire "br lg 
what Alteration has been introduced by this new Sta- tion of Fe. 

| | \ lons, where- 


by the Judgment of Tranſportation, with Regard to Perſons convicted of clergyable Felonies, 


is plainly and clearly put only in the Place of the Judgment for, Burning in the Hand, not 
in the Place of actual Burning. | ; 


Vol. III. . tute. 
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put it only in the Place of the 


— — 


tute, Upon this. the Queſtion is in ſhort, whether it 
has put the Judgment of Tranſportation in the Place 


of actual Burning in the Hand, or only in the Place of 


the Judgment for Burning in the Hand ? If it has put 
the Judgment of Tranſportation in the: Place of aua 
Burning in the Hand, then the Objection is right, that 
Palmer was diſcharged, and become no Felon ;. if it has 
Judgment for Burning 
in the Hand, then the Objection is ill - founded, and Paj- 


mer remained a Felon convict not pardoned. 


Now the Words and Intention of the Statute are 
as plain as any Compoſition or Piece of Writing can 
poſſibly be, that the Judęment of Tranſportation is 
put only in the Place of the Judgment for Burning in 
the Hand; and the actual Tranſportation and Service in 
the Plantations is put in the Place of the actual Burning. 


The very firſt Clauſe in the Statute is, That the 


« Court, inſtead of ordering (that is, adjudging ) 
any ſuch Offenders to be burnt in the Hand, may 
cc order and direct that ſuch Offenders ſhall be ſent, as 

* ſoon as conveniently may be, to ſome of his Majelty's 
« Colonies and Plantations in America for the Space of 
<« ſeven Years; and that that Court before whom they 
* were convicted, or any ſubſequent Court held at the 
* {ame Place with like Authority as the former, ſhall 
e have Power to convey, transfer and make over ſuch 


© Offenders, by Order of Court, to the Uſe of any 


“ Perſon or Perſons. who ſhall contract for the Per- 
< formance of ſuch Tranſportation, to him or them, 
and his and their Aſſigns, for ſuch Term of ſeven 


« Tears”. 


One would have thought this had been plain enough; 

but the Legiſlature, in order to declare their own Mean- 

ing, and put it beyond all Doubt, have added a ſubſe 

quent Clauſe, whereby it is enacted, That where any 
red Seas I | 


4 ſuch | 


— 
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« ſerved their reſpectire Terms according to the Order of 
« any ſuch Court as aforeſaid, ſuch Services ſhall have 
« the Effect of a Pardon to all Intents and Purpoſes, 
« as for that Crime or Crimes for which they were {o 
cc tranſported, and {hall have fo ſerved a8 aforeſaid.” 
will forbear to comment upon this Clauſe, becauſe I 
cannot make it clearer: One may turn and ſhew a 
very plain Thing in different Lights, but it is impoſ- 
| ſible to make it more plain. | TIAL. 


But to this an Objection was made by the Priſoner's 
Counſel, that, it being only an affirmative Clauſe, with» 
out any negative Words, cannot take away any Di- 
charge ſuch Felon ordered to be tranſported, would 
have been intitled unto without it ; and that he is ab» 
ſolutely diſcharged by the precedent Clauſe in this Act, 
which takes away the Burning in the Hand. fy; 


To which I anſwer, that, though I admit that a new In what Ca- 9 
affirmative Law, without negative Words, ſhall not in — — | | 
many Caſes repeal or take away the Force of a former «ogy uf | | | 
Law ſubſiſting before that was made, and independent mative Law, 
of it; yet a affirmative Clauſe in an Act of Patlia- Fit ne 

ment may explam and reſtrain other Clauſes in the Words, may 

ſame Act of Parliament: The whole Act muſt be con- _—_ 

ſtrued together and intire, and when the Legiſlature te Force of 

have declared their own Senſe, and given their own 1,95 

Expoſition at what Time the intended Diſcharge or 

Pardon ſhall take Effect, it is not in the Power of the 


Judges to make it take Effect ſooner, and render this 


: 


Clauſe wholly nugatory. 


But what is the Diſcharge enacted by the former 
Clauſe, and how is the Burning in the Hand taken 
away? Is it taken away abſolutely, or only ſub modo 
| ; | Mol 


— 
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Moſt clearly only ſub modo. Another Thing is ſubſti- 
tuted in the Place of it; inſtead of being ordered to 
be burnt in the Hand, the Offender ſhall be ordered to 
be tranſported to ſome of his Majeſty's Plantations for 
ſeven Years; but that Judgment muſt be carried into 
Execution, as the Judgment in Lieu of which it comes 
was to have been before; and if it had ſtood merely 
upon the Force of this firſt : Clauſe, I ſhould have 
thought the Conſtruction would have been juſt the 


{ame. 


So much of the Debate at the Bar turned upon this 
Point, that I have thought fit to ſay thus much, in 
order to ſettle the Law upon it, and to prevent any 
Miſapprehenſion that might ariſe from the Judgment 
the Court is about to give in this Cauſe, as if any 
Doubt remained, whether a Man might aſſiſt a Felon 
convict, lying in Gaol under Sentence of Tranſporta- 
tion, to break Priſon, or reſcue him, or receive or har- 
bour him, without incurring the Guilt of Felony. 
Such a Notion going abroad might greatly weaken the 
Security for the Cuſtody of ſuch Felons. | 


Second gene But after all, the Judgment of the Court will fall 

ral Qeſtion. under the ſecond general Queſtion, which is, whether 
the Offence be well charged in this Indictment, ſo as 
that the Court can give Judgment upon it againſt the 
Priſoner? 4p A 


I have already ſhewn, that this Inditment cannot 
be ſupported as for a Felony in breaking the Priſon, or 
reſcuing Palmer; therefore nothing remains but to con. 
ſider, whether it has ſufficiently charged hir laſt Of 

| fence of an Acceſſary to Palmer's Felony after the F act. 


And 


* 
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And we are all of Opinion it has not; and that it is 
materially defectire in many Things neceſſary to an In- 
dictment againſt ſuch an Acceſſary. a 028 

Firſt, It is not charged that the Priſoner at the Bar In al Indie- 
knew that Palmer was Guilty, or convicted of Felony: ben rege 
This is an eſſential Ingredient in all Indictments againſt 


ing Acceſ- 
ſary after the 


Receiving, Harbouring or Comforting a Felon, So is deuing, r. 
Bratton, lib. 3. De Corona, cap. 1 3. ſect. 1. & 2. Stamf. a Felon, it i 
41. b. 3 Inſt. 138. Hale's Pl. Co. 218. Co. Ent. 56, 57, eto 


* 


Raſt. 43. b. 47. 4. 50, 53. b. 54. 4. This general the Defen- 
been taken to excuſe the Want of it in this Indict - was guiley 


. . ; 1 | 0 | 
ment; as fir ſt, that it appears here that Burridge Was of Felon ; 
a Fellow Priſoner in the ſame Gaol with Palmer, and * 1 
therefore it muſt be 1 he had Notice of Pal. thisneceſſary 
mers Felony or Conviction. | EE OO. — 5 

| | 13 ot | helped by the 
Finding of the Verdict; eſpecially if the Verdict does not find the Fact of Notice, but only 
what is Evidence thereof, | | | 


Anſw. But this appears by the ſpecial Verdict only, 
and not by the Indictment: And, as J ſaid at firſt, 
the Verdict cannot ſupply a material Defect in the 
Charge; neither, if the Queſtion was upon the Ver- 
dict, ſhould I think it ſufficient ; becauſe it is not the 
Fact of Notice, but only Evidence of it. So in the 
Caſe of The King and Plummer, Kelynge, 111. it is laid 
down by my Lord Chief Juſtice Holt, that the Jury 
might well have found that the Fuzee in that Caſe 
was diſcharged againſt the King's Officers ; but fance 
they have not found that Matter, we are, ſays he, 
confined to what they have found poſitively, and are 
not to judge the Law upon the Evidence of a Fact, 
but upon the Fact as it is found. Thus alſo was the 
Vor. III. 1 Reſolution 


_ 


a Perſon who becomes an Acceſlary after the Fact, by Fa, by Re- 


Rule bas not been diſputed, but ſome Diſtinctions have the Prince 


, . ⁵ ůAu.¶ d ̃] . —o1— —˖‚—⅛——ẽ Quo > . © — w u SC —— 
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Reſolution of the Court in the late Caſe of The King 
and Huggins, Mich. 4 Geo. 2. B. R. 1 1 39 Lie 2 


Secondly, Another Diſtinction made was, that it ap- 
pears by the Indictment that Palmer was convicted by 
Verdict in the ſame County in which: the Offence of 
the Acceſſary is charged to have been committed, and 
the Law preſumes Notice to all in the ſame County, 
but not in a foreign County. For this N 
Tit. Corone, Pl. 377. Stam. 4 1. b. and Hale's PL C. 218, 
were cited. r RS vs Bs 


| Anſw. The Note in Fitzh. is mentioned to be in 
Hillary Term, 12 Edw. 2. but I cannot find any fuch 
Caſe or Opinion in Maynard's Year-Book of that Term; 
beſides it is a very looſe Note, and ſcarcely intelligible: 
—“ Nota, That if a Man is indicted of a Reſcue of 
«* a Perſon outlawed in the ſame County, he ſhall loſe 
Life and Member, otherwiſe if in another County,” 
Nothing is here {aid of Notice, and, taken generally, th 
Paſſage is certainly not Law: But ſuppoſe this to be 
looſely ſaid in one or two Books, yet it is a harſh Doc- 
trine, and I cannot find any Judgment founded upon it; 
nay it is ſtrange, how ſuch a Diſtinction could be made 
at Common Law upon the Point of Knowledge in the 
Acceſſary; becauſe, before the Statute of 2 & 3 Edw.6. 
cap. 24. was made, any Perſon, who in one County 
received a Felon that had committed a Felony in an- 
other County, could not be puniſhed at all for want 
of Trial, and conſequently the Sufficiency of Notice 
_ at that Time never come in Queſtion in ſuch a 
Cale. + Fi | 


And therefore my Lord Hale, though he ſets it 
—_—_..: ——«ͤ.ñ̃ © the Opinion of ſome others, yet gives his 


own Opinion to the contrary. The whole Paragraph | 


De Term £ Mi chaekis, 58. 


— 


runs thus: — © Every FE to make an Acelfary 


„ muſt be, knowing. bim to be ſuch; bin-£-4/ Mis bo be 


« attaint of Felony in the County of 4. the Law 

« preſumes Notice thereof in the fame County; there- 
fore the Receipt: of him in the ſame County ſeems 
« Acceſſary; contra, if in another Co 


© Cognitio reguiſta in utroque.” And I take theſe latter 
Words to be his (p) own Sentiment. I have ſeen a Ma- 
nuſcript Note of a very learned Judge upon this Paſſage 
in Hale's' Pl. C. in the - following Words: + Mes ſeni- 
& ble que tiel legal Notice n at ſufficient 4 faire un Cri» 
„ minal, coment ſoit ſufficient 4 rendre luy re 
«© Matter Civil: Coment eſt 
« Acceſſary ſans actual Notice.” See alſo _ we 
dit.) 530. 0 96. 


Mr. Lund in bis Juſtice of Peace, bark chis Bſſ 
age, p. 293. There is ſome Opinion, chat a, Man 
& ſhall be an Acceſſary for Receiving 
4 (eſpecially in the FA. de though he. know 
* not of the Attainder at all; for every Man, ſay 
© they, is bound to take Knowledge af 2 Matter of 
„ Record, at leaſt in the ſame, . 

„ Teign, County. But Bracton very reafonably re- 

„ quires 4 right and direct in the Parties to 


„ make them Acceffary, as well in che one Caſe. as 


the other; for albeit a Record, and eſpecially the 


N * Pronunciation of an Outlawry, be ſo notorious, that 
every Man may eafily come to know the ſame, yet 


cc 


were it an ouer-gre 


upon the Peril of bis own Life, inform himſelf, _ 
take Underſtanding of it.“ 


(p) See the Paſlage tranſcribed from che Land Hirt Hilary of. the 


Flas of the Crown, inſerted, by wy of Nag, in the Reporre's A 
ment, ant" 466-9, : n 


This 


5 


doubt en ceo; Iſlint il neſt 


a Felon attainted 


at Extremity that each Man ſhould, 


495 
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This Reaſoning of Mr. Lambard appears to be very 
judicious ; and upon the Whole of this Point we all 
think, that the true Way of underſtanding theſe Books 

In an Indit- is, that an Outlawry or Attainder in a particular 
ment a2 County may, as the Caſe may happen to be circum- 
Cary after the ſtanced, be ſome Evidence to a Jury of Notice to an 


* Re. Acceſſary in the ſame County; but that it cannot, 


ceiving, be with any Reaſon or Juſtice, create an abſolute legal 


pal, who was Preſumption of Notice, 10 as to excuſe the not Charging 
outlawed, or the Fact to be done ſciens or ſcienter in the Indictment, 


attainted in . ' 8 

the fame As it is here. | 

County, it | ] a 

ought to appear, that the Party receiving, Qc. did it ſciens or ſcienttr, otherwiſe it will 
amount to an abſolute legal Preſumption, ſo as to excuſe ſuch Omiſſion. | 


Beſides, if this could be ſo, the Fact charged in 
this Indid ment to be done by the Priſoner, is, in 
Strictneſs, not charged to be done in the County of 
Somerſet, where the Conviction was: It is laid, that 
after the Judgment of Tranſportation Palmer was com- 
mitted to the Cuſtody of the Keeper of his Majeſty's 
Gaol at Tvelcheſter, in the ſaid County, there to re- 
main, until he ſhould be tranſported ; and that after- 
wards, to wit, on ſuch a Day, Thomas Burridge, at Ivel- 
cheſter aforeſaid, (without ſaying in the ſaid County) 
wilfully and feloniouſly aided and aſſiſted him to eſcape 


out of the ſaid Gaol. . 


In Crimina Now it is not laid, that this Fact of Aiding and 
| Caſes, te Aſſiſting, was done with Force, nor that Burridge was 
288 preſent at the Eſcape; and therefore the Aid and Al- 
428" Vet ſiſtance might be afforded in a different — and 
wher the we Cannot take Notice, that the whole Townſhip or 
oled to be Vill of Ivelcheſter is in the County of Somerſet. 1 Sid. 


Gone, muſt 345, Parker verſus Ladd, in Aſumpfit, Salop was in the | 


ment be laid to be in Com? predi? ; otherwiſe in Civil Caſes, 


I Margin, 


= 
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Margin, and the Diclaratigh ſet forth the Promiſe to 
be made apud Salop, without ſaying predift, or in 
com prædict, which the Qourt held to be well 
in a Declaration, and that che Form in che Common 
Pleas is always ſo, but declared that it would clearly be 
ill in Criminal Cafes, "Paſch. 12 W. 3. B. R. Rexiverſus 
Foſſe, it was held that in an Indictment, if the County 
is in the Margin, - and the Place where the Fact is 
ſuppoled to have been committed, f is not ſaid i he 
in (om pred, it 1s il, but a ould "NP Inj g 


? . 

Declar ation. * 4 WI 7 . . 
? oh 5 es ; * | 

# # | ; 4 15 * * | 4 * » „ 


Thirdly, kate Efbe ption a . . is not ae; "%y 5 
leged that Palmer was in Priſon for he ſame: B 
ha he was convicted, or for any Felony at the” 
Time the Priſoner at the Bar * him to make * * 
Eſcape. oo — . 


The Anſwer given to Fir was, * chat”; n the ſpe at 2, „ 
Verdict it is found that the Priſoner d wilfully” wer - 


and aſſiſt Willians Palmer, 45 being in 1 as " hg 
ſaid, to eſcape out of the id be, * 


But, as J ſaid before, the Findin of the Jury will | 
not 4 the Indictment, and th = this is no An- 


ſwer ; and we all think that for this Omiſſion the 
Charge is uncertain ; for it may be true, that in Fannary 
Palmer was committed upon the Judgment of Tran! 
tation, and in October following (as it is here laid) the 
Priſoner at the Bar might aſſiſt him to eſcape, and yet 
he might have been legally ' diſcharged, and again com- 
mitted for another Mare; as in Treſpaſs, c. in the 
mean Time. In Dier 364. b. which T * be- 
fore, it 1s laid that the Officer Cepit & arreſtavit the 
Priſoner, 49 ipſum in ſalvd ſua Cuſtodia adtunc & idem 
babuit & Cuſtodivit, quouſque the Defendants ipſum e 
Gſtod' predift Felonice ceperunt & reſcuſſer. 
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Another Weh was e this FAG for 

want of being lad Yi & W. 

ſpar, + The Anſwer to Which was, 1 it is aided by the 
want of P? Statute of 37 H. 8. cap. 8. But. he Caſcs upon this are 


& 4rnis, or ſo various, and diſagree ſo much, whether = want of 


Words Gla- Vi N Armis, "or only of the Words, vis, Gladiis,” Baculis 
& Cultellis was the antient F po are aided by 
be by the Fiat Statute, and it is a, Point of o great Conſequence, 
27.0 2 that de think it more proper to decline giving an 
8. aided in Opinion upon it, till a Caſe ſhall happen wherein it 
o cis Nee Tall be eee; for at preſent we 
ture. are of Opinion, that, upon the other Exceptions before 
mehtioned, the Indictment is inſufficient in Law, and 


* — be Nen upon it againſt 17 Priſoner. 


This, being fine, Op ihion of the Court, * Riſe 
tc a Cubſoquem Cderation, Sets” Judgment ought 
do be given for the Priſoner, whether, to diſcharge him 
of this Indictment, or to quaſh it? And we ate all 

- , agreed that Een Wi ought- to be given to Ae 
the Priſoner from this Indjetmeng. 1 


1 em find but one Caſe where; it was: _- other 
wiſe, and that was The King, againſt Keites, Hill. 
8 W. z. B. R. 5 Mod. 287: An. 666. At the Gaol- 
Delivery for the County of Wilts, Mr. Keites vas in- 
dicted of Murder at Common Law, and alſo on the 
Statute of Stabbing, for killing his Servant; and u Spe- 
cial Verdict was found, which being remoyed into this 
Court, the Queſtion was, whether the Fat nted 
to Murder, or only Manſlaughter ? After: p Argu- 
ments, the Court thought the Special Verdict was ſo un- 
certain and imperfect, that no Judgment could be gien 
upon it; and a Doubt ſeems to have ariſen, whether 2 
Venire Facias de novo could be and it iN» a oy 


£ * 
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Indictment | has not well charged à Felony, ſo the 


Cate 1 be Judgment of ittal but this will be no Bar 
t given m A t uittal ; but this wi no to 
another Indictment S r i 
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Caſe. To avoid this Queſtion, my Lord Chief Juſtice 


Holt himſelf on the laſt Day of the Term took ſeveral 


Exceptions to both the Indictments, for which a Rule 
was made that they ſhould be quaſhed. I have cauſed 
a Search to be made, and no Judgment is entered on 
the Record, but I have found the Rule in the Office 
Book, and the Priſoner Was bailed to appear. at the 
next Aſſiſes. This paſſed vn the laſt Day of the Term, 
and I do not find by my Manuſcript Report of the 
Caſe, which was taken by a very leartied Hand, that any 
Oppoſition was made by either Side to the Quaſhing of 
the Indictment. The Ground the Court went upon 
ſeems to have been, that Keites was certainly found _ 
Guilty of Felony in killing a Man; but what Kind 
of Felony it was, whether Murder, 6r an, aggravated 
Manſlaughter, was uncertain; and therefore it was fit 
to be left open to ſome Method of Re-examination. . 

"Ho "ng .” 1 
preſent Caſe differs materially z for as this Where the 


Indictment 
has not well 


But the 


Special Verdict has. not certainly found any upon the 
Facts therein ſtated ; and therefore. jt is totally uncer the Special 
tain whether the Priſoner at the Bat be guilty of an 1 
Felony at all, or only of a. Mildemeanor, Suppoſe any upon the 
the Priſoner had demurred to this Indidtment,, and the 1 
King's Attorney had joined in*Degurrer, and the and conſe- 
Matter of Lay, had been argued, the Judgment given * 
thereupon 1 haye been a Judgment of Acquittal. — 
$o J apprehend it Would have, been, if the Jury had galt of u 
found g ge Verdict that he was Guilty, and af. Felony at 

terwards the gment Jap | 


arreſted for Deſects of . Mine. 
in the Indictment. like Reaſon does in werner: or 
Juſtice hold here. ors 


where in 


ſuch Caſe 
the Priſoner 


' 


| CGemurt to the Indictment, and the Attorney General joins in Demurrer whereon the Matter 


in Law is argued ; or where the bay 2 a General Verdict that the Priſoner is 
2 d for Deſects in the Indictment: In all theſe 


/ : From 
© | 
2⁴ % 


* 
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From hence no Inconvenience can ariſe: For this 


udgment can only go to the Fact here charged; but 


will be no Bar to a new Indictment containing a Fact 
ſo deſcribed, and charged with ſuch Circumſtances as 
to conſtitute a different Offence, Therefore upon the 
whole Matter Judgment muſt be entered for the Pri- 
ſoner, and he muſt be diſcharged from this Indict- 


W 


Note; at the Prayer of the King's Counſel, the 


Return to the Habeas was read, whereby it ap- 
peared that the Priſoner ſtood likewiſe charged with a 
Commitment by a Juſtice of Peace to Ivelcheſter Gaol 
for a Miſdemeanor, ' of which he had confeſſed himſelf 
Guilty before the Juſtice ; he was therefore remanded 
back to Newgate, to be there kept in ſafe Cuſtody until 
he ſhould be, from thence diſcharged by due Courle of 
Law. Aﬀter which the Priſoner was indicted anew at 
the next Aſſiſes held for the County of Somerſet, and 
being convicted on ſuch Indictment, was tranſported 
for — Jean. 9 PEN 7 


The Indictment on Which the Priſoner was tried a 
ſecond Time, being ſettled by Advice of Counſel, was 


as follows: 


Somer ſetſbire. F HE jurors for our Sovereign Lord 

Faq the King upon their Oath preſent, 
that heretofore, that is to ſay, at the General Quarter- 
Seſſions of the Peace of our Sovereign Lord the King, 
held at Wells in and for the County of Somerſet, upon 
Tueſday (to wit) the Eleventh Day of January in the 
Fifth Year of the Reign of our Sovereign Lord George 
the Second, by the Grace of God, of Great Britain, 
France and Ireland King, Defender of the Faith, and 
ſo forth, and in the Year of our Lord one 150 
£ 8 | ven 


g KS — 


Us F 
* 


y Farms $. b Michaekis, 1735. 


501 


i. MY 


. Hundred and — before Thomas Carew, 
Eſq; James Strode, Blq; Thomas Coward, Eſq; Richard 
Comes, Elq; William Long, Eſq; Foſeph Bows, Eſqʒ 
William hurchey, Eſq; William es, » Thomas 
Palmer, Eſq; Adam Martin, Eſq; Philip Sydenbam, Eſq; 
and py, their Fellows, Juſtices uſigned to keep the 
Peace of our {aid Lord the King in the County afore- 
ſaid, and alſo to hear and determine divers Felonies, 
Treff paſſes, and other Miſdemeariors committed in the 
fark County, and ſo forth, by the Oath of Thomas 
Cooke, Gabriel Pyleaffe, Henry Guy, William Counſel, 
John Linthorn, Henry Coſens, Thomas Sampſon, Thomas 
Perry, Edward Cox, Thomas Pulmore, Henry Woolford, 
— Weſt, James Moore, Iſrael Gliſton, William Wear, 

Henry Fiſher, Richard Bagg, Foſeph Bernard, Richard 
Knowles, Thomas Daviſon, William Selway and John Bath, 
Gentlemen, good and lawful Men of the County 
aforeſaid, impanelled, ſworn and charged to inquire 
for our laid. Lord the King, for the Body of the 
County aforeſaid, it was preſented, that William Palmer 
of —— in the County of Somerſet, Labourer, on 
the Twelfth Day of November in the Fifth Year of the 
Reign of our Sovereign Lord George the Second, by the 
Grace of God, of Great Britain, France and Ireland 
King, Defines of the Faith, and ſo forth, with Force 
and Arms, and fo forth, at Overſlowey aforeſaid, one 
Ewe Sheep of the Value of fix Shillmgs, of the Goods 


and Chattels of a Perſon unknown, then and there 


being found, then and there feloniouſſy did teal, take 
and carr}, againſt the Peace of our now ſaid Lord the 
King, his Crown and Den and ſo forth. 


And the Jurors aforeſaid, now {ſworn here, upon 
their {aid Oath further preſent, that at the ſame 
General Quarter-Seflions of the Peace of our ſaid Lord 
the King, held at Wells, in and for the ſaid County of 
Somerſet, upon Tueſday the Eleventh Day of January in 

Vol. III. 6 M the 


— 


— 


coz De Term. F. Michaelis, 1735. 


the Fifth Year aforeſaid, the aforeſaid William Palmer 
was duly tried and convicted of the Felony above 
mentioned, charged upon him as aforeſaid ; and that 
it was then and there adjudged by the ſame Court, 
that the ſaid William Palmer ſhould be tranſported for 
the Space of ſeven Years, according to the Form of 
the Statutes, as by the Record thereof and Proceedings 
remaining amongſt the Records of the General Quarter. 
Seſſions of the Peace of the {aid County of Somerſet at 
Wells in the County aforeſaid, it doth more fully ap. 


pear. 


And the Jurors aforeſaid, now {worn here, upon 
their ſaid Oath further ſay, that the aforeſaid William 
Palmer being ſo as aforeſaid tried and convicted of the 
ſaid Felony, was then and there (to wit) at the ſame 
General Quarter-Seſſions of the Peace of our ſaid Lord 
the King, held at Wells in and for the County afore- 
ſaid, upon Tueſday the ſaid Eleventh Day of January in 
the Fifth Year aforeſaid, committed by the ſame Court 
to his Majeſty's Gaol at Tvelcheſter in the County afore- 
ſaid, upon and in Execution of the ſaid Judgment for 
the Felony: aforeſaid. © wa 


And the Jurors aforeſaid, now {worn here, upon 
their {aid Oath further ' preſent, that Thomas Burriage 
late of Chard in the County of Somerſet, Taylor, being 
a Priſoner in his Majeſty's Gaol at Ivelcheſter aforelaid 
in the County aforeſaid, on the Thirteenth Day of 
October in the Sixth Year of the Reign of bur {aid 

"” Sovereign Lord King George the Second, and well kor- 
ing that the aforeſaid William Palmer, then alſo a Priſoner 

in the ſaid Gaol, had been convicted of and committed to 

the ſaid Gaol, in Execution of and for the Felony afore 

ſaid, and did then and there remain ſo convicted and 

committed upon and in Execution of the ſaid Fudgment for 

the ſaid Felony as aforeſaid, afterwards, that is to ſay, 

I | on 


— 


De Term. J. Michafhis, 173. 53 . 


4 


A. 


on the ſame Thirteenth Day of October in the Sixth 
Year of his ſaid Majeſty's Reign aforeſaid; with Force 
and Arms at Ivelchefter aforeſaid in the County afore- 
ſaid, did wilfully and feloniouſſy reſeue the ſaid William 
Palmer, then and there being in the ſaid Gaol ſo convicted 
and committed upon and in Execution of the ſaid Fudg- 
ment for the ſaid Felony as aforeſaid, from and out of 
the {aid Gaol, ſo that he the ſaid William Palmer did 
make his Eſcape out of the ſaid Gaol, and then and 
there did wilfully and feloniouſly aid and aſſiſt the ſaid 
William Palmer, then and there being in the ſaid Gaol 
ſo convicted and committed upon and in Execution of 
the ſaid Judgment for the ſaid Felony as aforeſaid, in l 
making his Eſcape out of the ſaid Gaol ; and that the | 
ſaid William Palmer, by the Aid and Aſſiſtance of him | 
the ſaid Thomas Burridge, did then there make his 
Eſcape from and out of the ſaid Gaol, and go at large, 

to wit, at Tvelcheſter aforeſaid in the County aforeſaid. 


And the Jurors aforeſaid, now {worn here, upon | 
their {aid Oath further ſay, that the ſaid Thomas Bur- | | 
ridge being a Priſoner in his Majeſty's ſaid Gaol at Ivel- : | 
chefter aforeſaid, in the County aforeſaid, on the ſaid | 
thirteenth Day of October, in the ſaid fixth Year of 
the Reign of his ſaid Majeſty our Sovereign Lord King 
George the Second as aforeſaid, afterwards, that is to 
lay, on the ſame thirteenth Day of October, in the 
ſixth Year of his ſaid Majeſty's Reign aforeſaid, with 
Force and Arms at Tvelcheſter aforeſad, in the County 
aforeſaid, did wilfully and felonioufly break the ſaid 
Gaol, and reſcue the {aid William Palmer, then and there 
being in the ſaid Gaol ſo convicted and committed 
upon and in Execution of the ſaid Judgment for the ſaid 
Felony as aforeſaid, from and out of the ſaid Gaol, 
ſo that he the ſaid William Palmer did make his Eſcape 
out of the ſaid Gaol, and then and there did wilfully 
and feloniouſly aid and aſſiſt the ſaid William Palmer, 
BY then 
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then and there being in the {aid Gaol ſo convicted and 
committed upon and in Execution of the ſaid Judy. 
ment for the {aid Felony as aforeſaid, in making his 
Eſcape out of the ſaid Gaol, and that the ſaid William 
Palmer, by the Aid and Aſſiſtance of him the {aid Tho- 
mas Burridge, did then and there make his Eſcape from 
and out of the ſaid Gaol, and go at large, to wit, at 
Ivelcheſter aforeſaid, in the County aforeſaid, againſt 


the Peace of our ſaid Lord the King, his Crown and 
Dignity. | 
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one of the Witneſſes was yet 
living. Page 195 
Abatement, Revivoz. See Tit. Examination. 
If the Defendant's Time for an- 
Commiſſion being grant- | ſwering be out, the Court 
ed to examine Witneſſes | will order Proceedings to be 
at Algiers, the Plaintiff | revived. So though the De- 
died, by which, in | fendant by his Anſwer infiſts 
ſtrictneſs, the Suit abated, but] that the Plaintiff is not inti= 
the Witneſſes were examined tled to revive ; for this ought 
there before Notice of the | to be ſhewn either by Plea or 
1 TO 1 the Exami- | Demurrer ; but if in ſuch Caſe 
nation held regular, though | it appears at the Hearing, that 
Vor, III, 4 : | * N , the 
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A TABLE of the Principal Matters 


Fi Plaintiff had no Title to 
revive, he cannot haye a De- 
Cree. Page 348 


See Anſwer, Plea and Demur- 
rer. : 


Abeyance. 


Though the Frechold of Lands | 


cannot be kept in Abeyance, 
but muſt veſt in Somebody, 
yet there is no ſuch Rule with 
Regard to Perſonal Eſtates, 
which may remain in Su- 
ſpence, and wat bon a 2 
tingency happen 

Lands are devi 20 1 A. an B 
and the Heirs of the Survivor, 
in Truſt to ſell; though the 
Inheritance be in Abeyance, 
yet the Truſtees by a Fine 
may make a good Title by 


Eſtoppel. 372 
Abjuration. 
The Nature and Conſequences 


of Abjuration by the ancient 
Common Law. Proteſtant 


Diſſenters made liable thereto, 


by 35 Eliz. cap. 1. ſect. 2. 
but exempted from them by 
the Toleration Act, or 1 V. 
M. ft. 1. cap. " 38, 
39 (N) 


Accefſary, See more under Tit. 
Principal and Acceſſary, 


There may be an Acceſſary to 


an Acceſſary before the Fact, 

but not to an Acceſlary after 

the Fact. 475 
2 


[I 


— 


Account. 


Where the Child of a Freeman 


of London is to make his E. 
lection whether he will abide 
by the Will or by the Cuſtom, 
he is not obliged to elect un- 
til after the Account taken. 

Page 124 (N) 


In a Decree of Forecloſure a- 


gainſt an Infant, though the 


Infant has fix Months after 


he comes of Age, to ſhew 
Cauſe, &c. yet he cannot ra- 
vel into the Account, nor 
even redeem, but only ſhew 
an Error in the Decree, 352 


Action. 


A Scire Facias is not in Nature 


of a new Action, but a Con- 


tinuation only of the old one. 
148 


Where the Plaintiff has 10 


brought his Action at Law a- 
gainſt the Defendant, and has 
Bail, the Court of Chancery 
will not grant a Ne Exeat 


Regnum, 314 (N) 
Choſe en Action. See Afligit: 


ment, Baron and Feme. 


ademption of a Legacy. S 


Legacy. 


Adminiſtratoꝛ. | 


A Baſtard dies Inteſtate without 


Wife or Iflue, and leaving 2 
Perſonal Eſtate ; the King 5 


- Intitled, and the Ordinary of 


Courſe 


contained in 


6 — "I 


* _— 


Courſe grants Adminiſtration 


to the Patentee of the Crown. | 


Page 33 
A Church Leaſe for three Lives 


is granted to a Baſtard and his | 


Heirs, who dies without Iſſue, 
and Inteſtate ; what ſhall be- 
come of this Leaſe? 34, 34(N) 
An Adminiſtration is granted du- 
ring the Minority of four In- 
fant Children, one of whom 
being a Daughter, marries an 
Huſband who is of Age; the 
Adminiſtration is not deter- 
mined. 81 
So where an Infant Executrix 
being under ſeventeen, Admi- 
niſtration is granted, and the 
Infant marries an Huſband of 
Age; this does not determine 
the Adminiſtration, by the 
Opinion of the Lord King, 
Chancellor, and Raymond, 
Chief Juſtice, contrary to the 
Opinion in 5 Co. 29. which 
ſeems to have been extrajudi- 
cial, and is not taken Notice 
of by Cotemporary GT 
So if Adminiſtration be granted 
during the Minority of four 
Infants, and one dies; this does 
not determine the Adminiſtra- 
tion, contrary to the Opinion 
in 5 Co. Brudenel's Caſe, 89 
In a Bill for an Account of the 
Perſonal Eftate of F. S. tho 
the Perſon who has a Right 
to adminiſter to F. S. be a 
Party, yet this is not ſuffi- 
cient without Adminiſtration 
actually taken out, 349 
One ſues as Adminiſtrator to 
J. S. without ſhewing that 
J. S. died Inteſtate ; yet an 


Adminiſtration taken out of 


the THIRD VOLUM 
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E. 


the Archbiſhop's Court ſhall 
be intended to be a good Ad- 
miniſtration. Page 370 
Adminiſttation granted in a fo- 
reign Court (as in Paris) not 
taken Notice of in our Courts. 


Ts. I 
A. owes Money by ſeveral wk. 
ments and Bonds, and dies 
Inteſtate; his Adminiſtrator 
pays the Judgments and ſome 
of the Bonds, and pays more 
than the Perſonal Eſtate a- 
mounts to; what the Admi- 
niſtrator paid on the Judg- 
ments muſt be allowed him; 
but as to what he paid on the 
Bonds, he muſt come in pro 
rat with the other Bond 
Creditors. 400 


Adultery, 


Where the Wife ſues the Huſ- 
band for a ſpecifick Perform- 
ance of her Marriage Articles, 
and that he may ſettle ſuch 
and ſuch Lands upon her in 
Jointure, it is no Bar to her 
Demand, that ſhe has eloped 


with an Adulterer ; much leſs 


- if this be not by the Huſband 
put in Iflue in the Cauſe. 269 
An Inſtance where the Recon- 
ciliation by the Huſband af- 
ter the Wife's going away 
with the Adulterer, was ſpe- 
cially pleaded, and the Plea 
allowed. 273 (N) 
| Why a Huſband does not forfeit 
his Tenancy by the Curteſy 
on leaving his Wife, and living 
in Adultery, as a Wife forfeits 
her Dower by Elopement, &c. 


276 
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Advancement. 


A. having ſeven Children, makes 
an Executor in Truſt, and de- 
viſes to each Child one 7th 
of his Perſonal Eſtate; one of 
the Children dies in A.'s Life- 
time, and one of the fix ſur- 
viving Children has been ad- 
vanced by the Father in his 


Life-time ; yet this Child ſhall | 


take his full Share of the 7th 
Part, without bringing what 
he had before received into 
Hotchpot. Page 124. 
The Father is the only Judge of 


what is a proper Advancement 
for his Child. 28 5 


Inconſiderable Sums occaſionally 


given to a Child, not to be 
deemed an Advancement, or 
any Part thereof. Thus 
Maintenance Money, or an 
Allowance made by a Free- 
man to his Son at the Uni- 
verſity, is not to be taken as 
any Part of the Child's Ad- 
vancement; nor putting out 
a Child Apprentice; but the 
Father buying an Office for 
his Son, though but at Will, 
as a Gentleman Penſioner's 
Place, or a Commiſſion in the 
Army, theſe are Advance- 
ments pro tanto. 317 (N) 


See more, Tit. London. 


Advowſon. 
An Advowſon deſcending to an 


Heir is real Aſſets, and (as it 
ſeems) extendible in an Ele- 


8. TA 
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Affidavit 02 Dath. 


Where a Maſter reports an 
Thing as admitted, by — 
of the Parties, which Report 

is afterwards excepted to; the 
Report muſt, primd facie, be 
taken to be true, and requires 
at leaſt an Affidavit to falſify 
it. Page 142 (N) 
Afidavits allowed to ” be read for 
a Patentee of a new Inven- 
tion, upon a Motion to diſ- 
ſolve an Injunction, '-on co- 
ming in of the Anſwer, 255 
A Precedent of a Ne Exeat Reg- 
num being granted on Affida- 
vits, though there was no Bill 
in Court whereon to ground 
the Writ. 313 (NJ 


Age, and when an Inkant 
ſhall have his Age, ſee Tit. 
Parol demur. 


Agreement o2 Articles, bee 
alſo Agreements on Marriage. 


One articles to buy Land, and 
the Title is under a Will not 
proved in Equity againſt the 
Heir; yet in ſome Caſes E- 
quity will compel the. Pur- 
chaſer to accept the Title. 190 

Money agreed to be laid out in 
Land, ſhall be taken as Land, 
and go to the Heir; and no 
Difference where the Money 
thus agreed to be laid out and 
ſettled, is depoſited in the 

Hands of Truſtees, and where 
it remains in the Hands of 


the Covenantor ; the Agrtee- 
ment 


4. * 


— 


contained in the 


THIRD VOLUME. 


ment binding in both Caſes, 
.and making it as Land. Page 

- 211 
Whatever for a valuable Con- 


done, ſhall, in Equity, be 
looked on as done: Thus 
Money agreed to be laid out 
in Land ſhall be taken as Land; 
& e conver ſo, a1 5 
A.s Father articles with a Car- 
nter to pay him 1000 J. to 
build a Houſe on his Eſtate; 
the Carpenter covenants to 
build it, A. dies; the Heir of 
A. ſhall compel the Building 
of the Houſe, and the Exe- 
cutor to pay for it. 223 
Though by a Deed 5 J. per Cent. 
ber Ann. was agreed to be al- 
lowed, yet it appearing that 
the Money had been placed in 
the Government Funds, which 
yielded but 4 /. per Cent. the 
Court reduced the Intereſt to 
4 1. per Cent. 227 
30, ooo J. is covenanted to be 
laid out in Land; the Money 
need not be laid out all together 
upon one Purchaſe, but if laid 
out at ſeveral Times it is ſuffi- 
cient; and if the Covenantor 
dies, having after the Cove- 
nant ſed ſome Lands 
which are left to deſcend, this 
will be a Satisfaction pro tan- 
fo. 228 
An Agreement was ſigned by the 
Parties, and by Conſent made 
an Order of Court, to ſubmit 
to ſuch Decree as the Court 
ſhould ee ern neither Par- 
to bring his Appeal ; yet 
* Cauſe * n to hs 
reheard. 242 


e . . d 


Vol. III. 


, 


ſideration is covenanted to be | 


An Executor in Truſt, who had 
no cy, and where the 
Execution of the Truſt was 
likely to be attended with 
Trouble, at firſt refuſed, but 
afterwards agreed with the Re- 
ſiduary Legatees, in Conſidera- 
tion of 100 Guineas, to act 
in the Executorſhip, and he 
dying before the Execution of 
the Truſt was compleated, his 
Executors brought a Bill to be 

allowed theſe 100 Guineas out 

of the Truſt Money in their 

Hands; the Court diſallowed 
the Demand. Page 251, 

| 252 (N) 

An Attorney, on Behalf of his 
Client the Defendant, promiſes 
to pay 500 J. to the Plaintiff; 
this being done by the Con- 
ſent of the Client, the At- 
torney is not liable, but only 
the Client. Secus, if the At- 
torney had no Authority from 

his Client to make this En- 

ent. 27 

Ras ior Factors who act for 
agree] for their Principals, not 
liable in their own Capacities, 
| g 279 

A Truſt Eſtate was decreed 5 
be ſold for the Payment of 
Debts and cies, and to be 
ſold to the beſt Purchaſer. A. 
articles to buy the Eſtate of 
the Truſtees, and brings a Bill 
to compel them to perform 
the Contract. The Truſtees 
by their Anſwer diſcloſe the 
Matter; the Court will make 
no new Decree, but leave the 
former Decree to be . 

282 


6 0 Agree- 


— —ů 
4 


— — 


A TABLE of the 


— * 


Principal Matters 


Agreement, when to be perform'd 
in Specie and when not. 


A Bill lies to compel a ſpecifick 
Performance of an Award, 
where the Party ſubmitting 
has received the Money, in 
Conſideration whereof he is 
to convey the Eſtate ſued for, 

| Page 187 

Where the Huſband, for a valu- 
able Conſideration, covenants 
that his Wife ſhall join with 
him in a Fine; this Court 
will enforce a Performance of 


ſuch Covenant. 189 | 


Qyere, If it appears to be im- 
poſſible for the Huſband to 
58 the Concurrence of 

is Wife. ibid. (N) 

Difference between Awards to 
pay Money, and to do any 
Thing Collateral; and why a 
Bill in Equity may be proper 
only to compel a I ſpecifick] 
Performance of the latter. 190 

A Bill in Equity lies not to 


compel a ſpecifick Perform- | 


ance of an Agreement to pay 
Money in Conſideration of 
having ſtifled a Proſecution 
for Felony ; ſecus, if to ſtop a 


Proſecution at Law for a | 


N 


Fraud. | 279 


Underhand Agreement, in what 
Caſe the Court refuſed to ſet 
one aſide. 


A. treated for the Marriage of 

his Son, and in the Settlement 

on the Son there was a Power 

reſerved to the Father to join- 
5 


— 


ture any Wife whom be 
ſhould marry, in 2001. ger 
Ann. paying 10001. to the 
Son. The Father treating a- 
bout marrying a ſecond Wife, 
the Son agreed with the ſecond 
Wife's Relations to releaſe 
the 1000/1, and did releaſe it; 
but took a private Bond from 
the Father for the Payment 
of this 1000 J. Equity would 
not ſet aſide this Bond, be- 
cauſe it would be injurious to 
the firſt Marriage, which be- 
ing prior in Time was to be 
preferred. Page 66 


Agreements on Marriage. 


By Marriage Articles Money 
is agreed to be inveſted in a 
Purchaſe, and ſettled on A. in 
Tail, Remainder to A. in 
Fee. A. has neither Wife nor 
Iflue, and might -by a Fine 
only diſpoſe of the Lands if 
ſettled ; yet the Court (the 
Lord King) would not order 
the Money to be paid to 4. 
4 fortiori he would not, if 
there were either Wife or I- 
ſue. 13 
But Note; this appears to be 
contrary to the Opinion of 
the Lord Macclesfield, and al- 
ſo to the preſent Practice. 

| 24:24) 
A. covenanted on his Marriage 
to lay out 3000 l. in the Pur- 
chaſe of Land, and to ſetile it 
on himſelf in Tail, Remain- 
der to B. A. purchaſed the 
Manor of D. with this 3000“. 
and never ſettled it, but ſuf- 


fered a Recovery thereof; " 
th 


= 
6 


contained in the THIRD VOLUME. 


— — 


the Covenant was a Lien on 
the Land, ſo the Recovery 
ſuffered thereof diſcharged the 
Lien, and barred B. of the 
Benefit of the Covenant and 
the Remainder. Page 171 


mainder to the Son in Tail, 
with Remainder over. The 
Son is an Infant, and on an 
advantageous Match being pro- 
poſed for the Son, the Father 


only covenants, that within a 
Year after the Son's coming 
to Age, the Father and Son 
will join in a Fine and Reco- 
very of the Family Eſtate to 
ſeveral Uſes. The Infant Son 
ſeals the Deed, and within a 
Year after he comes to Age, 
joins with his Father in a Fine 
and Recovery 


found; the Infant Son's Seal- 
ing theſe Articles not ſuffici- 
ent to declare the Uſes of the 
Fine and Recovery. 206 
Bir P. J. Tenant for Life, Re- 
mainder to his Son R. T. for 
Life, Remainder to his firſt, 
Sc. Son in Tail. Sir P. T. 
by Indenture Tripartite be- 
tween himſelf, his Son R. and 


of the Premitſes, but R. the 
Son only ſealed the Deed 
without joining in any Cove- 
nant; this no Surrender, nor 
Releaſe; nor conſequently any 
Deſtruction of the contin 
Remainder to the firſt, &c. 
Son of R. 210 (N) 
I;ood, in the Hands of the 
Wife's Truſtees, and 5o0/. in 


The Father Tenant for Lite, Re- | 


and Infant Son join in Mar- | 
riage Articles, ,and the Father | 


, but no Deed 
to lead the Uſes is to be 


J. S. covenants to levy a Fine 


gent 


| 


the Huſband's Hands, is co- 
venanted to be laid out in 
Land, and ſettled on the Huſ- 
band for Life, Remainder to 
the Wife for Life, Remainder 
to the firſt, Sc. Son, Re- 
mainder to the Daughters, Re- 
mainder in Fee to the Huſ- 
band. They have Iſſue a 
Daughter, the Huſband dies, 
ſoon after which the Daughter 
dies before the Purchaſe made, 
and then the Wife dies; the 
Money ſhall, as Land, to 
the Heir of the Huſband. 
| Page 216 
So Money articled on Marriage 
to be laid out in Land, and 
ſettled, ſhall go as Land, tho' 
the Wife be dead without 
Iſſue. 217 
Money articled on Marriage to 
be laid out in Land, and ſet- 
tled, is not Aſſets even at 
Law. ibid. 
Money, Part of which is the 
Huſband's, and other Part the 
Wife's, is, on Marriage, to 
be laid out in Land, and ſettled 
to the Huſband for Life, Re- 
mainder to the Wife for Life, 
Remainder to the Heirs of 
their two Bodies, and the 
Uſes go no further; the Heir 
of the Huſband ſhall have the 
Whole. ibid. 
Where Money is, on a Marriage, 
to be laid out in a Purchaſe, 
and ſettled to the common 
Uſes in a Marriage Settlement, 
adding a Clauſe, that the Pur- 
chaſe ſhall be made with the 
Conſent of the Huſband and 
Wife; it makes no Diverſity, 
though no Conſent was given 
to any Purchaſe made —_ 
, t 
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the Life of the Huſband and 
Wife; for ſtill the Money 
ſhall be taken as Land. Page 


218 
Money articled to be laid out 


in Lands, and ſettled on Huſ- | 


band and Wife and Iflue, Re- 
mainder in Fee to the Huſ- 
band, will paſs by the Deviſe 
of a Real Eſtate, though the 
Money was never laid out. 
221 
Articles on Marriage, whereby 
Money is agreed to be laid 
out in Land, and ſettled, in 
Default of Iflue Male of the 
Marriage, on the Huſband's 
Brother, ſhall, if the Huſband 
dies without Iſſue Male, and 
leaving only Daughters, be 
ö 1 in Favour of the 
rother, though they were vo- 
luntary, and though the Huſ- 
band might have barred ſuch 
Remainder, - 1---MSY 
See Agreement voluntary, poſt. 
A. covenants for himſelf and his 
Heirs, that he will purchaſe 
Lands, and ſettle the ſame on 


himſelf for Life, Remainder | 


to his Wife for' Life, Re- 
mainder to himſelf in Fee; 
Equity will compel the Exe- 
cutor' to lay out the Money, 
though the Heir is both 
Debtor and Creditor. 224 
30,000 J. is covenanted to be 
laid out in Land; the Money 
"need not be laid out all to- 
gether in one Purchaſe, but 
if laid out at ſeveral Times, 
it is ſufficient. 228 
A Freeman of London com- 
pounds with his Wife for her 
Cuſtomary Part before Mar- 
riage; it ſhall be taken as if 
2 


Articles on Marri 


no Wife; and the Huſband 
ſhall have one Half of the 
Perſonal Eſtate in his own 
Power, the Children the o- 
ther Half. Page 320 


Agreement voluntary. 


Any voluntary Bond is good a- 


gainſt the Executor, though 
to be poſtponed to a Amfle 
Contract Debt. 222 
lage, whereby 
Money is agreed to be laid 
out in Land, and ſettled, in 
Default of Iſſue Male of the 
Marriage, on the Huſband's 
Brother, ſhall, if the Huſband 
dies without Iflue Male, and 
leaving only Daughters, be 

rformed in Favour of the 

rother, though they were 
voluntary. 223 


An Huſband voluntarily, and at- 


ter Marriage, 
Wife, for her te Uſe, to 
make Profit of all — 
Eggs, Pigs, Poultry, &c. 

yond what is uſed in the Fa- 
mily ; out of which the Wie 


| ſaves 100 J. which the Huſ- 


band borrows, and dies; the 
Court will allow of this A- 
greement to encourage the 
Wife's Frogality, and the 
Wife ſhall come in as a Cre- 
ditor for the- 100 /. — 
there being no Deficiency of 

Aſſets to pay Debts. 337 


A. having a FWike who lived ſe- 


parate from him, 
courted and married another 
Woman who knew nothing 


of the former Wife's being a- 
covered 


lire; but it being dif = 


— 


5 


contained in the THIRD VOLUME. 


to the ſecond Wife that the 


former was alive, A. in order 


to prevail with the ſecond 
Wife to ſtay with him, ſome 
Years afterwards gave a Bond 
to a Truſtee of the ſecond 
Wife to leave her 1000 J. at 
his Death, and died, not lea- 


ving Aſſets to pay his ſimple 


Contract Debts; if this Bond 
had been given immediately 
after the Diſcovery, and they 
had parted thereupon, it had 
been good ; whereas being gi- 
ven on the afore mentioned 
Conſideration, it was worſe 
than voluntary, and decreed 
to be poſtponed to all the 


ſimple Contract Debts. Page 


339 


amendment. 


Matters ariſing after filing the 


Bill, may be charged by way 


A 


of Amendment as well as 
Supplement. 351 
Writ of Error in no Caſe a- 
mendable, and why. 315 (N) 


Annuity. 


I deviſe 100 l. per Arn, to my 


Son A. and his Wife for 
their reſpective Lives, 60 J. 
whereof.” to be paid to the 
Wite for the Support of her- 
ſelf and Daughter, the Re- 


maining 404, to my Son; the 


Son dies, his Wife ſhall have 
the Whole 100 J. per Ann. 
. | n 
One in Satisfaction of a Widow's 
Dower mortgaged Lands on 
Vo I. III, 


Condition to pay her 20 J. per 
Annum; this being an annual 
Payment ſecured by Land, 
was held liable to anſwer 
Taxes as the Land paid; but 
the Court refuſed to make the 
Annuitant refund in Reſpect 
of the Payments which ſhe 
— 8 Tax free, and for 
which the Party paying had o- 
mitted to deduct. Page 1 28(N) 
r 
Where one by Will charged the 
Reſidue of his Perſonal Eſtate 
with 40 J. Annum to his 
Wife, to be paid Quarterly; 
the Executor was ordered to 
bring before the Maſter ſufh- 
cient in Bonds and Securities 
to be ſet apart to anſwer this 
Annuity/ 336 


9 „ -o- L - 
* 9 *, 
-Anfwer, - 
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A Defendant cannot demur and 
- anſwer to the ſame Part of 
the Bill, for the Anſwer over- 
rules the Demurrer. 80 
Where the Plaintiff ſues both at 
Law and in Equity for the 
ſame Thing, he will be put 

to make his Election in which 
Court be will proceed; but 
need not however make ſuch 
Election, till the Defendant 

has anſwered. 90 
One through great Age being 
deprived of his Memory, and 
become almoſt Non compos 

mentis, was admitted to an- 
fer by his Guardian, in Re- 

gard the Matter in Queſtion 


woas but ſmall; but had the 
Value been conſiderable, the 
regular way had been to have 

taken 


6 P 


2 g 


— 
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1 out a Commiſſion of 
Lunacy, and have gotten a 
Committee aſſigned. Page 
111 (N) 

An Infant's Anſwer cannot be 
given in Evidence againſt him, 
becauſe it is not the Anſwer of 
the Infant, but of the Guar- 
dian, who is ſworn, and not 
the Infant. 237 
But where a Defendant put in an 
Anſwer to a Hill brought by 
an Infant, who did not reply 


to it, in ſuch Caſe the Anſwer | 


was taken to be true, in Re- 
gard the Defendant, for want 
of a Replication, wes deprived 
. of an Opportunity of examin- 
ing Witneſſes to prove his An- 
{wer ; and he ought not to 
ſuffer for ſuch Omiſſion in 
the Plaintiff, 237. (N) 
Quere tamen. 
Baron and Feme Defendants to 
a Bill; the Feme muſt an- 
| ſwer, though the Anſwer cag- 
not be read againſt the Huſ- 
band, but may. (poſlibly) be 


read againſt her, if ſhe ſur- 


vives. But in no Caſe is the 


Feme bound to anſwer a Bill | 


| fubjeRting her to a Forieiture, 


though the Huſband od ſub- 


mitted to anſwer. 
The Defendant pleaded to the 
whole Bill, and on arguing 
the Plea, it was ordered to 
ſtand for an Anſwer, without 
. faying one way or other, * 
ther the Plaintiff might ex- 
cept; the Plaintiff not — 2 


2338 


to except, for that by an An- 


ſwer was meant a ſufficient 
: Anſwer 3 an inſufficient An- 
: - {wer being as none. 239 


Why the Anſwer of one Das. 
dant cannot be read againſt 
another, Page 311 (N) 

Where a Corporation Aggregate 
are Defendants, they are not 
liable to a Proſecution for Per. 
jury, though their Anſwer be 
never ſo falſe. 310 

A Defendant not bound to an- 
ſwer what tended to accuſe 
him of Maintenance, or of 
buying pretenſed Rights with- 
Hh wad 375 


Appeal. 


No lies from an Order or 
Decree of the Lord Chancellor 
or Lord Keeper touching Ide- 
ots or Lunaticks, but only to 
the King in Council, 108 (N) 
Where fee the Reſolution of the 
Houſe 4 Lords on that Point. 

An Agreement was figned by 

| the Parties, and by Conſent 
made an Order of Court, to 
fubmit to ſuch ;Decree as 
ſhould be made, and neither 
Party to bring an Appeal; yet 
the Cauſe allowed to be te- 
heard. 242 


Appoztionment.. Zee average 
an cena, | 


Apprentice. 


Putting out a Child Apprentice 
nat to be reckoned as Part of 
his. Advancement. 370 N) 


Achitrament and Arbitratows: 
| See Award. 
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Arrears of Rent. See Rents. 


Aﬀets in Law o) Equity. See 
alſo ' Heir, Executoz, and 
Perſonal Eſtate, - 


A is a Copyholder in Tail; the 


Lord grants the Frechold of 


Arreſt of Judgment. See 
Judgment. | 
Buying for a Child a Commiffion 


in the Army, to be reckoned 
as Part of his Advancement. 


Page 317 (N) 
Articles, See Agreement. 


Allent and Conſeht. See alſo | 


Tit. Legacy. 


Where a Term for Years is de- 
viſed to A. for Life, Remain- 
der to B. and the Executor 
aſſents to the Deviſe to A. 
this is a good Aſſent to the 
Deviſe over. 3 
Where the Huſband, for a va- 
luable Confideration, cove- 
nants that his Wife ſhall join | 
with him in a Fine, Equity 
will inforce & Performance of 
the Agreement, on a Pre- | 
. ſumption that the Huſband 
has firſt gained his Wife's 


Conſent for that Purpoſe. 189 | 
See alfo the Note there ſubjoined. 
Where Money is on a Marriage 
to be laid out in Land with 

the Conſent of Truſtees, the 

Ceſtuy gue Truſt is to do the 
_ firſt Act, wiz. to propoſe his 
Purchaſe and Settlement, and 
the Truſtees are not previouſly 
to conſent, 1.1 4 {ns 


— 


the Copyhold to him in Fee; 
the Copyhold, though en- 
tailed; is extinct, and Aſſets. 
5 Page 

One binds himſelf and his Heirs 
by a Bond, and mortgages 
ſome Lands of which he is 
ſeifed in Fee for more than 
the Value; his Heir has 200 J. 
for joining in a Sale of the 
Premiſſes; this 200 J. is not 


Aſſets. | 10 
ted to one and his 


A Leaſe 
Heirs for three Lives is a Real 
Eſtate; and though by the 

Statute of Frauds it is made 
liable ſor Aſſets] to pay Debts, 
it is only ſuch Debts as bind 
the Heir: | 166 

articled on Marriage to 

be hid out in Land, and ſet- 
tled, is not Aſſets even at 


Law, | 217 
One poſſeſſed of a Term for 
Years | it, 5 
leaving Debts, ſome by Bond, 
. * by ſimple Contract; 
the Equity of Redemption is 
equitable Aſſets, and fhall be 
liable to all the Debts equally. 

| 341 

But where a Bond is eee to 
B. in Truſt for A. who dies, 
the Money due on the Bond 
ſhall be paid in a Courſe of 
Adminiſtration ;- ſo if there 
be a Term for Years to B. in 
Truſt for A. 342 
An 


— 


1 d-—w-e — + + 41 « 
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An "PT: aſſigns a Term in 
Truſt to attend the Inheri- 
tancez the Term is by this 
Means become not Aſſets at 
Law. Page 330 

An Advowſon deſcending to an 
Heir is Real Aſſets, 401 


Marſhalling of of Aﬀets, and in 


what Order Debts are to be 


Paid. 


One deviſes all his Real Eſtate in 
all his Debts; 


Truſt to pay 
the Bond Creditors recover 
Part of their Debts out of the 
Perſonal Eſtate; the ſimple 
Contract Debts ſhall be e- 
qually paid out of the Real 
Eſtate with the Bond Debts, 
and the Bond Creditors ſhall 
have nothing thereout, until 
the ſimple Contract Creditors 
ſhall have received as much 
from the ſame, as ſhall make 
them equal in Payment with 
the Bond Creditors. 323 
On a Deviſe of Lands to pay 
Debts, a Legatee, whether 
. Specifick or Pecuniary, ſhall 
be paid out of the Lands, if 
the ſimple Contract Creditors 
have exhauſted the Perſonal 
Eſtate. + ibid. 
If one owes Debts by Bond, and 
deviſes his Lands to J. S. in 
Fee, and leaves a Specifick 
| cy, and dies, and the 
Bond Creditor comes upon the 


Specifick for Payment 
of his Debts; the Specifick 


Legatee ſhall not ſtand in the 
Place of the Bond Creditor to 
charge the Land, 


324 


| 


Ty 


ſtate. 


Alignment, 
"HO it may oꝛ may not 


But Baron 


cannot aſſi 


A. died ſeiſed of ſome n in 


Fee, and conſiderably indebt- 
ed by Judgment and fimple 
Contract, and after the Death 
of A. and before the Eſſoign 
Day of the next followin 

Term, many of the judg- 
ment Creditors delivered Fier; 
Facias's to the Sheriff, and 
took the Goods in Execution; 

here, foraſmuch as the Judg- 


ment Creditors by Relation 
had evicted theſe Goods from 


A. in his Life-time, (ſuch 


their Execution relating to the 


Teſte of the Writ) the ſimple 
Contract Creditors were held 
to be without Remedy, and 
not allowed to ſtand in the 
Place of the Judgment Cre- 
ditors, and be paid out of the 
Land in Proportion as they 
had exhauſted the Perſonal E- 


Page 399, 400 (N) 


and of what 


A contingent Intereſt, and which 


may be releaſed by the Bank- 

rupt, is aſſignable by the Com- 

miſſioners. * * 242 
See alſo Bankrupt. 


A Man poſſeſſed of a Choſe en 


Action in his own Right, may 
aſſign it, though without any 
Conſideration. 199 
poſſeſſed of a Choſe en 
Aion in Right of his Wife, 
it unleſs for a 
valuable Conſideration, 1 
yet he may releaſe it. 


If the Wife has a e 


and it is extended upon an 
Elegit, 


— 


— 


contained in the THIRD VOLUME. 
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Elegit, the Huſband may aſ- 
ſign it without a Conſidera- 
tion; ſo if a Judgment be 
given in Truſt for a Feme 
Sole, who marries, and by 
Conſent of her Truſtees, is 
in Poſſeſſion of the Land ex- 
tended, the Huſband may aſ- 
ſign over the extended In- 
tereſt; and by the ſame Rea- 
ſon, if the Feme has a De- 
cree to hold and enjoy Lands 


until a Debt due to ber is 


paid, and ſhe is in Poſſeſſion 


of the Land under this De- 


cree, and marries; the Huſ- 
band may aſſign it without 
any Conſideration; for it is 
in Nature of an Extent. Page 
2000 

At Common Law if a Man had 
granted a Rent to A. his Ex- 
ecutors and Aſſigns, during 


the Life of B. and afterwards 


the Grantee had died leaving 
an Executor but no Aſſignee; 
the Executor ſhould not have 
had the Rent, in Regard it 
being a Freehold, the ſame 
could not deſcend to an Exe- 
cutor ; but this is helped by 
the Statute of Frauds. 264 (N) 
Where the Thing aſſigned is on- 
ly a Choſe en Action, though 
the Aſſignment be without 
Notice, yet as no legal Eſtate 
paſſes, Qui prior eft in Tem- 
pore, potior eft in Fure. 308 
If there are two Executors, who 
are alſo Reſiduary Legatees, 
and one of them for a valu- 
able Conſideration aſſigns Part 
of his Refiduum to A. and af- 
terwards for a valuable Con- 
ſideration aſſigns his whole 


Refiduum to the other Exe- | 


Vo I. III. 


cutor, if both are but Cho/es 
en Action, the firſt muſt take 
Place. Page 308 


Attachment. See Pꝛotels. 


Attainder. See Felony and 
Outlawzy. 


Attomey and Solicitoꝛ. 


Notice of Motion given by one 
not allowed to act as Solicitor, 
not good. 104 
An Attorney, for and on Behalf 
of his Client the Defendant, 
promiſes to pay 500 1. to the 
Plaintiff; this being done by 
the Conſent of the Client, the 
Attorney is not liable, but 
only the Client; ſecus, if the 
Attorney had no Authority 
from his Client to make this 
Engagement. 277 


Attoꝛnment. 


A Corporation Aggregate could 


not at Common Law make 
an Attornment without Deed, 
neither could ſuch Attornment 
be on a Condition ſubſequent. 
426 

Attornment taken away by 4 & 
6 Anne, cap. 16. ſect. . ibid. 


Average and Contribution. 


One by Will charges all bis 


wotldly Eſtate with his Debts, 
and dies ſeiſed of Freehold 
and Copyhold Eſtates, which 
he particularly diſpoſes of by 

7 his 


. 
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his Will; the Copyhold, tho” 


not ſurrendered to the Uſe of 


the Will, ſhall yet be applied 
to the Payment of the Debts 
pari paſſu with the Freehold. 

Page 96 


If I charge all my Lands with 


Payment of my Debts, and 
deviſe Part to A. and other 
Part to B. &c. the Creditors 
cannot be paid out of the 
Lands till the Maſter has cer- 
tified what the Proportion is, 
which each Deviſee is to con- 
tribute: But if the Maſter cer- 
tifies, that the Debts will ex- 
hauſt the whole Real Eſtate, 
then the Creditors may pro- 
ceed againſt any one Deviſee 
for the Whole. 98 


One dies indebted by Bond, and 
ſeiſed in Fee of divers Lands, 


Part of which he deviſes to 
F. S. and other Part he de- 


viſes to his Heir at Law; 


though this latter Deviſe is 
void (as to the Purpoſe of 
making the Heir take other- 
wiſe than by Deſcent) yet it 
ſhews the Teſtator's Intent 
that the Heir ſhould have this 
Land; and therefore (as it 
ſeems) the Lands deviſed to 
J. S. and the other Lands de- 
viſed to the Heir at Law, ſhall 
contribute in Proportion to 


pay the Bond Debts. 367 (N) 


Leaſe of a Coal-Mine, reſerving 


Rent. A. the Leſſee declares 
himſelf a Truſtee for five Per- 
ſons, to each a Fifth. The 
five Partners enter upon, work 
and take the Profits of the 
Mine, which afterwards be- 
comes unprofitable, and the 
Leilee Inſolvent ; decreed that 
I 


the Ceſtuy que Truſts ſhould 
contribute each one Fifth to- 
wards ſatisfying the Plaintiff 
the Arrears of Rent that had 
incurred during the Time they 
had concerned themſelves in 
taking the Profits, Page 


404 (N) 
 Authozity oꝛ Power. 


A Corporation Aggregate cannot 
without Deed authorize or 
empower a third Perſon to 
ſeiſe Goods for their Uſe a8 
forfeited, nor to enter for a 
Condition broken. 424, 425 


Award and Arbitratoꝛs. 
A Bill lies to compel a ſpecifick 


Performance of an Award to 
convey an Eſtate, where the 
Party ſubmitting has received 
the Money, in Conſideration 
of which he is to convey the 
Eſtate ſued for. 187 
Difference between Awards to 
pay Money, and to do any 
Thing Collateral; and why a 
Bill in Equity may be proper 
only to compel a Performance 
of the latter. 190 
After an Award made, it is too 
late to confirm the Submiſ- 
ſion ſo as to make it good 
within the Act of 9 & 10 
W. 3. cap. 15. 361 
A Party ſubmitting to an Award, 
deſired the Arbitrator to defer 
making his Award until he 
ſhould ſatisfy him as to ſome 
Things which the Arbitrator 
took to be againſt him: Tho 
this was within two or . 
ys 


* 4 * 1 


contained in the THIRD VOLUME. 


— 


Days before the Time for ma- 
king the Award was out, yet 
the Requeſt not being com- 
lied with, the Award was 
Id ill. Page 361 


Ball. 


Ne Exeat Reynum ought 
not to be granted where 
the Demand is intirely at 
Law; for there the Plaintiff 
has Bail, and he ought not 
to have double Bail, both at 
Law and in Equity. 314 
See alſo the Note. ibid. 


Bank of England and Bank 
Notes. 


One with Lemon Juice takes out 
a Receipt written on the In- 
fide of a Bank Note, but 
called an Indorſement ; this 
held to be Raſing an Indorſe- 
ment within the 8 C 9g W. z. 
cap. 19. ſef. 36. and to be 
Felony without Clergy. 419 


Bankrupts. 


On a joint Commiſſion againſt 
two Partners Bankrupts, the 
ſeparate Creditors, though they 
have taken out ſeparate Com- 
miſſions, ſhall yet be at Li- 
berty to come in to oppoſe 
the Allowing of the Certifi- 
cate. 23 

Where two Partners are Bank- 
rupts, and a joint Commiſ- 


ſion is taken out againſt them, 
if they obtain an Allowance 
of their Certificate, this will 
Bar as well their ſeparate, as 
their joint Debts, and ſo vice 


ver ſd. Page 24 


On a joint Commiſſion, the 


joint Creditors are firſt to 
come in on the Partnerſhip 
Effects, and if there remains 
a Surplus, then the ſeparate 
Creditors are to be admitted. 


2 

A contingent Intereſt, or Poſt 
bility in a Bankrupt, is aſſign- 
able by the Commiſſioners; 
as where the Deviſe was to 
ſuch of the Children of A. as 
ſhall be living at his Death ; 
A. had Iflue B. who becoming 

a Bankrupt, got his Certificate 
allowed; this contingent In- 
tereſt held liable to the Bank- 
ruptcy [and aſſignable] for as 
much as the Son in the Fa- 
ther's Life-time might have 
releaſed it. 132 
Though the Aſſignee of the Ef- 
fects of a Bankrupt claims 
under an Act of Parliament, 
yet, as the Statute of Limita- 
tions might be pleaded againſt 
the Bankrupt, by the ſame 
Reaſon it is pleadable againſt 
ſuch Aſſignee. Sas - 
One not in Debt, nor then a 
Trader, makes a voluntary 
Settlement on a Child, and 
afterwards becomes a Trader 
and a Bankrupt ; this Settle- 
ment not liable to the Bank- 
raptcy. 298 
If A. and B. joint Traders, be- 
become Bankrupts, and there 
are joint and ſeparate Com- 
miſſions taken out againſt 
them, 


| 
| 
| 
| 
| 
| 
| 
| | 


- 
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Where the 


them, and A. and B. before 
the Bankruptcy, become jouit- 
ly and ſeverally bound to F. S. 
J. S. may elect under which 
Commiſſion he will come, but 
ſhall not come under both. 
: Page 405 
But if two joint Traders owe a 
Partnerſhip Debt, and one of 
the Partners gives a Bond as 
a collateral Security for Pay- 
ment of this Debt ; here the 
Joint Debt may be ſued for by 
the Partnerſhip Creditors, who 
may likewiſe ſue the Bond 
given by one of the Traders. 


408 

Baͤniſhment. 
Baniſhment cannot be but by Act 
of Parliament. 38 


Bargains Catching, See Heir, 


Baron and Feme. See alſo 
Agreements on Marriage. 


If Money be deviſed to an In- 
fant Daughter, who marries, 
the Court may refuſe helping 
the Huſband to the Money, 
unleſs he makes a ſuitable Set- 
tlement. _ 132, 202 

Huſband was attaint- 

ed of Felony, and pardoned 


on Condition of Tranſporta- |. 


tion; and the Wife afterwards 
became intitled to ſome Per- 
ſonal Eſtate as Orphan to a 


Freeman of London; this Per- 


ſonal Eſtate decreed to belong 
to the Wife as to a Feme Sole, 


37, 38 
2 


2 — — —- 


Inſtances where a Feme Covert 
having a te Eſtate, has 
been ſued in Reſpect thereof as 
a Feme Sole. Page 38 (N) 

The Cuſtody of a Lunatick may 
be granted to a Feme Covert, 
though ſhe be not ſui juris, 
but under the Power of her 
Huſband, 111 (N) 

Where the Huſband for a valu- 
able Conſideration covenants 
that his Wife ſhall join with 

him in a Fine; Equity will 
inforce a Performance of ſuch 
Covenant. 189 

But if it can be made appear to 
have been impoſhble for the 
Huſband to procure the Con- 
currence. of his Wife, (as ſup- 
poſe there are Differences be- 
tween them) and the Huſband 
offers to return all the Money 
with Intereſt and Coſts; Q. 

If under theſe Circumſtances 
the Huſband would not be ex- 
cuſed ? ibid. (N) 

Baron poſſeſſed of a Choſe en Ac- 
tion in Right of his Wife, may 
aſſign it for a valuable Con- 
ſideration; ſecus if there be no 
Conſideration. | 199 

In all Cafes where a Huſband 

makes a Settlement on his 
Wife in Conſideration of her 
Fortune; the Wife's Portion, 
though conſiſting of Choſes en 
Action, and though there be 
no particuler Agreement for 
that Purpoſe, is looked on as 
purchaſed by him, and will 


| £0 to his Executors. ibid. (N) 


If the Wife has a Judgment, and 
it is extended on an Exit, 
the Huſband may aſſign it 


| without a Confideration ; ſo 


if a t be given in 
a Judgmen 8¹ Tut 


, 
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Truſt for a Feme Sole who 
marries, and by Confent of 
her Truſtees is in Poſſeſſion of 
the Land extended, the Huſ- 


band may _— over this 'ex- | 


tended t; and by the 


ſame Reafon, if the Feme has | 


a Decree to hold and enjoy 
Lands, until a Debt due to 
her is paid, and ſhe is in Poſ- 
ſeflion of the Land under this 
Decree, and marries; the 
Huſband may affign it with- 
out any Conſideration ; for it 
is in Nature of an Extent. 
| Page 200 
Baron and Feme are Defendants 
to a Bill; the Feme muſt an- 
ſwer, though the Anſwer can- 
not be againſt the Huſ- 
band, but may (poſſibly) be 
read againſt her, if ſhe ſur- 
n 238 


But in this Caſe the Feme is not 


bound to anſwer the Bill, if 
tending to ſubject her to 4 
Forfeiture, though the Huſ- 
band has ſubmitted to anſwer. 


| ibid. 
Where the Wife ſues the Huſ- 
band for a Specifick Perform- 
ance of her Marriage Articles, 


and that he may ſettle ſach 
and ſuch Lands on her for her 
Jointure ; it is no Bar to her 
Demand, that ſhe has eloped 
with an Adulterer ; much leſs 
if this be not by the Huſband 
put in Iſſue in the Cauſe. 269 
A Precedent cited, where a Re- 
conciliation by the Huſband, 
after the Wife's going away 
with the Adalterer, is ſpe- 
cially pleaded, and the Plea 
allowed, | 


Vor. III. 


In the Caſe of a Divorce a Menſa 
Moro, Baron and Feme 
live ſeparately, and the Wife 
has a Child ; this is a Baſtard; 


273 (N) 


for the Court will intend Obe- 
dience has been paid to the 
Sentence during this Time. 
But if in the Caſe of a volun- 


_ tary Separation a Child is born, 


this is itiwate. Secus, 
where the jury find the Huſ- 
band has had no Acceſs to his 
Wife. Page 275 
Articles to ſettle Lands in Join- 
ture, are in Nature of an ac- 
tual Jointure, which is not 
forfeited by Elopement, like 
Dower. 276 
Why a Huſband does not forkeir 
His Tenahcy by the Curteſy 
on leaving His Wife and living 
in wg ng as a Wife for- 
feits her Dower by Els 
ment. ibid. 
Ari Huſband voluntarily, and 
after Marriage, allows the 
Wife, for her ſeparate Uſe, to 
make Ptofit of all Butter, 
Eggs, Pigs, Poultry atid Fruit, 
beyond what is uſed in the Fa- 
mily; out of which the Wife 


faves 100 J. which the Huf- 
band borrows, and dies; the 


Court allowed of this Agree- 
ment to encourage the Wife's 
Frugality, and the Wife ad- 
mitted to come in as a Cre- 


there being no Defect of Aſ- 
ſets to pay Debts. 337 
So where the Huſband agreed 


Guineas of evety Tenant that 
| renewed a Leaſe with the 
Huſband, beyond the Fine 
which the Huſband received; 


| 6 R this 


ditor fot this 100 J. eſpecially 


that the Wife ſhould take two 


— 


U 


this was allowed to be the 
Wife's ſeparate Money. Page 


339 
A. having a Wife who lived ſe- | 


parate from him, afterwards 
courted and married another 
Woman who knew nothing 
of the former Wife's being a- 
live ; but it being diſcovered 
to the ſecond Wife that the 
former was living, A. in or- 
der to prevail on the ſecond 
Wife to ſtay with him, ſome 
Years afterwards gave a Bond 
in Truſt for the ſecond 
Wife, to leave her 1000 J. at 
his Death, and died, not lea- 
ving Aſſets to pay his ſimple 
Contract Debts; decreed, that 
this Bond, as it was given on 
an illicit Conſideration, and 
conſequently worſe than a vo- 
luntary Bond, ſhould be poſt- 
poned to all the ſimple Con- 
tract Debts; though had it 
been given immediately on the 
Diſcovery that the firſt Wife 
was alive, and they had part- 
ed thereupon, it had been 
good, as given on a juſt Con- 
ſideration. ö 
The Equity of Redemption 
comes to a Feme Covert, a- 
gainſt whom and her Huſ- 
band a Bill is brought to fore- 
cloſe; the Feme Covert ſhall 
be forecloſed abſolutely, and 
' ſhall have no Time to ſhew 
Cauſe after the Death of her 
Huſband. | 352 
Huſband on Marriage ſettles 
100 J. per Annum Pin-Money 
in Truſt for the Wife, for her 
ſeparate Uſe, which becomes 
in Arrear, and then the Huſ- 


ſband gives the Wife a Le- 


1 
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ibid. | 


gacy of 500 J. after which 


Pin-Money, 
Huſband dies; this 


Where Pin- Money 
ceſſaries; this is a Bar as to 


A Donatio cauſd mortis may be 


A Woman indebted dum ſola, 


ditor againſt the Huſband to 


So on the other Hand, where a 


Wife dies; Equity 


One having a Baſtard, leaves a 


is a further Arrear of 
and then the 
Legacy be- 
ing greater than the Debt, de- 
creed, even in the Caſe of a 
Wife, to be a Satisfaction of 
the Arrears of Pin-Money due 
before the making of the Will. 
Pe 353 
ey is ſecured to 
the Wife, and the Huſband 
finds her in Clothes and Ne- 


any Arrears of Pin-Money in- 
curred during ſuch Time.; 55 


from a Man to his Wife. 3 57 


marries, and brings a Portion 
to her Huſband, and dies; 
Equity will not help the Cre- 


the Value of what he received 
with his Wife. 409 


Woman indebted dum ſola, 
marries, and brings no Por- 
tion to her Huſband, againſt 
whom Judgment: is- recovered 
for ſuch Debt, and then the 
will not 
relieve the Huſband againſt the 


Judgment, 412 
Baſtard, 


Perſonal Eſtate to her Execu- 
tor in Truſt for the Baſtard, 
who dies Inteſtate without 
Wife or Iſſue. The Executor 
brings a Bill againſt one who 
has Part of this Perſonal E- 
ſtate in his Hands. The De- 

fendant 


— 


fendant demurs, becauſe the 
Attorney General and the Ad- 
miniſtrator of the Baſtard are 
not Parties; Demurrer diſal- 
lowed, for that the Executor 
has the legal Title, and conſe- 
quently may ſue for. the E- 
ſtate, Page 33 
A Baſtard dies Inteſtate without 
Wife or Iſſue; the King is in- 
titled, and the Ordinary of 
Courſe grants Adminiſtration 
to the Patentee or Grantee of 
the Crown. ibid. 


A Church Leaſe for three Lives 


is granted to a Baſtard and his 
Heirs, who dies without Iſſue 
and Inteſtate; Ny. Shall this 
Leaſe go to the Adminiſtrator 
of the Baſtard, or to the 
Crown ; or does i it, not being 
within the Statute of Frauds 
and Perjuries, remain liable to 
Occupancy at Common Law, 
or is the Leſſor intitled ? 3H 
4 
In the Caſe of a EL JA 
Menſa & Thoro, Baron and 
Feme live ſeparately, and the 
Wife has a Child; this is a 
Baſtard ; for the Court will 
intend. Obedience has been 
paid to the Sentence during 
this Time; but if after a vo- 
lun ion a Child is 
born, it will be itimate, 
unleſs the Jury find the Huſ- 
band had, during that Time, 
no Acceſs to his Wite, 275 


Benefit of Clergy, See 
Clergy. 
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- Bill in Equity. 


Who muſt be Parties, See Par - 
tles. 


Bill to perpetuate Teſtimony. Sce 
Evidence, 


In what Caſes @ Bill is or is not 
proper 


A Bill will not lie for a "Tenant 
to be relieved out of the Ar- 
rears of Rent, for the Taxes 
which the Tenant had paid 
on Account of . reſerved 

to a Charity, that appeared 
to be from Taxes. 

Page 128 (N) 

So where one had an annual 
Payment ſecured on Land, 
which Annuity was held la- 
ble to anſwer Taxes in Pro- 

portion as the Land paid; it 

was held a Bill wou 2 

to 1 the N refund 

in R of the Payments 
ſhe 8 Tax free, and 
for which the Farty payin 

1 5 to deduct. ibid. 4 

ill is brought by a Lord o 
b. to wert a Fine dr 
E on a Suggeſti 
Defendant was — 
mine by Attorney, but ſome- 
times pretends the Attorney 
had no Authority to make 
ſuch Admittance; the Defen- 
dant anſwers as to Part, but 
demurs as to Relief; De- 
murrer allowed. 148 

Lord brings a Bill a Te- 

nant to recover a No Rook 


alleging that the Land out of 
which 
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which the Quit-Rent iſſues, 
by Reaſon of the Unity of 


Poſſeſſion with other Lands, 


is not known ; the Defendant 
anſwers as to Diſcovery, and 
demurs as to Relief ; the De- 
murrer allowed. Page 149 
Dyere tamen. Ln 
A ſingle Copyholder is not re- 
lievable in Equity for an ex- 
ceſſive Fine; (that being de- 
terminable by a Jury) but, to 
avoid Multiplicity of Suits, ſe- 
veral Copyholders may join to 
be relieved againſt a general 
Fine that is exceſſive. 157 
A Bill lies to compel a ſpecifick 
Performance of an Award to 
convey an Eſtate, where the 
Party ſubmitting has received 
the Money, in Conſideration 
whereof he is to convey the 
Eſtate ſued for. 187 
Where the Huſband, for a valu- 
able Confideration, covenants 
that his Wife ſhall join with 
him in a Fine; this Court 
will enforce a Performance of 
ſuch Covenant. 189 
Difference between Awards to 
pay Money, and to do any 
Thing Collateral ; and why a 
Bill in Equity may be proper 
only to compel a Performance 
of the latter, 190 
Though a Bill in Equity lies to 
recover a ſmall Quit-Rent, yet 
it ought to appear that the 
Plaintiff has no Remedy for 
the ſame at Law; as where 
the Lands out of which it is 
claimed are uncertain, or the 
Days on which the ſame is 
payable, are uncertain ' alſo. 


256, 257 


T 


Lord of a Manor brings a Bill 
againſt a Tenant to hold a 
2 0 By the Ma- 
nor, diſcharged of a Right of 

Common CI ei in 

N r „ ian the 

Plaut may by a 

Reaſon bring a ſeparate Bill a- 

E Tenant of his 

Manor making the like Claim. 

| Page 2 

A Bill in Equity lies Mes. vil 

pel the Performance of an A- 

'greement to pay Money in 

Confideration of having ſtifled 
a Proſecution for Felony ; ſe- 
cus, if to ſtop a Proſecution 


at Law for a Fraud, 279 
Where a Title depends on the 


Words of a Will; this is as 
properly determinable in E- 
quity as by a Judge and Jury 
at Ni prius. 296 
A Bill will lie to ſecure the Be- 
nefit of a contingent Intereſt 
deviſed over; and in ſuch 
Caſe the Coſts ſhall be paid 
out of the Aſſets of the Teſta- 
tor, who by his Will has oc- 
caſioned the Difficulty. 393 
The Bill charged, by way of A- 
mendment, Matters which a- 
roſe after the filing of the 
Bill ; and held this. might be 
done either by way of Supple- 
ment or Amendment. 351 
A Bill lies to compel the Deli- 
very of an Altar Piece, or 0- 
ther Curioſity, in Specie. 399 


— 


— 
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' 


In what Caſe | 
not grant Relief on Motion or 
Petition, and where it will 
put the Party to bring brs Bill. 


A Decree gained by Fraud — 
be ſet aſide by Petition. Page 


111 ö 
The Right of Guardianſhip of a 


Child 3 is not to be determined 


in ſo ſummary a Way as on 
Petition, and without a Bill, 


more than the Court on | 


** F 
a bare Petition could order a 


Truſtee to deliver over Poſſeſ- 
fion of the Truſt Eſtate to the 
Ceſtuy que Tru. By the Lord | 
King. 154 
Quere tamen; and ſee the. 
Caſe of Mr. J. Eyre verſus 
The Counteſs of Shaftſbury 
and the Precedents there ci tel 
Vol. 2. 118. 


upplemental. 


Bill amended and fi 
dee net. 


Bill of Jes” 0 a. 
batement. 


If the Defendant's Time for an- 
ſwering be out, the Court will 
order Proceedings to be re- 
vived. So though the Defen- 
dant by his Anſwer inſiſts that | 
the Plaintiff is not intitled to 
revive; for this ought to be 
ſhewn either by Plea or De- 
murrer ; but if in ſuch Caſe it | 
appears that the Plaintiff had 
no Title to revive, he cannot 
have a Decree, 348 


ity will br will | 


| If a Decree be obtained, and in- 


rolled, ſo that the Cauſe can- 
not be reheard, then there is 
no Remedy but by Bill of 
Review, which muſt be on 
Error appearing on the Face 
of the Decree, or on Matter 
ſubſequent thereto,. as a Re 
leaſe, or a Receipt diſcovered 
ſince, Page 371 


Bill to examine Witneſſes in per- 
petuam rei memoriam. See 
Wltneſs. 


Lis pendent, | | 

Acts of the Court, as the Com- 
mitment of-a Wardſhip, and 

in a Cauſe then depending, to 
be taken Notice of by every 


one at his Peril, in the ſame 
| Manner as a Lis benden: 117, 


343 


| Body Polltic. See * 
tion. 


1 3 when 
allowed and when not ab- 
lowed in Equity. | 


A. treats for the Marriage of his 
Son, and in the Settlement on 
the Son there is a Power re- 
ſerved to the Father to join- 
ture any Wife whom he ſhall 

- marry, in 200 J. per Aunum, 

paying 1000 J. to the Son. 
be Father treating * 

marrying a ſecond Wife, the 


Vo I. III. 


68 Son 


1 nr — 
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Son agrees with the end 
Wife's Relations to releaſe the 
10001, and does releaſe it, but 
takes a private Bond from the 
Father for the Payment of 
this 1000 l. Equ 


ity will not 


ſet aſide this Bond, becauſe it 


would be injurious to the firſt 
Marriage, which being prior 
in Time is to be preferred. 
Page 66 

A Father intruſts his Heir appa- 
rent, then an Infant, to the 
Care of a Servant; the Heir 
comes of Age; the Servant 
takes a Bond from the Heir, 
which Bond is ſecreted from 
the Father, and the Heir has 
not where withal to pay the 
Bond; Equity will ſet aſide 
the Bond as obtained by Fraud 
and a Breach of Truſt. 129 
But where a weak Man gives a 
Bond ; if it be attended with 
no Fraud or Breach of Truſt, 
Equity will not ſet aſide che 
Bond only for the Weakneſs 
of the Obligor, if he be com- 
pos mentis. | I 30 
The having been in Drink, is not 
any Reaſon to relieve a Man 
againſt, any. [Bond or] Deed 


or Agreement gained from him 


when in thoſe Circumſtances; 
for this were to incourage 


Drunkenneſs ; ſecus, if thro' 
the Management or Contri- 


* _— FY * 


vance of him who gained the 


Bond, &c. the Party from 
whom it was 
drawn in to drink. - ibid. (N) 
Any voluntary Bond is good a- 
"== the Executor, though | 
to ſtponed to a fimple 
Cont Debt. 222 


I 


ined, was |. 


A Bond is, "ind acie, good 
Evidence Ly 125 ou 
Cafe Fraud appears, the Obli- 

ought to prove actual 

ayment of the Conſideration. 
Daze 289 

One being caught in Bed with 
another's Wife, gave the Huf. 

band who caught him, and was 

about to kill him, a Note for 
100 J. payable at à certain 
Time. After which the Mo- 

- ney growing due, he who 
gave the Note, excuſing Pay- 
ment, gave his Bond for the 
Money ; ; had the Matter reſt- 
ed ſolely on the Note which 
was thus gained by a Man 
armed from one naked, and 
by Dureſs, (notwithſtanding 
it happened to be given in 8a- 
tisfaction for the greateſt In- 
jury) Equity would have re- 
lieved; but when the Party 
had afterwards cooly, and 
without any Pretence of Fear, 
Se. entered into a Bond to 

- the Huſband, he him- 
ſelf aſcertained the Damages, 
and was not intitled to Relief. 

| 29400 

A. having a Wife who lived ſe- 
parate from him, - afterwards 
courted and married another 
Woman who knew nothing 
of the former Wife's being 
alive; but this being diſcover- 
ed to the ſecond Wife, A. in 
order to prevail on her to ſtay 
with him, gave a Bond to her 
Truſtee to leave her '1000 /. 
at his Death, and / afterwards 
died, not leaving Aﬀets to pay 
his fimple Contract Debts ; 
had this Bond been given im- 


| 2 on _ Diſcovery, 


{ 2 N and 


contained in the Turn D \ VOLUME. 


and W five. 1 
upon, the Bond had been 
good; or had it been given 
to the ſecond Wife as a Re- 
compence for the Injury done 
her, "and the had! upon 

left him; but in Regard it 
was after the ſecond 
Wife knew the former was 


worſe than a voluntary Bond, 
becauſe given on an unlawful 
Confideration, and to be poſt- 
poned to Debts by fimple Con- | 

| 


that | 


anten 2 Part of the old 
Eſtate, and 'ſhall deſcend in 
Borough Engliſh as before. 
Page 63 


Be. See Fato2s. 
Burning in the Þand. See 
Cle 


living, this was decreed to be | - 


track, Page 339, 340 | 
A Bond is given to B. in Truſt 
for A. who dies; the Money 


due on the Bond ſhall be 
in a Courſe of Admini 
tion. 342 
There catmot be a Gift of a 
Bond by way of Donatio cau- 
i mortis, it being merely a 
Choſe en Action, that will not 
by the Delivery, but muſt 
be ſued in the Name of the 
Executor. 358 
A. by his Intereſt with the Com- 
miſſioners of Exciſe, gets an 
Office in that Branch of the 
Revenue for B. who in Con- 
ſideration thereof gives a Bond 
to A. to pay him 10 J. per 
Annum as long as B. enjoys 
the Place ; Equity will relieve 
againſt the Bond, 391 


Bonds fo2 Marriage B20- 
cage. See Barriage, 


Bo2ough Engliſh, : 


Caption of a Fine, See Fine. 


Certalnty: - 


17 a Party * 

y with any 
Thing Gi, it ought to 
be ths ſhewn with great Plainneſs 


and rg men tf 276 


Certificate of 'Bankrupts, See 
Dankrupts. 


Certificate of the Cuffom of 
8 by the e. 
Sec London. ' 


Certificate (92 Repozt) of a 
Maſtet in Chancery, . 1 
Malter g Report. 


Certloai Se Urits. 


Low 8 0 Low Keep- 


er, See more Tit. Court of 
Chancery, and Jurisdittion. 


| | Lend Chancellor or Lord Keeper 
Where Lands of the Nature of | determines in Matters relating 
Borough Engliſh are in Settle- | to 1 or Lunacy, not as 


ment, the uniettled Reverſion 10 3 Sc. but by 


— 


T 


tm 
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— 


tue of a Royal Sign Manual. 
Page 108 (N) 


Charity and Charitable Uſes. 
Set alſo Poo2, 


: One ſeiſed in Fee of a Manor 
grants a Rent in Fee out of it 

to a Charity for the Support 

of ſeveral poor Perſons, and 


afterwards grants the Manor 
to F. S. in Fee; the Nomi- | 


nation of the poor Perſons be- 
longs to the Heir of the 
Grantor, and does not go with 
the Manor, I45 
A Man founds a Charity for 


Alms-Houſes; the Founder | 


has a Right of Nomination 
of theſe Alms- People, but 
may forfeit it by a corrupt or 
improper Nomination of ſuch 
as are not fit Objects of the 
Charity, Or 
Nomination at all; but this 
Neglect of Nomination muſt 
be after ſuch Time as the 
Founder, Cc. have had No- 
tice of the Vacancy, and with- 
out Proof of ſuch Notice, it 
is no Fault. 146 (N) 
Charity to thoſe Perſons that are 
commonly called Diſſenting 
Miniſters, good. 346 


Child. See Father and Child. 


The Father the only Judge of 


what is a proper Advance- 
ment for his Child. 285 
, 
* ö 


by making no 


Clergy, and the Benefit 

| 1 thereof, | 
By the ancient Common Law 
of England, whoever had ab- 
jured the Kingdom on Ac- 
count of Felony committed 
by him, if he did not depart 
ſtraightway, or being gone, 
did return without Licence, 
he had Judgment to be hang- 
ed, except he was a Clerk, 
and then he had his Clergy. 
+ Page 39 (N 
In Caſes within Benefit of Cler- 
gy, the Statute of 5 Ame 

takes away Reading, and 

vides that the Party ſhall be 
puniſhed as a Clerk convict. 
The Ordinary never acted « 
Judge, but as a Miniſter on- 
ly, on the Allowance of 
Clergy. © "444 
What is meant by a Clerk con- 
vict, and how ſuch a one is 
to be puniſhed by 18 _ 

i 
The Original of Benefit of Cler- 
gy, the Manner of Trial of 
Clerks convict before the Or- 
dinary, together with the ill 
Conſequences attending it. 447 
The Advantages that accrued to 
the Party, in Caſe upon the 
Trial -he 'was :found Not 
What were the Conſequences of 
delivering over a Clerk con- 
vict to the Ordinary ab/que 
purgatione faciends. ibid. 
Püurgation taken away by 18 El. 
but the Offender liable to be 


continued in Priſon for any 


Time 


e ina Koei or RS 


— r 
F 
. 


1 


Time not ex a Year; 
if the who tried him 
thinks Page 449 


How the Words of 18 Bhs. 
which en 


Pardon, came to be conſtriied 


as ſuch. 

Burning in the Hand where * 
Offender is admitted to his 
Clergy, notwithſtanding what 
is aſſerted by the Lord Coke to 
the contrary, is Part of the 
Judgment, as appears from 


Cotemporary Reporters, as al- 
ſo bwl! later Authorities. 451 


In what Caſes the Statute of 
4 Geo. 1. cap. 9. in the Room 
of Burning in the Hand, ſub- 
ſtitutes Tranſportation; and 
how the latter is to be under- 
ſtood by way of Condition 
precedent to a Statute Pardon, 
in like Manner as the former 
was by 18-Elz. 459 

By 18 Eli. cap. 7. actual Burn- 
ing in the Hand, as well as 
the Allowance of Cle „Was 
neceſſary to diſcharge the Pri- 


ſoner from Felony; and there- 


fore, if before 4 Geo. 1. cap. 
11. an Offender, after Clergy 
allowed, had eſcaped before he 
had been burnt in the Hand, 
he would have continued a 
Felon z and a Stranger by un- 
lawfully receiving him, &c. 
might have become Acceſſary 
to his Felony after the Fat. 
48 
| Where, by the Delay or — 4 


of the Court, a Priſoner con- 


victed of Manſlaughter has 
no Opportunity of demanding 
his Clergy, or if he has de- 
manded it, and the Court 
ſhould make no Record of it; 
Vor. III. 


preſs nothing of a 


| 


contained in the THIRD VOLUME. 


n 


this, on its being pleaded and 
ſhewn ſpecially, ſhall not 
turn to the Prejudice of the 
' Priſoner. . Page 489 
Alterations made by 4 Geo. 1. 
cap. 11. for Tranſportation of 
Felons w the Judg- 
ment of Tranſportation, with 
Regard to Perſons convicted 
of Clergyable Felonies, ' is 


lainly and clearly put only 
in the Place of the | ent 


for Burning in the Hand, not 
in the Place of actual Burn- 
ing! ibid. 


Commiſſion, See alſo Depo - 
rin, Examination, Tit- 
nels. 


e 

A Commiſſion being gran ted to 
examine Witneſſes at Ss, 

the Plaintiff died, by which, 
in Stricneſs, the Suit abated, 
but the Witneſſes were ex- 
amined there before Notice 

given to the Commiſſioners or 

Witnefſes of the Plaintiff's 


Death; the Examination held 


regular; though ohe bf the 
Witneſſes was yet living. 195 
Withefles examined in a Com- 
miſſion after the Demiſe of 
the Crown, but before Notice 
thereof, to be indicted of Per- 
jury, if they ſwear falſe, 196 
After the Defendant has been 
examined on Interrogatories, 
and Publication paſſed, the 
Plaintiff ought not to have 
a Commiſſion to examine 
_ Witneſſes in order to falſify 
the Defendant's Examination; 
this tending tomultiply Cauſes, 
and to make them endleſs, 413 
6T Com- 
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Committee. See Jdeot. 


Common Recovery, See Re- | 


covery. 


Common Seal. 


See Corpo: 
ration. 


Common. | 


| 


| 


Lord of a Manor cannot bring a 


Bill againſt a Tenant, to the 
End that he may hold a Down 
belonging to the Manor. diſ- 
charged of the Tenant's Right 
of Common therein. Page 2 57 


| Tenancy in Common. See Joint: 
tenants and Tenants in 
Common. 


Company 02 Body Politick, 
See Cozpozation Aggregate. 


Compos mentis. 


Where a Bill is brought to prove 
a Will of Land, the Sanity of 
the Teſtator is to be proved ; 
ſecus of a Deed of Truſt to 


pay Debts. 93 
No ſuch Thing as Non compos in 


Equity, if compos at Law. 130 


Compoſition, See alſo Debts. 


Though, generally ſpeaking, an 
Executor or Truſtee com- 
pounding or releaſing a Debt, 
muſt anſwer for the ſame; 

yet if it ap to be for the 


Benefit of the Truſt Eſtate, it 
381 


is an Excuſe. 


ö 


If an Executor, Mortgage, 
Guardian, or any one who is 
conſidered as a Truſtee, com- 
pounds Debts, it ſhall be for 
the Benefit of the Ceftuy que 


Truſt. Page 251,252 (N) 


| 


Concealment, Covin, Collu⸗ 
ſion. 


In what Manner a Party re- 
leaſing his Right ought to be 
informed of his Right, fo as 
to be bound by ſuch Releaſe, 


321 


Concluſion. See Eſtoppel, 


Condition. 


What is a Performance of a Con- 
dition. 


Deviſe of a to a Feme, 
on Condition that ſhe marry 

a Man of the Name of Bar- 
low. A. takes upon him the 
Name of Barlow, and the 
Feme marries him; this is a 
Performance of the Condition, 
and Equity will not decree 
the Huſband to retain that 
Name. a 65 
At Common Law, and before the 
Statute De donis, when a Man 
had deviſed Lands to one and 
the Heirs of his Body; this 

. was a conditional Fee, and the 
Poſſibility of Reverter expec- 
tant thereon could not be li- 
mited over. 263 (N) 


| Condition 


JJ Fon IAG Re Rene 


— 


contained in the THiRD VOLUME. 


: Condition broken. - 


A Corporation Aggregate cannot 
without their common Seal 


impower their Servant or A- 
gent to enter for a Condition 


broken. Page 425 | 


Condition precedent. 


In what Caſes the Statute of | 
4 Geo. 1. cap. 9. in the Room | 
of Burning in the Hand ſub- | 


ſtitutes Tranſportation for 
ſeven Years, and how the 
latter is to be underſtood by 
way of Condition predecent 
to a Statute Pardon, in like 
Manner as the former was by 


18 Ehz. 459 


Condition fubſequent 


An Attornment could not be on 


a Condition ſubſequent, for in 
ſuch Caſe the Attornment 


would be good, and the Con- 
dition void. 426 


Condition or Covenant broken, 


and- how far relievable. 


Though ordinarily where the 


Huſband, for a valuable Con- 
ſideration, covenants that his 
Wife ſhall join with him in a 
Fine, Equity will inforce a 
Performance of ſuch Cove- 
nant; yet if it can be made 
appear to have been impoſſible 
for the Huſband to perform 


the Agreement, by procuring 
the Concurrence of the Wife; 
as ſuppoſe there are Diffe- 
-  rences between them; and the 
Huſband offers to return all 
the Money with Intereſt and 
Coſts; Qu. If under theſe Cir- 
cumſtances the Court would 
not diſcharge the Huſband 
from the Agreement? Page 
189 (N) 


Content. See Aﬀent: 


Conſideration unlawful. 


A. having a Wife who lived ſe- 
parate from him, - afterwards 
courted and married another 
Woman who knew nothing 
of the former Wife's being a- 
live ; but it being diſcovered 
to the ſecond Wife that the 
former was living, A. in or- 
der to prevail on the ſecond 
Wife to ſtay with him, ſome 
Years afterwards gave a Bond 
in Truſt to leave the ſecond 

Wife 1000/. at his Death, 
and _ not leaving Aſſets 
to is ſimple Contract 
Babs! if the Bond had been 
given immediately on the Diſ- 
covery, or as a Recompence 
for the Injury doue to the ſe- 
cond Wife, and thereupon 
they had parted, it had been 
good ; but being given on ſuch 
an illicit Conſideration, as 
that of her living in Adultery 
with A. it was worſe than a 

voluntary Bond, and poſt- 
poned to Debts by fimple 
Contract. 3239, 340 


2 Ry 


Contempt. 


Marrying 
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Contempt. See alfo Jnjunifon 


and P2oceſs, 


an Infant Ward of the | 
Court is a Contempt, though 
the Parties concerned in ſuch 
Marriage had no Notice that 
the Infant was a Ward of the 

Court. Page 116 


So where one not a Freeman of 
th 


London, matried a City 
phan ; though it did not ap- 
pear that the Party had any 
Notice of his Wi 
City Orphan, it was held he 
was puniſhable by the Court 
of Orphans. 118 (N) 
Though the Father has a Right 
to the Guardianſhip 
own Children, and, if he can 
any way gain the Cuſtody of 
them, is at Liberty ſo to do, 
rovided no Breach of the 
eace is made in ſuch an At- 
tempt, yet it will be a Con- 
tempt in him, and much more 
in any other Perſon offering 
to take them when going to 
or returning from the Court 
W 154,155 


Contingent Intereſt, See alſo 


Poſſibility. 


A contin 
. bility 1 


able by the Commiſſioners. 
132 

A Bill will lie to ſecure and 
have the Benefit of a contin- 


303 


gent Intereſt, 


's being a | 


of his | 


gent Intereſt or Poſſi- 
in a Bankrupt is aſſign- 


| 
Contingent Remaſnvers. See 


Truſtees for preſerving contin- 
gent Remainders. 1 


Contribution, See Average 
Conveyance. See Deeds, 


Copyhold, 


A. is a Copyholder i in Tail, the 
Lord grants the Freehold of 
the Copyhold to him in Fee; 
the Copyhold, though intail- 
ed, is extinct, Page 9 
Quere autem, if A. be a 
holder in Tail, Remainder to 
B. in Fee, and A. takes a 
Grant of the Freehold from 
the Lord to him and his Heirs, 
and dies without Iſſue; is not 
B. in whom there was once 
a veſted Remainder in Fee of 
the Copyhold Premiſſes, inti- 
tled to the ſame? 10 N) 
One by Will charges all his 
worldly Eſtate with his Debts, 
and dies ſeiſed of Freehold 
and Copyhold Eſtates, which 
he particularly diſpoſes of by 
his Will; the Copyhold, tho' 
not ſurrendered to the Uſe of 
the Will, ſhall yet be applied 
to. the Payment of the Debts, 
part paſſu with the Freehold. 


96 

Where one by Will cages his 
Copyhold . with the Pay- 
ment of his Debts, Equity 
will, in Caſe the Teſtator 
dies without having ſurrender- 
ed his Copyhold to the Uſe 
of the Will, ſupply 


of a Surrender; n 
| but 


the want 


by Attorney 


r 


— 


= * 
* 


eee in the Tump Vorunt. 


3 ͤ— —V— — 


but un equitable Charge, ſo 
that the legal Eſtate of the 
Premiſſes defeends to the Heir, 
it ſeems that the Creditors, in 
a Bill brought 
der to compel a Sale for Pay- 
ment of their Debts, pe 
make the Heir a Party ; 
therwiſe the legal Eſtate of 
the Copyhold exnnot be con- 
veyed to a Purchaſer ; though | 
if it appears that the Heir at 
Law has, fince the Death of 
his Anceſtor, conveyed away 
all the Copyhold 
ſuch Caſe 
Heir bei ble of convey- 
ing to he Phrehaſer, it may 
not be — make the 
Heir a Party. 


A Bilt is brought by a Dt 2 


Manor to recover a Fine for a 
Id, on a hat 
the Defendant was admitted 


pretends ; the Attorney had no 
A to take ſuch Ad- 


mittance; the Defendant an- 


ſwers as to Part, but demurs 


ity for an ex- 
ceſſive Fine, becauſe this is 


determinable at Law ; but to 


avoid Multipliei 
ſeveral Copy 
to be relieved againſt a general | 
Fine that is exceffive. 155 


ty of -Suits, 


the Child; yet ſach 


being Part of the Proviſion, | 


Vol. III. 


by them in or- 


ſtate, in 
Grantee of the | 


| 


— 


| 


— — 


the 9 will make it __ 


- unleſs in a Caſe where the 
' eldeſt Son and Heir is totally 


- .difinherited ; and though the 


Deviſe be orf a Co 
ſecond Son after t 
the eldeſt Son without Iſſue, 


yhold to a 
Death of 


N N ſupply 2 want 
rretider, Page 283 


if + have Freehold Lands and 


Copytiold Lands in Dale, and 


_ Qevile all my Lands and He- 


rediturmients in Dale to 


| my Debts ; only my Freehold 


If a Copyhold be deviſed to a | 
_ younger Child, and no — 
though by the ſame Will there 7 
be other Provifion made for |. 
d 


ä 
— 


y, but fometirhes | 


| 


jolders may join | 


Phat 
fects, if 1 have ſurrendered the 


take an Oath/ to abjure the 


paſs, if that be ſufficient; 
e the Uſe af x4 | 
An Equity of Redemption * a 


 Copyhold may be deviſed 
_ without being | ſurrendered to 


, . ane's rn od 


ves ? 


ben 


By te child Cordes Lan of 


England; When any one was 


© about to abjure the Realm for 
| Felony, he might within 40 


Days confeſs the Felony, and 


Realm; 'before the 


roner 4 


who Within 40 Days from 


that Time alg ned Bin ſuch 
a Port as he choſe. for his De- 
parture out of the ogg. 


38, 39 (N) 


Where the Sheriff is a Party, or 


otherwiſe incapacitated, the 
Coroner is the : proper Officer 
to whom all Procels is to be 
directed. 55 


6U Copo⸗ 
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Coponatton Aggregate 0 
Company. 


In the Caſe of the South-Sea 


Company, in whom the E- 
ſtates of the late Directors are 
veſted by Act of Parliament; 


where the Statute of Limi- 


tations was pleadable againſt 
the late Directors, it is alſo 


| pleadable againſt the Com- 


pany, who ſtand but in ſuch 


Directors Place. Page 143 
A Corporation Aggregate ſhall 
have the Benefit of the Sta- 


tute of e as well as 


any private Perſon. 310 
The Secretary and Book-keeper 


* 
7 


of the Eafi-India Company | 


were made Defendants to a 
Bill for Diſcovery . of - ſome 
Entries and Orders of the 
Company; the Defendants de- 
murred, for that they might 
be exarnicied as Witneſſes ; al- 
ſo becauſe their Anſwer could 
not be read againſt the Com- 
pany ; the Demurrer over-ru- 
ed, leſt there ſhould be a Fai- 
Jure of Juſtice, in Regard the 


Company are not liable to a | 


Proſecution for Perjury, tho' 
their Anſwer be never o falſe. 
| ibid. 


One with Lemon Juice takes out 
inſiſting on a Right which 


a Receipt written on the In- 
\ fide of a Bank Note, but call- 
ed an Indorſement; 

to be a Raſing an Indorſement 


this held | 


within 8 & 9 V. z. cap. 19. 


and to be Felony without 
Clergy. 2 
A Corporation Aggregate cannot 
anſwer but under their com- 
mon Seal, 


1 


>, 


419 


| A Corpoxation — cect do 


I 


| A bare Truſtee is a good Wit- 


* 


ſame Thing, on being put to 


as to other Part, with Re- 


| Any the Difficulty. 393 


423 


nothing of Conſequence, or 
that is not an ordinary Ser- 
vice, without Deed. Page 423 
Cannot without Deed impower 
a third Perſon to ſeiſe Goods 
for their Uſe as forfeited, 424 
Nor to enter for Condition bro- 
ken. 425 
Nor to make an Attornmen 


4260 


Cos. 
Where one that * bath at 
Law and in Equity for the 


make his Election, chuſes to 
proceed at Law, his Bill is to 
be diſmiſt with Coſts. 80 

alſo where one makes a ſpe- 
cial Election to proceed at 
Law as to Part, and in Equi 


rd to what the Plaintiff e- 
ects to proceed at Law, his 
| Bill i is to be a Coſts. 


90 N) 


neſs for his Ceftuy que Truft ; 
but not an Executor in Truſt, 
as he is liable to be ſhed by 


_ Creditors, and to anſwer 
Coſts, — 181 
One ought not to be condemned 


to pay Coſts in this Court ſor 


the Law gives him. 205 
Where a Bill is brought to ſe- 
cure and have the Benefit of 
a contingent Intereſt deviſed 
over, the Coſts ſhall be paid 
out of the Aſſets of the Teſta- 
tor, who by his Will bas oc- 


A 


5 
| 
| 
; 
- 


0 overture. 


— — 


contained in the Tump Vo LUME, 


A Truſtee dan _— 
ordered to pa 


of the Truſt Eſtate. Page 347 
One may demur anew at the Bar 
ore tenus, but then on the 
Demurrer being allowed, he 
cannot have his Coſts, 371 
Not agreeable to the preſent | 
Practice to pay Coſts for a 
new Demurrer infiſted on at 
the Bar ore fenus. ibid. 


y Coſts out of 
his own Pocket, and not out 


f 4 1 Caſes. 
1 * 


% 


Courts. ! Ser e Jnriavinion. 
© Chure of Choncery or Equity. 


Court of Equity will inforce a 
Diftribution of a Frechold E- 
ſtate, though | the Spiritual 
Court cannot. 102 


An Heir at Law is made oe gives a Bond; if 


fendant, and infiſts on his Ti- 


tle; he ſhall have Coſts, tho” | 


it goes againſt him: Bat if an 
Heir at Law be Plaintiff, and 
miſcarries in his Suit, he ſhall 
not have Coſts ; but, on his 
Suit appearing to be 'ground- 
leſs, ſhall pay Coſts, 373 


Covenant, dee Agreement. 


See Baton and 
Feme. 
, 5 | 


In an Indictment 
Acceſſary after the Fact, to a 


— 


Felony, | by receiving, Ge. the | | 


Principal who was outlawed | 
or attainted in the ſame Conn- 
ty, it ought to appear that 
the Party - receiving, &c. did 
it /ctens' or ſtient r, other- | 


wiſe it will not amount to an | 


againſt one as | 


it be attended with no Fraud 
or Breach of Truſt, wy 
will not ſet afide the | 
only for the Weakneſs of he 
Obligor, if he be men- 
tis; neither will Equity mea- 
| bg Ma Underſtandin gs 
or 


| No ſuch Thing as being Nin 


© compos in uity, if tompos at 
| at PMs Wy 

Equity will not relieve a Man 
apainſt any Deed or Agree- 

ment gained from him when 

in Liquor, merely for that 
Reaſon, in Regard this were 

to incourage Drunkenneſs ; ſe- 

cus, if through the Manage- 
| hom al or Contrivance of him 
ho gained the Deed, &c. the 
Party from whom it was gain- 
ed, was drawn in to drink. 
_"_ ibid. (N) 

Heirs, even when of Ape, are 
under the Care of a Court of 
Equity, and then Want it 


abſolute Preſumption, ſo as | moſt, the Law taking care of 


to excuſe ſuch Omiſſion. 496 | 
In Criminal Caſes, though the | 
County be in the Margin, yet | 
the Place where the Fact is 
ſuppoſed to be done muſt be 
laid to be done in Com. præ- 


them till that Time. 131 
Where 4. is Tenant for Years, 
Remainder to B. for Life, 


Remainder to C. in Fee, and 


A. is dving Waſte; B. though 


he cannot bring Waſte, as not 
- having 
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having the Inheritance, is yet 
intitled to an Injunction in 
Equity. Page 268 (N) 
Where Huſband and Wife ſue 
for a Legacy given to the 
Wife; 
pel the Payment of it, unleſs 
the Huſband makes ſome Set- 
tlement on the Wife, 202 
A good Rule in Equity, as well 
as at Law, that where to a 
Suit there are never ſa many 


i Yr if the 5 


ll es Evidence 
a a Def ant, he may be * 


ed as a Witneſs for a pen | 


fendant. 

Where a Title de 90 Fes 55 
Words of a Will, this is as 
properly determinable in E- 
quity, as by a Judge « and Jury 
at NI priut. © 295 
A Court of Equity delights to 

do compleat Juſtice, and not 

by —.— As to make a 

Decree againſt the Heir, and 

leave him to proſecute ano- 

ther Suit the Execu- 
tor ; wherefore-in order to do 


ſuch compleat Juſtice, where 


both are liable to the Plain- | 
King's Bench, if nothing bas 


tiff 's Demand, it requires that 
both ſhould be made Parties, 


334 


A Court of Equity endeavours 
to prevent a Multiplicity of 


Suits. 157, 334 
Matters of Fraud are cogniſable 


as. well i in ae as at Law. 
279 


Court of Chancery on the Petty 
B. ade. : 


The Plaintiff gets. Judgment in 
vanes 


Equity will not com- 
Facigs. 


— 
. 


One who had been a Priſoner i in 


1 


removed to the Fleet, is ex- 
communicated ; the Court of 


the Sheriff, he may retgrn 


this Return, the Court d 


charge him with an Excom- 


All Writs of Excommimicato Ca- 
piendo muſt be returnable in 


by him or on his Behalf, that 
| he oughs to be diſcharged. 


the Petty Bag, after which he 
is ſtopped by an Injunction. 
The Yer and Day paſs; the 
Plaintiff, though hindered by 
the Injunction, yet cannot ſue 
out Execution without a Scire 
Page 36 


Court of King's Bench. 
Newgate for Dabt, but fince 


Chancery will not direct the 
Curſitor to make out a Writ 
of Excommunicato Capiendo to 
the Warden of the Feet; but 


this Writ may be directed to 


a Non eſt Inventus; and on 


King's Bench may grant 
Habeas Corpus, and — 


municato Capiends. "73. 


the King's Bench. 55 
reaſonable Practice in the 


been offered, either by Threat- 
ning or other Miſbehaviour, 
within a Year and a. Day af- 
ter the taking up of the Party, 


103 
See more under the x4 
ing Title. WS 


Court Spiritual Reef or | 


ian. 


The Spiritual Dont cannot in- 


force a Diſtribution of a Pree- 

hold Eſtate. 
One deviſes the 
Perſonal Pftate to his Jour 
Executors; though by the 
Rule of the Spiritual Court 
(which has a concurrent) u- 
riſdiction in Caſes of Lade) 


Survivorſhip does not take | 


Place; yet this coming into 
Weſtminſter Hul, muſt be de- 


teftnined according to the 


Rules of the Common Law, 


and on the Death of one of 
the Lepitets, ſhall go — 
Survivors. 


A Leaſe granted 


to one and 8 


| Heirs For «three Lives, is a 


Real Eſtate; and though by 
the Statiite of Frauds it is 
made liable to Debts, yet it is 
only ſuch Debts as bind the 
Heir; und where the Spiri- 
tual Coutt ſet aſide a Will, 


diſpoſing (inter alt) of fuch | 


Eſtate As tevoked, this gen- 
tence held not to affect the 
Deviſe of ſuch Real Eſtate. 


166 


In the Spiritual Coutts all Re- 
ſtraints on Marriage are void; 
the Rule thete being, "that 
Maritagium debet eſſe rberum. 

238 

Difference of Opinion between 
the Common Lawyers and the 
Civilians in the Point, 'whe- 


ther, Where thete are two 


Executors, and one renounces, 
he who renounced is ſtill at 


| Liberty to accep 


Page 102 
s of his | 


conrained in thr TiukD VOLUME. | 


t of the Exe- 
cutorſhip ; or mage a Re- 
nunciation once made, though 
only by one of them, is pe- 

tory, Puge 2 
In the Oe 'of a Divorce 5 1 
_ Thoro, Baron and Feme 
ve "ſeparately, and the Wife 
has a Child ; this is a Baſtard, 
| For dhe Court will intend ®be- 
dience has been paid to the 
| Sentence during this Time, 
2 

The Sp ritual Court has . 
e refuſed to grant the Pro- 
date of a Will to an Executor 

_ *of no Subſtance, and who has 

'dbſconded for Debt, unleſs he 

would give Security for a Yue 

Adminiftration of the Aﬀets ; 
but in theſe (Caſes the Court 
of B. R. has \niforced. the 

Granting of a Probate 

remptory Nandumus * 88 


Gare ofOrphon,. 


Ons, not a Freeman 'of london, 
married a City Orphan ; and 
though it did not appear that 
the Party had any Notice of 
his Wife's being a City Or- 

han; yet it was held ſuch 

erſon was puniſhable hy the 
Court of Orphans. 118 (N) 


2 ( Courts, 


All Jo ments, even in the i in- 
ferior Courts of Law, are to 
de biken Noticr of — a 


i - | 


4 TaB LE of the Principal. Matters 


Courts foreign. 


Adrniniftraton granted in a fo- 
reign Court (as in Paris) not 
taken Notice of in our Courts. 


Page 371 
F 1005 See Pꝛerogative. 


Curteſp. 
Ng. If a Papiſt may not be Te- 
nant by the Curteſy, (not- | 
withſtanding the 11 & 12 W. 
3. made to prevent the Growth 
of Popery) that Eſtate being 
caſt on him by A& of Law, 
and not by Purchaſe? 49.(N j 
A Man may be Tenant by the 
Curteſy of a Truſt as well as 
of a legal Eſtate. 234 
An Huſband does not forfeit his 
Tenancy by the Curteſy on 
leaving his Wife and living in 
Adultery, as a Wife forfeits 
her Dower 'vy en. Sc. 


276 
See 


4 


Cuſtoms of London. 
London. 


Debts, Creditoꝛ and Debtoz. 
See alſo Truſt for Payment of | 


Debts, under Tit. Truſt, 


O Contract. Six Years pals, 
whereby the Debt is barred ; 
after Which the Debtor by 


4 


2 


NE owes a Debt, by ſimple | 


Will charges his Lands with 


T 


the Payment of all bis Debts, 
and dies; it ſeems this Debt is 
revived, — Page 84 
Qu. If a Man were to deviſe his 
Perſonal Eſtate to pay his 
' Debts, whether would this re- 
vive a Debt barred by the Sta- 
tute of Limitations ? 5 89 (N) 
A Will begins, As to all my 
* worldly. Eſtate, my Debts 
“being firſt paid, I give, &c, 
The Real Eſtate is liable to 
the Debts, nothing, being de- 


. viſed till the Debts are paid 


| 91, 35 
4 a Deviſe of Lands. to _ 


Debts, if the Creditor. brings 
a Bill. to compel a Sale, the 
Heir is, generally, to be made 
a Party; ſecus in the Caſe of 
a Truſt created by Deed » 


pay Debts. 
Where a Bill is brou ught to 

Sanity by of 
the Teſtator muſt be proved; 


a Will of Land, 
ſecus in the Caſe of a. Deed 
of Truſt to ſell for Nen 
of Debts. 95 
One by Will E all 
worldly Eſtate with his Debts, 
and dies ſeiſed of Freehold 
and Copyhold Eſtates, which 
he particularly diſpoſes of by 
his Will; the Copyhold, tho 
not ſurrendered to the Uſe of 
the Will, ſhall yet be applied 
to the Payment o Debts, por! 
paſſu with the Freehold. 90 
If I charge all my Lands with 
Payment of my Debts, and 
deviſe Part to 5 and other 
Part to B. &c. the Creditors 
cannot be paid out of the 
Lands, till the Maſter has cer- 
tified what the Proportion *, 


which each is. to 1 


e ᷑ -m 


contained in th THIRD VOLUME. 


but if the Maſter certifies that 


the Debts will exhauſt the 


whole Real Eſtate; then the | 
Creditors may proceed againſt | 
any one Deviſee for the 
Whole. Page 99 
A Leaſe granted to one and His 
Heirs — three Lives, is a Real 
Eſtate; and though by the 
Statute of Frauds it is liable 
to pay Debts, yet it is only 
ſuc 


a TE 166 
A. lent . on Bond to B. 


who dying Inteſtate, C. took 


out Adminiſtration to him; 
after which C. dying, A. took 


cout Adminiſtration De boni, 
non to B. in this Caſe A. it 


was allowed, might out of 
the Aſſets of B. have retained 
for ſuch Bond Debt contract- 
ed before he took out Admi- 
niſtration; and though he hap- 
pened to die before he made 
any Election in what i- 
cular Effects he would have 


the Property altered; yet as 


the Court preſumed he would 
have elected that his own 
Debts ſhould be ficſt paid, 
therefore the Executors of A. 
in accounting for the Aſſets of 
B. were permitted, on the 
Account, to dedu& to the A- 
mount of the Money lent: by 
A. to B. 184 (N) 


A Bond or Mortgage is, primd |. 


facie, a good Evidence of a 
Debt ; but in Caſe Fraud a 
pears, the Obligee, &c. ought 
to prove actual Payment. 289 


Expreſs Words, or Words tan- | - 


tamount, are requiſite to ex- 
empt the Perſonal Eſtate from 


Payment of Debts, that being 


De as * the Heir. 


the natural Fund- for that Pur- 
poſe. Page 32 5, 333 (N) 
An Huſband voluntarily, and 


after Marriage; allows the 


do make Profit of all Butter, 
Eggs, Pigs, Poultry 
beyond San e uſed in the 
Family; out of which the 
Wife ſaves 100 f. which the 


and F ruit, 


Huſband borrows, and dies; 
Equity will allow this Agree- 
ment to encourage the Wife's 

Frugality, and ſhe ſhall come 
in as a Creditor for this 1001. 

eſpecially there being no De- 
fect of Ales to pay! Debts. 


337 


Rey ne though there 
be no Covenant ot Bond to 
pay the Money, implies a 
Loan; and every Loan implies 
A Debt; therefore an Heir of 
dit Mortgagor ſhall compel an 
Application of the Perſonal 
Eſtate to pay off a Mortgage, 
though there was no Cove- 
nant, Sc, from the . 


gor. s 


The Order and Priority in which 
Debts are to be paid. See 
Wei more Tit. Allets. 7 


Any voluntary Bond good a- 
gainſt the Executor, though 
to be poſtponed to a ſimple 
2 
u even in in- 
ferior Courts of Law, are to 
be taken Notice of by Exe- 
cutors; ſo that if they pay any 
Bonds before ſuch Judgments, 
it is at horn: yang 117 


4 


F tA 
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this Bond being given on ſuch 
an illicit Conſideration, was 


then B. ſhall be 
Mortgage; after which, the 
Daughter (being Adminiſtra- 
trix to her Brother) is intitled 


4 W * 


ſeparate from him, afterwards 


courted and ie another 


Woman, who knew nothing 


of the former Wiſe's being a- 


live; but it being diſcovered 


to the fecond Wife that the 


former was living, A. in or- 
der to prevail on the ſecond 
Wife to ſtay with him, gave 
a Bond to a Truſtee of the 
ſecond Wife, to leave her 


10001, at his Death, and 


died, not leaving Aſſets to pay 
Contract Debts ; $ 


held to be worſe than a vo- 


luntary Bond, and, there be- 


ing a Deficiency of Aſſets, to 
be poſtponed: to all the fimple 
Contract Debts. Page 340 


One poſſeſſed 'of a Term for 


1000 Fears, articles to pur- 


chaſe the Inheritance, and by 


Will gives 3000 J. to his 
Daughter, and makes his Son 


Executor, and dies; the Son 
aſſign 


s the Term in Truſt to 
attend the Inheritance, of 
which he takes a Conveyance 
in his own Name. After- 
wards the Son acknowledges 
a Judgment to A. and mort- 
gages the fame Lands to B. 
and dies Inſolvent; A. ſhall 
be firſt paid his Judgment, 
paid his 


to her cy of 3000. in 
Preference to the ſimple Con- 


tract Creditors. 3328 
A. owes Money by ſeveral. Jadg- 
ments and Bonds, and dies f 


1 


, 


be allowed 
be muſt. — in 
out of the Real Alſers Hage 
A Debt doe 
Court of 'Chancery 


to ohe due by 
Law and 2 Bxecu- 


being ſued in Chancery by 
appeared 


de Plaintiff being 


A 


W a 4. [—_ 


Inteſtate. This) Adwmidiftritor 


pays the Judgments%nd ſome 
'of the Bonds, and pays more 
than the Perſonal Eſtate comes 
to; what tlie Adminiſtrator 
paid on the N Muſt 

but us to 
on the Bonds, 
vad 
itors 


what he paid 


with the other Bond 


e 4400 
by a Decriv'6f the 
| &""<qual 


a Judgment at 


trix of H. who was greatly 
indebted to divers 5 1 in 
Debts of different Natures, 


— of them, 1 
— immediately, admit- 
ting their Demands, (ſome of 
Her own 
Dauphters;) and others of the 
Oe ade ſued the Hxecutrix 
at Law, where che Decree not 
being pleadable, 'they obtain- 
ed qu yet the Deeree 
of the Court of Chancery, be- 
ing for a juſt Debt, and ba- 

a real Priority in Point 
of me, not by Fiction and 
Relation to the firſt Day of 
Tetm, was preſerted, in the 


Order of Payment, to the 


Judgments, and the xecutrix 
282 and indemnified in 
a due Obedience to 


Tar ciee, and all Prodded- 


ings againſt her ſtayed by In- 
01, 40 (N) 


0 8 4 
44189001 


Deter, 


— 
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- Decree. 


The Court will not without Dif- 
ficulty ſet afide a Security 
made under a Decree, and ap- 
proved of by the Maſter. 

| Page 8 

No Appeal lies from a Decree or 
Order of the Lord Chancellor 
or Lord in Caſes of 
Ideocy or Lunacy, but to the 
King in Council. rod 

A Decree gained by Fraud may 
be ſet aſide by Petition, as a 
Judgment at Law by Mo- 
tion; a fortiori may ſuch De- 
cree be ſet aſide by Bill. 111 

If a Feme has a Decree to hold 
and enjoy Lands until a Debt 
due to her is paid, and ſhe is 


in Poſſeſſion under this De- 


cree, and marries ; the Huſ- 
band may aſſign ſuch Intereſt, 
for it is in Nature of an Ex- 
tent. 200 
A Truſt Eſtate was decreed to 
be ſold for the Payment of 
Debts and Legacies, and to 
be ſold to the beſt Purchaſer. 
A. articles to buy the Eſtate 
of the Truſtees, and brings a 
Bill againſt them to perform 
the Contrat ; the Truſtees 
diſcloſe this Matter ; the Court 
will make no new Decree, 
but leave the former Decree 
to be purſued. 282 
No one need be made a Party, 
againſt whom, if brought to 
a Hearing, the Plaintiff can 
have no Decree, 311 (N) 
In Caſe of a Decree of Fore- 
cloſure againſt an Infant, tho' 
the Infant has fix Months, af- 
Vor. III. | 


—_— 


ter he comes of Age, to ſhew 
Cauſe, &c, yet he will only 
be admitted to ſhew Errors in 
the Decree, not to ravel into 
the Account, nor to redeem. 
DE Page 3 52 
If a Decree be obtained and in- 
rolled, fo that the Cauſe can- - 
not be reheard, then there is 
no Remedy but by Bill of Re- 
view, which 9 on * 
ror a ing on Face o 
the 1 on Matter ſub- 
ſequent thereto, as a Releaſe, 
or a Receipt diſcover'd fince. 
I 
A dne Nee ww 6 fide 
ment at Law; and where in 
Obedience to a Decree a De- 
fendant Executrix had paid 
away Aſſets to ſome Credi- 
tors, after which other Cre- 
ditors obtained | Judgments at 
Law againſt her, to which 
the Decree was not pleadable ; 
the Court of Chancery pro- 
tected the Executrix in paying 
Obedience to the Decree. 


401, 402 (N) 


Deeds, Writings and Con 
vepances, &c. 


The Defendant's Witneſs proves 
a Deed, and refers to it in his 

tion ; the Plaintiff can- 
not compel the Defendant to 
produce the Deed at the Hear- 
ing, the Reference thereto not 
making it Part of the Depo- 

Sed Qncr. & wide 364 

The Court never orders a Will 
to be proved viud voce at the 
Hearing, as they do a Deed. g 

6 1 Thou 


1 


—— 


Though it be proper to prove a 


Will in Equity, yet it is not 
abſolutely neceſſary ſo to do, 
any more than it is to prove 
a Deed in Equity. Page 192 


The bare Sealing a Deed with- 


out any Covenant from the 


Party fo ſealing, &c. not ef- 


fectual to declare the Uſes of 


a Recovery, nor to transfer 
any Right... . - 2006 


See alſo 210 (N) 


Where there is a ſubſequent 


Mortgagee without Notice, 
who has Poſſeſſion of the Ti- 
tle Deeds, the firſt Mortgagee 
ſhall not compel a Delivery 
of the Writings from him, 
without paying him his Mort- 
gage Money. 280 


The firſt Mortgagee permits the 


Mortgagor to keep the Title 


Deeds, and the Mortgagor 
ſhewing a fair Title, mortgages 


the Premiſſes to a ſecond 
Mortgagee, to whom he de- 


livers the Deeds; the firſt 


Mortgagee is Acceſſary to the 
drawing in of the ſecond. 281 
But a flight Equity for an Heir 


to ſay he wants the Writings, | 
unleſs he claims under ſome | 


' Deed of Intail concealed from 
him by the Defendant. 296 
Where a ſubſequent Conveyance 
does not revoke a Will. 346 


The Plaintiff claimed by Virtue 


of a Remainder. in Tail ex- 
pectant on Tenant in Tail's 
dying without Iſſue, and was 
the Heir Male of the Family. 
The Defendants were Siſters 
and Heirs general of the Te- 


nant in Tail, and by their 
Anſwer ſhewed that their 


Brother, the Tenant in Tail, 
18 n 


5 
| 
| 
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ſuffered a Recovery, declaring 
the Uſe to himſelf in Fee, 

and refer to the Deeds in their 
Cuſtody; the Court ordered, 
before the Hearing, the De- 
fendants to leave with their 
Clerk in Court the Deeds 
making the Tenant to the 
Præcipe, and leading the Uſes 
of the Recovery. Page 363 


Deeds obtained througb Fraud or 


Breacb of Truſt, See Tit, 


Bonds. 


Deeds to lead the Uſes of Fines 
and Recoveries, See Fine and 


Recovery, 


Defendants. See alſo Parties. 


If there be never ſo many De- 
fendants to a Bill, if the Plain- 
tiff cannot give Evidence to 
affect a Defendant, he ſhall 
be admitted as a Witneſs for a 
Co-Defendant. 288 
Why the Anſwer of one Defen- 
dant cannot be made uſe of 
againſt another. 311 (N) 


Demiſe le Roy, 


Witneſſes examined in a Com- 
miſſion after the Demiſe of 
the Crown, - but before No- 
tice thereof, liable to be in- 
dicted for Perjury, if they 
ſwear falſe. 9 1 196 

See 1 Anne, ſtat. 1. cap. 8. ſed. 

5. whereby this Matter 10 now 

put out of Diſpute, it being by 

that Af provided, inter al', 

« That no Commiſſion or Pro- 

EY & ceedingi 


r 


T 


2 
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contained in the THIRD VOLUME. 
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— 


„ ceedings iſſuing out of a 
Court of Equity ſhall be diſ- 
« continued 
* her Majeſty, or any King 
„ or Queen.” 


Demurrer. 


A Defendant cannot demur and 
plead, or demur and anſwer 
to the ſame Part of a Bill; 
for the Plea, &c. over-rules 
the Demurrer. Page 80 

If a Demurrer be to Part of the 
Plaintiff's Bill, and an inſuf- 
ficient Anſwer to the Reſidue; 
yet the Plaintiff cannot ex- 
cept, until the Demurrer is 
argued, | 326 

If one demurs to a Bill, and 
that Demurrer be ill, the De- 
fendant may ſhew a freſh 
Cauſe of Demurrer at the Bar 
ore tenus; but if that be good, 

the Defendant cannot have his 
Coſts. 371 


Depoſitions. See alſo Exa⸗ 
mination, Witneſs. 


The Defendant's Witneſs proves 
a Deed, and refers to it in his 
Depoſition; the Plaintiff can- 
not compel the Defendant to 
produce the Deed at the Hear- 
ing, the Reference thereto not 
making it Part of the Depoſi- 
tion. 35 

Sed Quar. & vide 364 


Deſcent, See alſo Heir. 
A Papiſt above the Age of 18 


and an half is capable of in- 
heriting or taking Lands by 


Deſcent. . 49 
| 


| 


The Reverſion in Fee, or ſuch 


Part as is unſettled, is Part of 
the old Eſtate; and if the 
Owner had the Land as Heir 
of the Mother, it ſhall de- 
ſcend to the Heir on the Mo- 
ther's Side; ſo if. it was Bo- 
rough Engliſh or Gavelkind, 
it ſhall deſcend accordingly. 
Page 63 
One dies indebted by Bond, and 
ſeiſed in Fee of divers Lands, 
Part of which he deviſes to 
7.5. and other Part he per- 
mits to deſcend to his Heir; 
the Lands deſcended ſhall in 
the firſt Place be liable to pay 
the Bonds, 307 
But had the Teſtator deviſed the 
other Part, though to his Heir 
at Law, (in which Caſe the 
Deviſe had been void as to the 
Purpoſe of making the Heir 
take by Purchaſe) yet, as it 
would ſerve to ſhew the Te- 
ſtator's Intent that the Heir 

' ſhould have this Land; there- 
fore the Land deviſed to J. S. 
and the other Land deviſed to 
the Heir, ſhould, as it ſeems, 
contribute in Proportion to 

y the Bond Debts, ii. (N) 
Where Lands in Fee deſcend to 
an Infant, the Parol ſhall de- 
mur in Equity as well as at 
Law. 23068 


Deſcendible Freehold. See Oc- 


Devaſtavit, See alſo Execu⸗ 


A Term aſſigned by an Executor 
in Truſt to attend the Inheri- 
tance, ſhall, in Equity, 0 


w_— 
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low all the Eſtates created 


out of it, and all Incumbran- | 


ces ſubſiſting upon it; but the 
Term being by this Means 
become not Aſſets at Law, 
the Executor who aſſigned 
the ſame, is liable to the Cre- 
ditors as for a Devaſtavit. 

Page 330 


Deviſe. See Mill. 


Deviſe for Payment of Debts. 
See Truſt for Payment of Debts. 


Executory Deviſe. See alſo Li- | 


mitation of Terms for Years, 
under Tit. Eſtate. | 


Deviſe of a Term to A. for Life, 
Remainder to the Children A. 
ſhall leave at his Death, and 
if the Children of A. die 
without Iſſue, then to B. The 
Children of A. die without 
leaving Iſſue at the Time of 
their Death ; this a good De- 
viſe over to B. 258, 304 


Dilmifion. 


Where the Plaintiff proceeds both 
at Law and in Equity againſt 
the Defendant 12 the ſame 
Thing, and thereupon is or- 
dered to make his Election, 

if he chuſes to proceed at 
Law, or omits to elect within 
eight Days after Notice of the 
Order, his Bill is to be diſ- 

miſſed with Coſts. So likewiſe 
if he makes a ſpecial Election 
to proceed at Law as to Part, 
and in Equity as to other 
1 | 


Part, with Regard to what 
the Plaintiff in Equity elects 
to proceed at Law, his Bill 
is to be diſmifled with Coſts, 
Page go (N) 


Diſſenters Proteſtant). 


Expreſly and by Name exempt- 
ed by the Toleration Act (of 
N. & M.) from the Penal- 
ties of 35 Elix. cap. 1. ſet. 2. 


| PIETY 
Charity to Diſſenting Miniſters, 
good, 346 


Diſtreſs. 


Lord brings a Bill againſt Tenant 
to recover a Quit-Rent, al- 
leging that the Land out of 
which the Quit-Rent iſſues, 
by Reaſon of the Unity of 

Poſſeſſion with other Lands, 
is not known; the Defendant 
anſwers as to Diſcovery, and 
demurs as to Relief; the De- 

murrer allowed, in Regard 

that on allowing the ſame, 
the Plaintiff was at Liberty, 
in Caſe he ſhould think the 

Defendant had not anſwered 

the whole Bill, to except to 

any Part; or might amend 
his Bill, and diſtrein for the 

Arrears of the Quit-Rent, ſo 

that he had a better Remedy 

at Law than this Court could 

give him. 2 150 


Diſt 


— — 


contained in the THIRD VOLUME. 
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Diftributfon. 


A. by Will declares his Intention 
to diſpoſe of his Houſhold 
Goods by his Codicil, and de- 
viſes the Reſidue of his Per- 
ſonal Eſtate not diſpoſed of, 
nor reſerved to be diſpoſed of 
by his Codicil, to his Wife. 


Afterwards the Teſtator makes 


a Codicil, and does not diſ- 


poſe of his Houſhold Goods | 


thereby; the Houſhold Goods 
ſhall not go to the Reſiduary 
Legatee, but according to the 
Statute of Diſtribution. . Page 


40 


Where an Executor has an ex- 


yer Legacy for his Care and 
ains, though the next of Kin 
has alſo an expreſs Legacy, 
yet the Surplus ſhall go ac- 
cording to the Statute of Di- 
ſtribation ; eſ 
Surplus was intended to be 
diſpoſed of, 43 
A Papiſt may 
Eſtate by the Statute of Di- 
ſtribution, notwithſtanding the 
11 & 8 made to 


prevent the Growth of Popery. 
4 8 


4 

If one dies Inteſtate without Iſ- 
ſue, Brother or Siſter, but 
leaving 
Siſters Children, viz. one Ne- 
hew by a Brother, and three 
ephews and two Nieces by 
a Siſter ; theſe ſhall all take 
Per Capita, and not per Stirpes, 
becauſe all equally of Kin. Se- 
cus, had any one Brother or 
Siſter been living at the Death 
of the Inteſtate, 580 

Vo I. III. 


1 


* 


pecially if the 


take a Perſonal 


ſeveral Brothers and 


| 


, 


| 


th 
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An Eſtate pur 


See alſo the Statute of 14 Geo. 2. 
A. having ſeven Children, makes 


Life-time; yet 


the Statute directs that 


no Diſtribution ſhall be made 


within a Year, yet if any'one 
intitled to a Share dies within 


2 Year after the Inteſtate, the 


Share of the deceaſed Perſon 
will, notwithſtanding, be an 
* — veſted, tranſmiſſible to 
is Repreſentatives, in Nature 
of a E,. which though 
given payable a Year hence, 
would plainly be an Intereſt 
veſted preſently; ſo that in 
this Senſe the Statute may be 
ſaid to have made a Will for 
the Inteſtate; and it is the 
ſame, where there is only one 
who can claim as next of Kin, 
in which Caſe there can, 4 
ng, 
age 


per'y and ſtrictly fi 
no Diſtribution. 
ISPS + ad, 
autre vie is di- 


ſtributable in Equity, though 
not in the Spiritual Court. 
102 


an Executor in Truſt, and de- 
viſes to each Child one Seventh 
of his Perſonal Eſtate. One 


of the Children dies in his 


Life-time, and one of the ſix 
ſurviving Children has been 
advanced by the Father in his 
this Child ſhall 
take his full Share of the 7th 
Part, without bringin what 
he had before received, into 
Hotchpot ; for the Bringing 
the Advancement into Hotch- 
pot, is to be only in the Caſe 
of a total 1 , or where 
the whole Perſonal Eſtate is 
diftributable, not where only 
Part is fo. 125 
62 One 


—— 


A TABLE of the Principal Matters 


One deviſed his Real Eſtate to 
be ſold for the Payment of his 
Debts, and the Surplus, if any, 
to be deemed Perſonal Eſtate, 
and to go to his Executors, to 

whom he gave 100/. a- piece; 
decreed the Surplus to be di- 
ſtributed. 


Where ee Mr. Vernon's Report 


of this Caſe rectiſied from the 


Regiſter's Book, 


Divorce. 


In the Caſe of a Divorce a Men- 
% & Moro, Baron and Feme 
lire ſeparately, and the Wife 
has a Child; this is a Baſtard, 
for the Court will intend Obe- 
dience has been paid to the 


Sentence. 0 275 
Donatio cauſa moꝛtis. See 
Legacy, 


Qu. If a Papiſt be not capable | 


of taking as Tenant in Dower, 
(notwithſtanding the 11 & 
12 V. z. made to prevent the 
Growth of Popery) that E- 
ſtate being caſt on her by Act 
of Law, and not by Purchaſe? 
25; 49 (N) 

A Woman ſhall not be endowed 
of a Truſt, notwithſtanding a 
Man ſhall be Tenant by the 
Curteſy thereof. 229, 234 
If a Rent be granted in Tail, 
without any Remainder over, 
and Tenant in Tail takes a 
Wife, and dies without Iilue ; 

2 


Page 194 (N) 


See alſo Baton and 


| 


— — 
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the Wife ſhall not be endow- 
ed, becauſe the Thing out of 
which the Dower is to ariſe, 


is not in Being; ſecus, if the 


Rent were granted in Tail, 
Remainder over. Page 230 
A Mortgagor in Fee died, and 
the Mortgagee bought in the 
Mortgagor's Wife's Right of 

| Dower; the Heir of the Mort- 
gagor, on his bringing a Bill 
to redeem, allowed the Bene- 
fit thereof. 252 (N) 
Dower is incident to all Eſtates 
Tail, they being Eſtates of 
Inheritance. 263 
Dower forfeitable on the Elope- 
ment of the Wife. 276 


Dzunkennels. 


The having been in drink is not 
any Reaſon to relieve a Man 
againſt any Bond, or Deed, 
Sc. gained from him when 
in thoſe Circumſtances; -for 
this were to encourage Drunk- 

| enneſs ; ſecus, if through the 
Management or Contrivance 
of him who gained the Bond, 
&c. the Party frgm whom it 
was gained, were drawn in to 
drink. 130 (N) 


Durham. 

In the County Palatine of Dur- 
ham, Writs are directed to the 
Chancellor of Durbam, or- 


dering him to command the 
Sheriff. 55 


Ejet⸗ 


— — 


— 
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Ejetment. 


HE ſame Length of Time | 


which will bar an Eject- 
ment or Entry, ſhall bar a 
Right of Redemption. Page 


288 (N) 


on the appointing a Receiver in 
an Adverſary Suit, as where 
the Plaintiff in Ejectment has 
recovered a Verdict, the Re- 
ceiver's Poſſeſſion ſeems to be 
the Poſſeſſion of him who 
has the Right. 379 


Election. 
Where the Plaintiff ſues both at 


Law and in Equity for the 
ſame Thing, he will be put to 
make his Election in which 
Court he will proceed, but 


need not however make ſuch | 


Election, till the Defendant 
has anſwered, 90 
The Nature of the Order for 
making an Election, together 
with a ſpecial Election and 
the Conſequences thereof. 
ibid. (N) 

Where the Child of a Freeman 
of London is put to his Elec- 
tion whether be will abide by 
the Freeman's Will, or by the 
Cuſtom, he ſhall not be o- 
bliged to make ſuch Election 
till after the Account taken. 
124 (N) 

A. dies indebted by one Bond to 
B. and by another Bond to C. 
and leaves B. Executor, who 
intermeddles with the Goods, 
and dies before Probate, and 


contained in the THIRD. VOLUME. 


before any Election made to 


retain ; y. Whether as B. 


might have retained the Goods 


in his Hands, his Executors 
have not the fame Power ? 
Page 183 

See alſo 184 (N) 


Where the Daughter of a Free- 


man of London accepts of a 

cy of 10,000 J. left her 
by her Father, who recom- 
mended it to her to releaſe 
her Right to her Orphanage 
Part, which ſhe does releaſe 
accordingly ; if the Orphanage 
Part be much more than her 


Legacy, though ſhe was told 
ſhe might elect which ſhe 


1 yet if ſhe did not 


now ſhe had a Right firſt 
to enquire into the Value of 
the Perſonal Eſtate, and the 
Quantum of the Orphanage 
Part, before ſhe made her E- 
lection; this is ſo material, 
that it may avoid her Releaſe. 


316 


If A. and B. are bound in a 


Bond jointly and ſeverally to 
J. S. he may elect to ſue them 


Jointly or ſeverally; but if he 


ſues them jointly, he cannot 
fue them ſeverally: So if A. 
and B. Joint-traders become 
Bankrupt, and there are joint 
and ſeparate Commiſſions ta- 
ken out againſt them, and A. 
and B. before the Bankruptcy, 
become jointly and ſeverally 
bound to J. S. F. S. may 
elect under Which Commii- 
ſion he will come, but he 
ſhall not come under both. 


405 
Elegit, See Writs. 
Elope- 


— — 


— 
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Elopement. 


Elopement with an Adulterer no 
Forfeiture of a Jointure. Page 
e 


Enrolment, See Jnrolment. 


Entry. 


The ſame Length of Time which 
will bar an Entry, ſhall bar 

a Right of Redemption. 
288 (N) 


Where a Diſſeiſor makes a Leaſe 
to a Man and his Heirs du- 
ring the Life of J. S. and the 
Leſſee dies, living J. S. this 
ſhall not take away the Entry 
of the Diſſeiſee. 368 (N) 


Equity. See alſo Court of Chan- | 


cery. 


One ought not to be condemned | 


to pay Coſts in Equity, for in- | 


fiſting on a Right which the 
Law gives him. 205 
Where Lands in Fee deſcend to 
an Infant, the Parol ſhall de- 
mur in, Equity as well as at 


Law. 


Erro. See Writ of Error, Tit. 
| CUrits. 


In a Forecloſure againſt an In- | 
fant, though the Infant has | 
fix Months after he comes - of | 


Age to ſhew Cauſe, &c. yet 


68 | 
2 


count, nor even redeem, but 
only ſnew an Error in the De- 
cree. Page 352 
If a Decree be obtained and in- 
rolled, ſo that the Cauſe can- 
not be reheard, there is then 
no Remedy but by Bill of 
Review, which muſt be on 
Error appearing wn” the Face 
of it, or on Matter ſubſequent 
thereto. 371 


Eſcape. 


One convicted of Felony within 
Benefit of Clergy, and ſen- 
tenced to be tranſported for 
ſeven Years, continues a Fe- 
lon till actual Tranſportation 
and Service for ſeven Years, 
purſuant to the Sentence ; and 
if a Stranger aſſiſt ſuch Felon 
convict, being in Cuſtody un- 

der Sentence of Tranſporta- 
tion, to eſcape out of Priſon, 
the Perſon aſſiſting is Acceſ- 
ſary to the Felony after the 
— 439 


 Eftate in Fee-ſimple abſolute, 


In the Pleading of a Purchaſe or 
| Mortgage, the Defendant muſt 
plead, that the Seller or Mort- 
gagor was, or pretended to be, 
ſeiſed in Fee. 281 
The Words, I devife all my 
% Temporal Eſtate,” or * all 


he cannot rayel into the Ac- | 


I 


// / c ns 


— 


— 


contained in 25 Ta IRD Vo LUME. 


yu 


* in Fee qualified, or 0 
3533 


Tenant in Tail of a Rent grant- 
ed de novo, without any Re- 
mainder over, ſuffers a Reco- 
very; this will not paſs an ab- 
ſolute, but only a determina- 
ble, Fee, viz. ſuch as muſt 
end on the Death of Tenant 


in Tail without Iflue. Page | 


230 


Elan in Fre- tail. 


* is articled to be inveſted 
in a Purchaſe, and ſettled on 
A. in Tail, Remainder to him 
in Fee. 4. has neither Wife 

nor Iſſue, and by a Fine 


only might diſpoſe of the | 


Lands if ſettled ; yet (by the 


Opinion of the Lord Chan- | 


cellor King) the Money ought 
not to be ordered to be paid 
to A. 13 

Quere. tamen, and ſee the Note 

 ſubjoined. 

Deviſe to my Son A. for Life, 
Remainder to his firſt Son in 
Tail Male, Remainder to his 
ſecond, third, fourth and 
fifth Sons ſucceſſively, without 

ſaying for what Eſtate, or any 
Words tantamount. A. has 

two Sons, the former of whom 
dies in his Life-time; the ſe- 
cond Son ſhall have an Eſtate- 
tail, being the firſt Son at his 
Father's Death. 2. 178 

Tenant in Tail of Lands mort- 
gaged is not bound to keep 
down the Intereſt, And note, 

Vo r. III. 


1¹»ꝛ— 


* 
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Lad. i. 


| this was ſo reſolved in the | 


Caſe where /Tenant in Tail 
died during his Infancy; and 
conſequently before he had it 

| in his Power to ſuffer a Re- 
cover. Page 23 5 
An Eſtate autre vie may be 


mainder to B. 262 
All Eſtates-tail are Eſtates of In- 
heritance, to which Dower is 
incident, and muſt be within 
the Statute de donis, not lia- 
ble to be forfeited, nor pu- 
niſhable for Waſte, 263, 265 
A, Tenant for Life, Remainder 
to B. in Tail, there is Tim- 
ber on the Premiſſes 
decaying. B. brings a Bill, 
praying the Timber may be 
cut down ; which is decreed, 
on leaving ſufficient for Bootes, 
Repairs, Tc. and making Sa- 
tistaction for the Damage done 

4 the Tenant for Life on the 
Premities, 268 


Eflate pur autre vie, And what 


Limitations may be made there- 
2 See GP: | 


Eflate for Life.. See more Tit. 
face for Tears. 


Thane: for Life of Lands mort- 


| gaged, is obliged to keep down 


the Intereſt. "24 
A. Tenant for Life, Remainder 
to B. in Tail; of an Eſtate 
whereon there is Timber great- 
ly decaying ; the Court will 
not allow the Tenant for Life 
to have any Share of the Mo- 
ney , ariſing by Sale of the 


| Timber, but will ſee that fuf- 


7 K tient 


I 


limited 'in Tail to 4, Re- 


greatly 
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| ficient be left for Repairs, 

Bootes, Cc. ahd that the Te- 
nant for Life have Satisfaction 
made him for whatever Da- 
mage is done on the Premiſ- 


ſes by him held for Life. Page 


268 

A. "Tenant 65 Vears, Remainder 
to B. for Life, Remainder to 
C. in Fee, A. is doing Waſte; 
B. though he cannot bring 


Waſte, as not having the In- 


heritance, yet he is intitled to 
an Injunction. 151d. (N) 


Eſtate in Contingency. See Con- 


tingent Intereſt, Truſtees for 
prefer eng Conti * Remain- 


Eftate by Copy "m Court Roll. See 


Eſtate by the Curteſy. See Cut: |. 
teſp. | 


Eftate in Dower, See Dower. 
Eſtate by Implication. See Im- 


plication. 
Eftate in  Fointenancy. See 
Jointenants. 
Eſtate in Remainder. See Re- 
mainder. 


Eflate in Reverfion. ce Re- 


verſion, 


| 


| | 


Eflate for Years, See Truffs 
for raifing Portions and Pay- 
ment of Debts, under Tit, 


Portions, Trufts, 


One ſeiſed of Lands in Fee in 
A. and of a Term 
for Years in B. deviſes all his 
Lands, Tenements and- Real 
Eſtate in A. and B. to F. S. 
this will not the Term, 
eſpecially if there be another 

Clauſe in the Will which diſ- 
poſes of the Perſonal Eſtate. 

26 

One poſſeſſed of a Term for 

Years deviſes it to A. for Life, 

Remainder to the Heirs of A. 

it ſeems this ſhall, on A's 

Death, go to his Executor, and 

not to his Heir, 29 

Terms for Years are expreſly 
mentioned in the 11 & 12 
W. z. cap. 4. ſet. 4. (made to 
prevent the Growth of Popery) 
ſo that a Papiſt is by that Act 
diſabled to take any Leaſehold 
as well as Freehold Eſtate by 
Will. 46 

But a Papiſt is not diſabled to 
take Leaſes for Years (being 
Perſonal Eſtate) by the Sta- 
tute of Diſtribution. 48, 49 

An Executor in Truſt for an In- 
fant of a Leaſe for gg Years, 
determinable on three Lives, 
on the Lord's refuſing to re- 
new but for Lives abſolutely, 
complies with the Lord, and 

the Years into Lives ; 

Infant's dying under 


_ and Inteſtate, this ſhall be 
a Truſt for his Adminiſtrator, 


99 
1 


and not for his Heir. 


contained in the 'T HIRD Vokunx. 
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A renewed Leaſe ſhall follow 


the Nature of the original one. 


101 
One poſſeſſed of a ot 


Term for Years, dif of it 
by Will, and afterwards re- 
news it; the Renewal no Re- 
vocation of the Will. 168 
Secus, had it been the Caſe of a 
Leaſe for Life, 170, 171 
Where one has a Term for 
Years as Executor, and aſter- 


wards purchaſes the Inheri- | 
tance, the Term is not merged, 
and why, 329] 


Term attendant on the nur. 
tance. 


A Term by an Executor 
in Truſt to attend the Inheri- 
tance, ſhall, in Equity, fol- 
low all the Eſtates created out 
of it, 


ſubſiſting upon it. 330 


Limitation of Terms for Nears, 
Money, &c. See alſo Devile, 


Legacy. 


One gives a y of 200 l. a- 


yoke Children dies i in the 1 


and all Incumbrances | 


Deviſe of a Tem to M for Life, 
Remainder to the Children 4. 
mall leave at his Death, and 
if the Children of A die with= 
out Hive, then to . the 
Children of A. die without 
leaving any Iſſue living at the 
Time. of their Death ; this a 
good Deviſe over to B, Page 
288 
Where the Words uſed in a Dl 
viſe of a Leaſehold would 
make an expreſs Eftate-tai}, 
were it in the Caſe of a Free- 
hold. there a Deviſe over of 

| ſuch Leaſehold is __ 

if the Words in the 

Deviſe would, in the Caſe of 
a Frechold, make an Eſtate- 
tail only by Implication. 2 59 
One deviſes a Term for Years to 
A. and if A. dies without a 
Child, then to B. this is a 
Deviſe to B. upon ſuch 
ingency, and the Court 

will aid the Deviſee over, b 

directing an Account and Diſ- 
covery of the Eſtate, in order 
to ſecure it in Caſe the Con- 
* ſhould happen. 300, 
* 304 


Bhat af Wit, 


| If a Father buys a Gentleman 
fenſoner: Place, or a Com- 
miſſion in the Army, for his 
Son ; it is an Advancement 


pro tanto, though but an Of- 


of the Teſtator; though this 


Legacy lapſes, as to the Lega- 
tee dying under twenty-one, 
yet it is well given over to the 
ſurviving Children. 113 


| 


fice at Will, 


317 * 


— 


Lands are deviſed to A. und B. 
eee. 


—— 


— 


— 
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1 


* 


in Truſt to ſell; though the 
Inheritance be in Abeyance, 
yet the Truſtees by a Fine may 
make a good Title by Eſtop- 
pel. Page 372 


__ Witneſs. 


A Breach of Truſt Evidence of | 


the greateſt Fraud, 131 
An Infant's Anſwer cannot be 
given in Evidence againſt him, 


In an Indictment againſt one as 
Acceſſary after the Fact to a 
Felony, by receiving, &c. an 
Outlawry or Attainder in a 
particular County, may, as 
the Caſe may happen to be 
circumſtanced, be ſome Evi- 
dence to a jury of Notice to 
an Acceſſary in the ſame 

County, but cannot, with any 
Reaſon or Juſtice, create an 
abſolute legal Preſumption of 

Notice. Page 496 


becauſe it is not the Infant's | / 


Anſwer, but the Guardian's, 
who only is ſworn to it, and 
not the Infant. 237 
The Anſwer of a Feme Covert 
no Evidence againſt her Huſ- 
band; N. If it may be read 
againſt herſelf when diſcovert. 
23 


A Bond or Mortgage is, primd 


facie, good Evidence of a 
Debt; but in Caſe Fraud ap- 
pears, the Obligee, &c. ought 
to prove actual Payment of 
the Money, 289 
Where a Bond is given, and no 
Intereſt appears to have been 
paid for 20 Years thereon, it 
is preſumptive Evidence that 
the Bond: has been fatisfied, 
unleſs ſomething appears to 
anſwer that Length of Time, 
3 6, 
Where ſee in the Note — — Bos 
' dence has been thought ſuffi- 
cient to take off ſuch Preſump- 
tion bf Payment. 
In the Caſe of a ſpecial Verdict, 


the Judges are to determine | 


the Law upon the Fact as 


found: poſitively by the Jury, | 


Parol Evi dence. | 


No Parol Evidence ought to be 
admitted in the Caſe of a De- 
viſe of a Guardianſhip, any 
more than in the Caſe of a 
Deviſe of Land. 51 
Parol Evidence not to be'admit- 
ted touching the Teſtator's In- 
tention, and why. 354 


Examination. See allo Depo- 
ſitions, Witnels. - 


A Commiſſion being granted to 
examine Witneſſes at Agiers, 
the Plaintiff died, by which, 
in Strictneſs, the Suit abated, 
but the Witneſſes were ex- 
amined there before. Notice of 
the Plaintiff's Death; the Ex- 
amination held regular, though 
one of the Witneſſes was li- 
ving, 195 
| The Defendant being a weak 
Man, and to be examined on 
Interrogatories; the Maſter or- 
dered to take ſuch Defendant's 
Examination, leſt, he ſhould 


and not upon the Evidence of * 


the Fact. — 9 


unwarily admit ſometbing a- 
1 gainſt 


e * Nr 72 VT Ke 
contained in the THIRD VOLUME. 


— 
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5 » Page 289 


, o . ; F 5 * 7 
In Perpetuam rei memoriam. 
« - K f * 


A Witneſs was ordered wb w_ 


md bene eſſe, where the 
Thing examined into, lay on- 
ly in the Knowledge of the 
Witneſs, and was a Matter of 
great Importance, though the 
old or inſim. 77 


After Publication. 


amined dm In tories, and 
tiff ought not to have a Com- 
miſſion to examine Witneſll 

dant's Examination; this tend- 
ing to multiply Cauſes, and to 
make them endleſs. ' 413 


whole Bill, and on arp , 9 | 


ſtand for an Anſwer, without 
laying one way or other whe- 
ther the Plaintiff might ex- 
cept ; this muſt be intended a 
— Anſwer, and the 
If a Demurrer be to Part of K. 
Bill, and an inſuffi . t . 
ſwer to the Reſidue; yet the 


the Demurrer is cept 
. Voir, +> 


* 


Y 


fn 


until 
argued. 0 326 | 
* | | 


But if to a Bill the Defendant | 
* anſwers as to Matter of Diſ 
doverx, and pleads only as td 
Relief, the Plaintiff may ex- 
cept to any Matter of Diſ- 
covery before the Plea argued ; 


| | 5 
E rcommunſeato Capiendo. 


See Writs, 


ane Ream,” 56 ea 
Exciſe, 


A. by his Intereſt with the Cotn- 
miſſioners of Exciſe, gets an 
Revenue for B. who in Con- 
ſideration thereof gives a Bond 
to A. to pay him 10 J. per 
Ann. as long as B. enjoys the 
gainſt ſuch Bond. 391 
Though the Exciſe was no-Part 
of the Revenue at the Time 
of making the Statute of 3 
© 6 Ed. 6. yet there may be 
good Ground to conſtrue it 
within the Reaſon and Miſ- 


See alſo 


| Execution. | 
| tion. 


Injunc- 


the Petty Bag, after which he 
*. by an InjunRtion/ 
Plaintiff, though hindered by 
the Injunction, cannot yet fue 


— 


0 
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1 


out Execution without a Scire 
Facias. Page 36 


2y. If in ſuch Caſe he could 


not have taken out Execation, 
and have continued by Vice- 
comes non mifit breve? ibid. (N) 
A. died ſeiſed of ſome Lands in 
Fee, and conſiderably. indebt- 
ed by Judgment and 
Contract. After the Death of 
A. and before the Eſſoin Day 
of the next following Term, 


many of the Judgment Cre- | 


ditors delivered Neri Factas's 
to the Sheriff, and took the 
Goods and Furniture of A. in 
Execution, In this Caſe it 
was held, that the Judgment 
. Creditors having lodged their 
, Writs of Execution with the 
Vacation 
that the Party died, it related 


to the Teſte of the Writ as to 
all but Purchaſers; and con- 


ſequently, that the Goods by 
Relation were evicted in A. s 
Life-time, and therefore the 
ſimple Contract Creditors could 
not, as they petitioned, be ad- 
mitted to ſtand in the Place 
of the judgment Creditors on 
the Land, and be 
oportion as the others 


out in Pr 
had exhauſted the Perſonal 


Eſtate. 399, 400 (N) 


Executoz. See alſo Admini- 


ſtratoz, Aſſets, Debts, peir, 
CTruſt. | Frey; 


[ 


One poſſeſſed of a Term for 

| Years, deviſes it to A. for 

Life, Remainder to the Heirs 

of A. it ſeems this ſhall, on 

 4.'s Death, go to his Execu- 
2 


le |. 


— 


— 


paid there- 


tor, and not to his Heit. Page 


| 2 
A Woman having a Baſtard 
leaves a Perſonal Eſtate to her 
Executor in Truſt for the 
Baſtard, who dies Inteſtate, 
without Wife or Iſſue. The 
Executor brings à Bill againſt 
one who has Part of this Per- 
ſonal Eſtate in his Hands ; the 
Defendant demurs, berauſe 
the Attorney General and the 
Adminiſtrator are not Parties; 
the Demurrer diſallowed, for 
that the Executor has the le- 
gal Title, and conſequently 
may ſue for the Eſtate. 33 


Truſtee, and though 
a Reſiduary Legatee, may ſuc 
for the Perſonal Eftate in E- 
quity as well as Law, unless 
the Ceftuy. que Truſt will op- 

ſe it. Al 42065434 

Where an Executor has an ex- 
reſs Legacy for his Care and 
ains, though the next of Kin 

has alſo an expreſs Legacy, 
yet the Surplus ſhall be diſtri- 
buted, eſpecially if ſuch Sur- 
plus was intended to be diſ- 

Where an Infant Executrix un- 

der ſeventeen marries an Huſ- 

band of full Age, this does 
not determine the Adminiſtra- 
tion. in 88 
An Executor in Truſt is not a 


que Truft, as he is liable to be 
ſued by Creditors, and to an- 
| (wer Coſts. 1317 
A. dies indebted hy one Bond to 

B. and by another Bond to 


| good Witneſs for his Caf 


Ci. and ſeaves B. Executor, 
| " who 


eee in a Taro — 


— 


who intermeddles with the 
Goods, and dies before Pro- 
| bate; 24. As B. might have 
retained the Goods in his 
Hands, his Executors have 


not the ſame Power? Page 
. 18 | 
Any voluntary Bond is good a- 
an Executor, but to de 
poſtponed to a ſimple Con- 
tract Debt. ebe 
The Court never allows an Exe- 
cutor for his Time and Trou - 
ble, eſpecially where there is 
an expreſs for his 
Pains, Sc. neither will it alter 


* 


the Caſe, that the Executor 
renounces, and yet is aſſiſting 


to the Executorſhip ; nor even 
though it appears | that the 
Executor has deſerved more, 
and benefited the Truſt, to 
the Prejudice of his own Af- 
fairs. | $ 249 
Where there are two Execators, 
and one renaunces, he is on 
at Liberty to accept of the 
 Executorſhip ; ecus, where 
both renounce. ' 251 
Though in this Matter, theCom- 


mon La 


Civilians, : the latter holding, 
that a Renunciation once made, 


though only by one e them, 
is peremptory. 1 (N) 
An Executor in Truſt who had 
no Legacy, and where the 
Execution of the Truſt was 
likely to be attended with 
Trouble, at firſt refuſed, but 
afterwards with the Re- 
ſiduary Legatoes, in Conſidera- 
tion of 100 Guincas, to act in 
the Executorſhip, and he dy- 


ing before the Execution of 


| 


| 


| 
1 
| 
F 


wyers differ from the | 


£. 


a d be a Bill to 
be allowed theſe 100 Guineas 
. out of the Truſt Money in 
their Hands; but the Demand 
Wan Gilallowed. | . Page 5 
252 (N) 
An dae, Adminiſtrator or 
ruſtee, buys in or com- 
— 5 " Debts, Ge. it hall 
enure to the Benefit of the 
Teſtator, G&W. 25a (N) 
At Common Law, and before 
the Statute of Frauds, Ce. if 
2 Man granted a Rent to A. 
his Executors and Aſſigns, du- 


ting the Liſe of B. and after- 


wards the Grantee had died; 
ing an Executor, but no 
the Executor ſhould 
had the Rent, in 
it being a Freehold, 


7 
*. 


5 
nh 


To 
: 


* 
; 


5 


8 8 
" 


88 


2 
2 


OT 


N 


. Legatees, 
them for a va- 
ofideration aſſigns 
e R to A. 
afterwards for a valuable 
Conſideration affigns his whole 
Rehduum to the other _ 
-cutor if both are but 
en Action, the firſt Ahn 
ment muſt take Place. 308 
An Executor, Adminiſtrator or 
Truſtee for an Infant, neglects 
to ſue within fix Years; the 
- Statute of Limitations ſhall 
bind the Infant. 430g 


A 


851 


2 


mw 
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A Term aſſigned * an Execu- 
tor, in Truſt to attend the 
| Inheritance, ſball, in Equity, 
follow all the Eſtates created 
out of it, and all Incum- 
brances ſubſiſting upon it; 
but the Term being by. this 
Means become not Aſſets at 
Law, the Executor who aſ- 
ſigned it, is liable to the Cre- | 


| ditors, as for Aa Devafiauit. 


- | Page 330 
A. covenants for himſelf and his 
Heirs, that a Jointure-Houſe 
| ſhall remain to the Uſes in 
the Settlement; the Jointreſs 


cannot bring a Bill againſt the | 
Heir for a Performance, with- | 
out making the . a | 


„ 31 


Though in a Bill brought by a | 
inſt the Heir to | 
forecloſe, the Executor of the 


Mortgagee agai 


Mortgagor need not be a Par- 
ty, and why. 


for the Court to inſiſt on it, 


until ſome Miſbehaviour; but | 


where one by Will charged 


OM the Reſidue of his Perſonal 


Eſtate with 40 J. per Ann. to 
his Wife, to be paid Quarter- 
ly, the Executor was ordered 
to bring before the Maſter 
ſufficient! in Bonds and Secu- 
rities to anfwer this Annuity. 


336 | 


The Spiritual Court has no Pow- 
er to require Security of an 
Executor for a due Admini- 


ſtration of the Aſſets. 337 (N) 


Where an Executor before Pro- 
bate files a Bill, and after- 


wards proves che Will; ſuch 
. . . I 1 


| Though, generally ſpeaking, an 


| 333 (N) | 
Where the Will does not re- 


. quire that the Executor ſhall | 
give Security, it is not uſual | 


ſu t Probate FRO 
Bill a one. Page 351 
A Choſe en Aion (as a Boch 
cannot paſs by Delivery in 
Nature of a Donatio  cauſd 
mortis, in Re it muſt be 
ſued in the Name of the Exe- 
cutor. 358 


Executor or Truſtee com- 
pounding or releaſing a Debt, 
muſt anſwer for the ſame ; 


{\ 2 1 


the Teſtator's E- 
— it is an Excuſe, 381 
Where an Executrix of A. who 
was y indebted to divers 
Perſons in Debts. of different 
Natures, being ſued in Chan- 
cery by ſome of them, ap- 
and anſwered imme- 
diately, admitting their De- 
mands, (ſome of the Plaintiffs 
being her own Daughters) and 
others. of the Creditors ſued 
= Executrix at Law, where 
Decree not being plead- 

able, they obtained . a 
ments; yet the _ wo N 


Court of Chancery 

juſt Debt, and | toi 
Priority in Point rag rl 
was ed in the Order of 


Payment, and the Executrix 

protected and indemnified- in 

obeying ſuch Decree. 402 (N) 
See more of Surplus and Refi- 
duary Legatees, ua" had 
Bact. n 


Expoſition of Mas. c. 
.-. (© Devile, Will, 


e ; 
n 


for 


ä 


contained in the THIRD VOLUME. 


for Years in B. deviſes all his 


Eſtate in A. and B. to F.S. 
and his Heirs; this will not 
is the Term, eſpecially if 

F tank be another Cllole in the 
Will which diſpoſes of the 
Perſonal Eſtate. Page 26 
A. has two Sons B. and C. and 
on the Marriage of B. A. 
ſettl 
B. in Tail; and A. being 
ſeiſed in Fee of the Reverſion 
of theſe Lands, and of other 
Lands in Poſſeſſion, deviſes 
all his Lands and Heredita- 
ments, not otherwiſe by him 
ſettled or diſpoſed of ; the Re- 
verſion in Fee will paſs. 56 
One deviſes all his Lands in A. 
B. and C. and elſewhere, The 
Teſtator has Lands in A. B. 
and C. and Lands of much 
greater Value in another 
County; the Lands in the 
other County ſhall paſs by the 
Word elſewhere. 61 
A Will began, As to all my 
e worldly Eſtate, my Debts 
being firſt paid, I give, &c.“ 


the Real Eſtate held liable to 


the Debts, nothing being de- 
viſed, till the Debts ſhould be 
paid, | I, 
Deviſe of all one's Houdhield 
Goods and other Goods, Plate, 
&c, to A, the Reſidue of my 
Perſonal Eſtate to B. the 
ready Money and Bonds do 
not paſs by the Word Goods, 
for then the 'Bequeſt of the 
Refidue would be void. 112 
Deviſe to ſuch of the Children 


of A. as ſhall be living at his 


Death. A. has Iflue B. who 
becoming Bankrupt, gets his 
Vo I. III. 


art of his Lands on 


| Certificate allowed, after which 
Lands, Tenements and Real 


See alſo the Note ſubjorned. 


A. dies; this contingent In- 


tereſt in the Bankrupt is aſ- 


fignable by the Commiſſioners, 
the Words of the 13 Elia. 
empowering them to aſſign 
over all that the Bankrupt 
[himſelf] might depart withal, 
and here the Bankrupt might 
have releaſed this contingent 
Intereſt, Beſides, the later 
Statutes R Bankrupts 
mention the Word Peſſibility. 

* ee eee 
How in an Injunction the Words 
Licebit autem (for the De- 
fendant in Equity) placitum 
ad Communem Legem e. 
& ad Triationem inde Proce- 
dere, & pro defettu Placiti 
FJudicium intrare, are to be 
underſtood. 146 


One by Will deviſes that all his 
Debts and Legacies ſhall be 
paid out of his Perſonal E- 
te, and if that not ſufficient, 
then that his Executor within 
twelve Months after his Death, 
hall ſell or mortgage ſo much 
of his Real Eſtate as ſhall ſuf- 
 fice for that Purpoſe, and 
(inter al) gives a 185 of 
1000 J. to J. S. who dies 
within a Year, and the Per- 
ſonal Eſtate is not ſufficient; 
this is a veſted Legacy, and 
ſhall be paid to the Executor 
of J. S. the Legatee, though 
charged upon Land; for the 
Words within twelve Months, 
denote the ultimate Time, but 
the Executor may pay it ſoon- 
er. 172 
Deviſe to A. until B. ſhall at- 
tain forty Years; B. dies be- 
70 fore 
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fore forty; A.'s Eſtate ceaſes. 
Secus, if the Deviſe to A. be 
| made a Fund to pay Debts or 
Portions, which cannot be 
raiſed until B. ſhall have at- 
tained his Age 
vhich Caſe the Word hall is 
taken for /hould., Page 176 


Deviſe to my Son A. for Life, | 


Remainder to his farſt Son in 


Tail Male, Remainder to his 


ſecond, third, fourth and fifth 
Son ſucceflively, without ſay- 
5 ng for what Eſtate, or any | 
ords tantamount, A. has 
two Sons, the former of whom 
dies in his Life-time ; the ſe- 
cond Son ſhall have an Eſtate- 
tail, being the fir/t Son at his 
Father's Death. 178 
One makes his Wife his /ole 
Heireſs and Executrix of all 
his Real and Perſonal Hates 
to. fell and diſpoſe thereof at 
her Pleaſure to pay his Debts 
and Legacies, and gives his 
Brother (who was his next of 
Kin and Heir) 51. the Wife 
has the Reſidue 15 her own 
- Uſe, and not as a Truſtee, 193 
Money articled to be laid out in 
Land, and ſettled on the Huſ- 
- band and Wife and Iflue, Re- 
mainder to the Huſband in 
Fee, will, in Caſe there is 
no Iſſue, paſs by the Huſ- 
band's Deviſe of his Real E- 
' ſtate, though the Money was 
never laid out; but this muſt 
be underſtood, provided it. be 
the Intention of the Party 
that it ſhould paſs as ſuch ; 
for if it appears to have been 
| his Intention to paſs it as Per- 
ſonal Eſtate, by deſcribing it 
as ſo much Money agreed to 
1 


of forty; in 


ä 


: 


be laid out in Land, it will 
then paſs as Perſonal Eſtate, 
and by a Will not atteſted by 
three Witneſſes ; ſo that this 
ſeems to depend on the Inten- 
tion of the Party, | without 
whoſe particular Interpoſition 
it is, primd facie, Land, and 
will belong to the Repreſen- 
tative of the Real Eſtate. 
Page 221822 (N) 
Where a Plea is ordered to ſtand 
for an Anſwer, it muſt be 
intended a ſufficient Anſwer, 
and conſequently the Plaintif 
cannot except to it. 239 
The 42. . deviſe all my 
al 2 the ſame 
* 1 deviſe all my worldy 
10 Eflate,” 100 pals a Fee; and 
this is the plainer, where it is 
afterwards Fad, all the Reſt 
of my Real Eſtate, the Word 
Reft being a Term of Rela- 
tion, 295 
If 1 deviſe all my Lands and 
Hereditaments in Dale, and 
have a Manor i in Dale; the 
Manor, as it is an Heredita- 
ment in Dale, will paſs; but 
if I have a Manor in Dale, 
and alſo Land there which is 
not Parcel of the Manor, it is 
a Queſtion whether the Manor 

will paſs. 4 30 
If I have Frechold and Copyhold 
Lands in Dale, and deviſe all 
my Lands and Hereditaments 
in Dale to pay my Debts; 
only my Freehold ſhall pn, 

if that be ſufficient ; forms i 
I have ſurrendered my copy 
hold to the Uſe of my 0 

f 


One e gives all his Houſe- 
Goods and . 


contained is the TAN Vous, 


of Houtheld; the Mate; Hops, \ 
Beer, Ale, and other Victuals 


in the Houſe, do not pals; | 


but the Clock, if not fixed to 
the "Houſe, ſhall paſs; 


One has no Land in A. but has 
Tithes there, and deviſes all 
his Land in A. the Tithes, as 
they are iſſuing out of the 
Land, and Part of the 330 
fits thereof, ſhall paſs. 


One with Lemon Juice ** ned 5 


a Receipt written on the In- 
ſide of a Bank Note, but 
.- called an Indorſement ; this | 
held to be Raſing an Indorſe- 
ment within 8 & 9 3. cap. 


19. ſe#.36. and to be Felony | | 


wit Clergy. 419 
If chere be pg OY known 
Word to expreſs a Thing by, 
no Deſcription, though with 
an Anglice, will be ſufficient. 

433 (N) 
What is meant by a Clerk con- 

vie, 444 
In what Caſes, and under what 

Circumſtances, an —.— 

on Law, without N 

ords, may I, or — 
away che N of: a former 

Law. 491 


Extent. 


Where a Judgment was given 
to a Papiſt, it was determined 
he could not extend the Land, 
ſince that would give him an 


Intereſt in the Land, contrary 
to the 


12 M. 3. cop. 4. 46(N) 


but 
not the Guns or Piſtols, if 
uſed as Arms in riding, or 
ſhooting Game. Page 334 


| 


| 


expreſs Words of 11 & | 


| 


If the Wife Wn) a Judgme 


ent, and 
it is extended upon an Elegzt, 


the Huſband may a it 
72 a Conſideration. So 
if a Judgment be given in 

Tut for u Fame Se, who 

- marries, and by Conſent of 
her Truſtees is in Poſſeſſion 
of the Land extended, the 

- Huſband may aſſign over the 
extended Intereſt ; and by the 
_ fame Reaſon, if the Feme has 
a Decree to hold and enjoy 
Lands, until a Debt due to 
her is paid, and ſhe is in Poſ- 

ſeſſion of the Land under this 
Decree, and marries; the Huſ- 

band may aſſign it without 
any tion; for it is in 
N of an Extent. Page 
__— — 9 


Lord grants the Freehold of 
the Copyhold to him in Fee; 
the Copyhold, though intail- 
ed, is dren — _ 9 
1 A be a Copy- 
holder in Tail, ieder to 
B. in Fee, ane A. takes a 
Grant from the Lord, of the 
Frechold to him and his Heirs, 
| and dies without Iſſue; is not 
B. in whom there was once a 
veſted Remainder in Fee of 
the Premiſſes, intitled to the 
fame? 10 (N) 
Where one has a Term for 
Years as 8 and after - 
wards purchaſes we Inheri- 
tance, without having aſſigned 
the Term; the Term is not 
„leſt it ſhould 
occaſion a Devgftovit. 29(N). 


at02s. 


A Tan LE of the Principal —̃— 


Fato2s. 


F I ſend Goods to a Factor to 
diſpoſe of for my Uſe, and 
he becomes a Bankrupt, theſe 
Goods are not liable to the 
Debts of ſuch Bankrupt. Page 


_— 
A Trader in Lond having . 
ney of J. S. (who 2 in 
Halland) in his Hands, bought 
South-Sea Stock, as Factor for 
S. and took the Stock in 
is own Name, but entered it 
in his Account Book; as 
bought for F. S. after which 
the Trader became a Bank- 


rupt; this Truſt Stock not 
liable to the Bankruptcy. 
137 (N) 


Brokers or Factors who act for 
their Principals, not liable in 
their own Capacities. - 


Father and Child, 


A Father intruſts his Heir a 
parent, then an Infant, to 
Care of. a Servant. The Heir 
comes of Age; the Servant 

takes a Bond from the Heir, 
which Bond is ſecreted from 
the Father, and the Heir has 

not wherewithal to pay the 
Bond; Equity will ſet the 
Bond aſide, as obtained by 


Fraud, and a Breach of Truſt. 


The Guardianſhip of a Chill 
does by the Law of Nature 
belong to the Father, who is 
at Liberty, in a peaceable 
Manner, to take him where- 


ever he finds him. 


279 


154, 155 


The Father is the 
of what is a fit — for 
his Child, for which Reaſon 
the Court of Ohancery will 
ſupply the want of a Surren- 
der of a Copyhold deviſed che 
a Father to his Child, ' 

_ withſtanding he has otherwic 

| r for him. Page 284, 

| "mos 

Fee⸗ſimple and Fee-tail. Fee 

Eſtates. 


F 


Felony, See alſo Duttawyy, 


Where the Huſband was attaink 
ed of Felony, and pardoned 
on Condition of Tranſporta- 
tion ; and afterwards the Wife 
became intitled to ſome Per- 
ſonal Eſtate, as Orphan to a 
Freeman of London; this Per- 

ſonal Eſtate was decreed to be- 
long to the Wife as to a Feme 
Sole. * 

A Bill in Equity lies not to com- 
pel the 1 of an A- 
greement to oney in 

Conſideration bf on ſtifled 
a Proſecution for F . 279 

One with Lemon Juice takes out 
a Receipt written on the In- 
fide of a Bank Note, but call- 
ed an Indorſement ; this held 
to be Raſing an Indorſement 
within 8 & g9 N. z. cap. 19. 
ſect. 36. and to be Felony 
without Benefit of Clergy. 

5 

One convicted of Felony within 
Benefit of Clergy, and ſen- 
tenced to be tranſported for 
| ſeven Years, continues a. Fe- 


"uo till actual * 


933 =} * 2” © 


| contained in ; the Tump Vorunk. 


—— ca ws coo — 2 — — 


and Service, purſagns. to dhe 
Sentence; and if a Stranger aſ- 
ſiſt ſuch Felon convict, being 
in Cuſtody under Sentence of 
Tranſportation, to eſcape out 
of Priſon, (provided it be ſuch 
an 
mounts to a Receiving, Har- 
bouring or , Comforting ſuch 
Felon) ; the "© yg aſſiſting 
is Acceſſary to the Felony af- 
ter the Fact; but then in the 


fence, it muſt be charged, 
that the Offender had' Notice 
of the other Felony or Con- 
viction. Page 439 
Wbere the Indictment, has not 


the ſpecial Verdict certainly 
found any upon the Facts 
therein ſtated, and conſequent- 
ly it is unoertain, whether the | 


demeanor.; or where in ſuch 


the Indictment; In all theſe 
Caſes the Judgment given muſt 
be a Judgment of  Acquittal ; 


other Indictment conſtituting 
a different Offence. 499 


Feme Covert, | Sce Baron 
and femme. 


Tine. | 


By Marriage Articles Money 1 

agreed. to be inyeſted in a Pur- 

chaſe, and ſettled on A. in 
Tail, Remainder to A. in Fee. 
Vo L. III. 


ce as in Law a- 


Indictment for this: laſt Of. 


well charged a Felony, nor 


Priſoner be guilty of any Fe- 
lony at all, or only of « Miſ- 


Caſe the Priſoner demurs. to | 


— 


| 


” 


| 


| 


| 


but this will be no Bar to an- | 


* . 
* 


— w.*— 


| * * _ Wife nor Iſſue, 
and might by a Fine only 
diſpoſe of the Lands if ſettled; 
yet the Lord King would not 
order the Money: to. be paid 
ta A. & fartiori nat, if there 
Had been a Wife or Iſſue. 
Page 13 
But this. is cofitivey. to to the Qpi- 
nion of the Lord Macclegfield, 
and (as it is preſumed) to the 
. preſent Practice. 14(N) 
The | Levying a Fine is a Thing 
of Time, in R of the 
many Offices through which 
it is to paſs; and the Writ of 
Covenant is to be under the 
| Great Seal; by which Means 
the. Tengnt in Tail may be 
prevented from leyying ſuch 
Fine, though ever ſo much 
intended by him. ibid. (N) 
4 and B. Tenants in Common 
of Lands in Fee; A. deviſed 
his Moiety in Fee; after which 
Al. and B. made Partition by 
Deed and Fine, declaring the 
Uſe as fo one Moiety in Se- 
veralty to A. in Fee, and as 
to. the other Moiety in Se- 
 veralty to B. in Fee. Certi- 
fied by the | Judges of B. R. 
with whom the Chan- 
cellor concurred, that the Will 
of A. was not revoked by the 
Deed, and Fine levied in Pur- 
ſuance thereof. 169, 170 (N) 
Where the Hyſband, for a valu- 
able Conſidetation, covenants 
that his Wife ſhall join with 
him in @ Fine; Equity will 
entorce a Performance of ſuch 
Covenant. 189 
Were autem, If it can be made 
. appear to have been impoſſi- 
bie for the — to 1 * 


7D . Cure 


* 


4 T ABLE of the Principal Manner 


cure the Concurrence of his 
Wife, (as ſuppoſe there are 
Differences between them ) 
and the Huſband offers to re- 
turn all the Money with In- 
tereſt, and to anſwer all the 
— whether in ſuch a 
would not diſ- 


t? Page 189 (N) 
A — and five Years Non- claim 
held, in Favour of a Pur- 


chaſer, to Bar a Truſt Term | 


though the Cuy que Truſt 
was an Infant. 310 (N) 
Lands are deviſed to 4 and B. 
and to the Heirs of the Sur- 


vivor, in Truſt to ſell; though 


the Inheritance be in Abey- 
ance, yet the Truſtees by a 
Fine may make a good Title 


by Eſtoppel. 372 


Fine ſur Conceſſerunt. 


A Church Leaſe for three Lives 
was deviſed to A. for Life, 
Remainder to B. her Huſ- 
band for Life, Remainder to 
the firſt and every other Son 
of B. by A. in Tail, Re- 
mainder to the Heirs Female 
of B. by A. in Tail, Re- 
mainder to the right Heirs of 
A. B. died, whereupon his 
Son C. (whom he had by A.) 
brought his Bill, praying, "his 
the Leaſchold Premiſſes (ſome 


of the Lives whereby the ſame | 


were held being dropt) might 
be renewed and ſettled on A. 


for Life, Remainder to the 


Plaintiff and his Heirs ; the 
Court ordered that a Fine fur 
 Conceſſerunt ſhould be levied 
2 V2 f 


| 


ty 
reg Huſband from his 


| 


| 


| 


by A. and C. and that 


by « 
r Conveyance of ' Leaſe 

— get Releaſe the Premiſſes 
ſhould be conveyed in Truſt 
to A. for Life, Remainder to 
the Plaintiff C. and his Heirs, 
Page 266 N) 


Fine relating to Copybolds. See 
Copyhold. | 


Fleet Pulon. 


One who has been a Priſoner. in 
| Newgate for Debt, but aſter- 
wards removed to the Fleet, is 
excommunicated; the Court 
of Chancery will not order 
the Curſitor to make out the 
Writ of Excommunicato Ca- 
piendo to the Warden of the 
Fleet; but the Writ may be 
directed to the Sheriff, ho 
may return a Non eft Inventus, 
on which Return the Court of 
B. R. may grant an Habeas - 
Corpus to bring up the Pri- 
harge him 


ſoner, and thereon c 


with an Excommunicato Ca- 
endo. 55 
Court of Chancery ſends 
Attachments to the Warden 
of the Fleet. ibid. 


L ne See Boztgage. 
Foreign Courts, Sce Courts. 


Foxfeiture. 


Baron and Feme Defendants to 
a Bill. The Feme muſt — 


ſwer, notwithſtanding ber 
Anſwer cannot be read 


comained i in the Tum Vozuns. 


POCO 


her Huſband ; ; but the Feme 
is not bound to anſwer any 
Bill that may ſubject her to 
a Forfeiture, though her Huſ- 


band has ſubmitted to anſwer. | 


Page 238 

A Defendant not bound to an- 
ſwer what tends to accuſe him | 
of Maintenance, or of buying 
pretenſed Rights within the 
Statute of 32 H. 8. cap. g. 
ſe. 2. 


Fraud, Collufion, Coda, Im. 
poſition. See * Deeds. 


ned by Fraud may 
"= ſet N 


by Petition' only, 

111 

A Facher intruſts his Heir appa- 
rent, then an Infant, to the 
Care of a Servant; the Heir 


comes of Age; the Servant 
takes a Bond from the Heir, 


which Bond is ſecreted from | 


the Father, .and the Heir * 
not 3 to 

Bond; Eq 1 aſide 

the Banda as . by Fraud, 

and a Breach of Truſt. 129 
A weak Man gives a Bond; if it 


fide merely for the Weakneſs 
of the Obligor, if he be Com- 
pos mentis. 222 40 
The having been in drink, is not 
any Reaſon to relieve a Man 
againſt any Deed or 
ment 


| this were to encourage Drunk- | 
enneſs ; ſecus, if through the 
na 


of him who gained the Deed, 


375 


7 


be attended with no Fraud, 
Sc. Equity will not ſet it a- 


gained from him when 
in thoſe Circumſtances, for 


t or Contrivance 


; 
; 


&c. the Party from whom it 
was n was drawn in to 
/ drink. Page 130(N) 
A Bill in Equity lies to compel 
the Performance of an Agree- 
ment to ſtop a Proſecution at 
Law for a Fraud. 279 
Fraud cogniſable in Equity as 
well as at Law. ibid. 
The firſt Mortgagee permits the 
Mortgagor to keep the Title 
Deeds, and the Mortgagor 
ſhewing a fair Title, mort- 
gages the Premiſſes to a ſe- 
cond Mortgagee, to whom he 
delivers the Deeds 1 the wel 
Mo is Acceſſary to the 
| Drawing in of the ſecond, and 
ſhall not compel the Delivery 
of the Writings from him 
without paying him his Mort- 
gage Money. | 280, 281 
A Bond or Mortgage 1s 
Evidence of a Debt; but in 
Caſe Fraud appears, the Obli- 
gee, Sc. ought to prove ac- 
- tual Payment. 289 
A ſubſequent deliberate Act con- 
firming an unteaſonable Bar- 
gain, when the Party is fully 
informed of every Thing, and 
under no Fraud, nor Surpriſe, 


ſhall pak the Bargain good. 
294 

If a Men deviſes Lands in Fee 
to B. who dies in the Life of 
the Teſtator, and the Teſta- 
tor's Heir taking it that the 
Heir of B. is intitled, for a 
trifling Conſideration conveys 
and confirms the Eſtate to 
him; Equity will relieve. 318 
A. by his Intereſt with the Com- 
miſſioners of Exciſe, gets an 
Office in that Branch of the 
Revenue for B. who in Con- 
ſideration 


* 


| 


— x „ 


| 


ö 
; 
; 
[ 


[ 
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- « Gd cham gives a 
Bond to A. to pay him 10 /. 
per Ann. as long as B, enjoys 
the Place; Equity will relieve 
againſt the Bond, Page 391 


Freehold, See Matters contro- 
verted between the, Heir and 
Executor, under Tit. Peir, 
Real Eſtate, en E 
ſtate.) \ 


A Truſtee or Executor cannot 
change the Nature of the 
Truſt Eſtate, 
Leaſe for Years into a Free- 
hold, 100 
Thoug h a Freehold be not diftri- 
butable i in the Spiritual 1 
itt is in Equity. 02 
Where a Man Ret his Will, 
and afterwards purghaſes a 
Freehold, ſuch Eſtate cannot 
. paſs by the Will made before 
the Purchaſe, without a new 
Publication, 170, 171 
At Common Law, and before 
the Statute of Frauds, if a 
Man had granted a Rent to 
A. his Executors and Aſſigns, 
during the Life of B. and af- 
terwards the Grantee had died, 
leaving an Executor, but no 
Aſſignee, the Executor ſhould 
not have had the Rent, in 
- Regard it being a Freehold, 


the ſame could not deſcend to 
an Executor. 264 (N) 
Freebold deſcendible. See. Dc- | 
cupant. 


* 


K 


by turning a | 


One ſeiſed in Fee of. 2 Manor, 


Fes to F. 


of the poor 


Ja ' q 

HERE Lands of the 
Nature of. Gavelkind 

are in a. Settlement, the unſet- 
tled Reverſion continues Part 


of the old Eſtate, and ſhall 
dieſcend in Gavelkind, Page 63 


Goods, and what paſſes by 
the Deviſe thereof, {ce Ex- 
ee ot cams. 


Gant, 


grants a Rent out of it to a 
Charity for the Support of ſe- 
veral poor Perſons, and after- 
wards. grants the in 
S. the Nomination 

Perſons belongs 
to the Heir of the Grantor, 
ang. does nat paſs with, the | 
 _ Manor. WH” "1 


| 


| A DR HOI Who bad thee 


Things lying i in - Grant, as an 
 Advowſon, ſeem Nenne 
an ee 4801 


t 


Guardian. * Infant, Tru 
e. n 


Infant Daughters brought up 
that way, and had three Bro- 
thers Preſbyterians, made bis 
Will, appointing his Brothers, 
and alſo a Clergyman of the 
Church of England, Guardi- 
ans to his three Infant Daugh- 
| ters, and dies, having ſcat bis 


eldeſt hter his next 
nn to Brother 


Brother, The — man e 
two of the —— into his 
Cuſtody, and places them at 
a Boarding- School, where they | 
were bred according to the 
Church of : England, and 
brought his Bill to have the 
eldeſt Daughter placed out 


with the other Daughters. 


The three Brothers that were 
Preſbyterians brought their 
Bill to have the two Daugh- 
ters delivered to them; the 
Court declared no Proof out 
of the Will ought to be ad- 
mitted in the Caſe of a De- 
viſe of a Guardianſhip, any 
more than in the Caſe of a 
Deviſe of Land. Page 51 
A Guardian cannot alter t 
Nature of the Infant's Eftate, 
by turning the Perſonal into a 
Real Eſtate, e converſo. 
100 


One through a great Age being |. 
deprived of his Memory, and 


almoſt become Non compos, 
was admitted to anſwer by his 
Guardian, the Demand in 
Queſtion. | being but ſmall. 
111 (N)“ 
The Marrying an Infant Ward of 
the Court of Chancery, is a 
Contempt, though the Parties 
concerned in a Marriage 
had no Notice that the In- 


fant was a Ward of the Court; 


all Acts of the Court, as the 
Commitment of a Wardſhip, 
and in a Cauſe depending, to 
be taken Notice of by every 
one at his Peril. 116, 117 
So where one not a Freeman of 


London married a City Or- 
phan, 2 it did not ap- 


„ B g 


pear the Party had any No- 
Vo 1. III. 


tice of his Wise un a City 
| * yet he was held pu- 
niſhable by the Court of Or- 
ns. Page 118 (N) 
The Guardiantbip of the Child 
.. does/ by the Law of Nature 
belong to the Father; and the 
5 Right thereto cannot be taken 
from him by any other Per- 
ſon's giving a 4 though 
never ſo great, and the Father 
is at Liberty to take ſuch 
Child wherever he can meet 
with him, though not by 
Force. 154, 155 
Qyere is concerning 
Remedies for the Recovery of 
a Watd, ſuch as the Writ of 
Raviſhment of Ward, Ho- 
mine ando, and Habeas 
Corpus ; and whether, if a 
Perſon be brought into Court 
by Virtue of the latter, and 
declares he is under no Force, 
the Court will deliver him in- 
to the Cuſtody of another ? 
154 (N) 
Whether the Writ of Ejectione 
Cuſlodiæ be not the moſt goo 
Loh Method whereby to wy 
Us Right: of nenn. 
| ibid. (N) 
An Jofant's Anſwer cannot be 
given in Evidence againſt him, 
becauſe the Guardian, and not 


the Infant, is ſworn to ſuch 


Anſwer. 237 
Alſo the Sulpæna to hear Judg- 


ment muſt be ſerved on the 


Guardian. ibid. (N) 
If an Infant Plaintiff's - Guar- 
dian 2 Prochein Amy neglects 
to put in a Replication to a 
ndant's Anſwer; Quære, 
Whether ſuch Anſwer ſhall be 


* read and admitted to be true, 


7 E though 


; P 157 L E 7 the p Printipal dere, 


a never wy detrimental 
to the Infant's Inheritance ? 
Page 237 (N) 

An Allowance of Maintenance 


to a Guardian muſt be in Re- 
td to what the Infant then 


d, and not to what falls in 
- « afterwards, 368 


Habeas cena 


Petr and Anceſtoz. 
ing Truſt. 


NE binds himſelf and his 
Y Heir in a Bond, and mort- 


ſome Lands, of which 


be zs feifed in Fee, for more 
. than the Value; the Heir has 
200 l. for 

the Premiſſes; this 200 J. held 
not to be Aſſets, | 10 


One has two Sons A. and B. 


and three Daughters, and de- 
viſes his Lands to be ſold for 
. of his Debts; and as 


to the Monies ariſing by Sale 


after Debts paid, he gives 2000. 


thereout to his eldeſt Son 4. | 
at twenty-one, the Refidue to 


'his four younger Children e- 
_ A. the Eldeſt dies be- 
fore twenty-one ; this 200 /. 
ſhall go to the Heir of the 
Teſtator. 20 
The Heir the univerſal Repreſen- 
tative of his Anceſtor, and not 
to be difinherited by doubtful 
Words. aha} 
In a Deviſe of Lands to pay 
Debts, if as Creditors | bring 
us. | * N 


If a 


See Writ, | 
| - otherwiſe the 1 


See alſo | 
Executo?, Parties, 3 


ining in a Sale of | Party. * 
A Father intruſts his Heir a 


the Bond, as 

Fraud. | . 
Heirs, when of A Age, are under 

the Care of Equity and then 


a Bill to 
Heir is 
a Party; | 
a Truſt — 4 by Deed to 
pay Deb. Page 92 

a Copyhold be made liable to 
pay Debts, and the Charge 
being but equitable, the 
Eſtate of the Copyhold de- 
ſcends to the Heir, in a Bill 
brought by the Creditors ptay- 

ing a Sale, it ſeems neceſſary 
to make the Heir a 
egal Eſtate of 
the Copyhold cannot be con- 
veyed to a Purchaſer; but in 
Caſe it appears that the Heir 
at Law has, fince the Teſta- 
tor's Death, conveyed away 
all the Copyhold, then the 
Grantee of the Heir being ca- 
pable of conveying to the 
Purchaſer, it may not be ne- 
— to make the Heir a 


'97(N) 


parent, then an Infant, tot 
Care of a Servant. The Heir 
comes of Age; the Servant 
takes a Bond from the Heir, 
which Bond is ſecreted from 
the Father, and the Heir 50 
not wherewithal to n fe 5 
Bond ; Equity * * Th 


want it moſt, the Law taking 
Care of them till that Time. 
5857 $91 

One ſeiſed in Fee of a Manor, 
grants a Rent in Fee ont of it, 
as a Charity, for the Support 
of ſeveral Perſons, and 
afterwards grants the — 


contained in the THIRD. Vo LUME. 


to F. S. in Fee; the Nomi- | Where the Heir-is-totally difin- 
3 Perſons heritsd, Bae will not fup- 
does not the Manor, | ply the want of a Surrender 
but loin: to the Heir of the of a Copyhold in Favour of a 
3 Page 145 younger Child. Page 284, 28 5 
Though by the Statute of Frauds | But a flight Equity for an Heir 


liable to pay Debts, yet it is 
only ſuck Debts, as bind the 
Heirt 4 
One-artitles/ t buy 10 and 


the Title is unde > Will not 
_ in Equity againſt the 

8 Caſes E- 
9 the Pur- 
55 Title. 190 

. 
A 
and go to the Heir; and no 
Difference where the Money 


thus to be laid out and 
ſettled, is depoſited in the 
Hands of Truſtecs, and where 
it remains in the Hatids of 
the Covenantor. 211 
One deviſes a Rent- charge to be 
ſold to pay amount- | 


ing to 8004 and if the Rent- 
ſhould ſell for 1000 J. 

the: Teſtator gives a further 
of 200 l. the Rent- 
ſells for above 800 J. 
_ eſs than 1000 l. what ex- 
cceds the 800 l. ſhall belong 
to the Heir as a reſulting 
Truſt. * 
A 2 in Fes died, and 
the Mortgagee bought in the 
Mo 's Wife's Right of 
Dower ; decreed that the Heir 
of the Mortgagor, on his 
bringing a Bill to redeem, 
ſhould have the —_— of it, 
ibid. (N) 


ſtate to a Man and his 
Heirs for three Lives is made 


| In 2 Bill brought 


to ſay he wants the Deeds and 
Writings, unleſs he claims 
under ſome Deed of Intail 
_ concealed from him by the 
Deſendant. 296 


by a = 
| gee to forecloſe, it is ſufficient 
to make the Heir only of the 


Mortgagor a Party. 333 (N) 
Although there be no Co 


venant 
or Bond in a Mortgage, yet 
the Heir of a Mortgagor ſhall 
compel an Application of the 
Perſonal Eſtate in Exonera- 
tion of his Land. 358 
One dies indebted by Bond, and 
ſciſed in Fee of divers Lands, 
Part of which he deviſes to 


F. S. and other Part he per- 


| 


| 


to deſcend to his Heir; 
Lands deſcended ſhall in 
firſt Place be liable to pay 
| omg bag 


to the Heir, the other Devi- 
ſee muſt not have contributed 
pro rats? __ #14, (N) 
In the Caſe of Lands in Fee de- 
ſcending on an Infant, L 
Parol demur in Eq 
as well as at Law. Wt 
An Heir at Law is made 4 
fendant, and inſiſts on his 
Title; he hall have his Coſts 
| although it goes againſt him ; 
but if an Be 2 Law be 
Plaintiff, and miſcarries in his 


voir, , he Hall wot be Coſt; 
3 t 


— 


A Tas BL. E of. the Prineigal Matters 


— — 


but on his Sui 1 appearing to 
be groundleſs, ſhall pay Coſts. 


2 373 


Matters controverted * the 


Heir and Executor. See alſo 
Executoꝛ. 


A. covenants for himſelf and his 
Heirs, that he will purchaſe 
Lands, and ſettle the ſame on 
himſelf for Life, Remainder 
to his Wife for Life, Re- 
mainder to his firſt, &c. Son 
in Tail, Remainder to himſelf 

in Fee; Equity will compel 
the Executor to lay out the 
Money, though the Heir be 
both Debtor and . 


Every Mortgage, though — 5 


out any Covenant or Bond to 
the Money, implies a 


| = and every Loan implies | 
a Debt ; e Bu an Heir of | 


a Mortgagor ſhall compel an 
Application of the Perſonal 
Eſtate to pay off a Mortgage, 
notwithſtanding there was no 
Covenant, &c. from the Mort- 


gagor, 358 


Catch ng Bargains. 


A. W 500 J. given him by 
his Uncle, in Caſe he ſhould 
ſurvive the Teſtator's Wife, 
ſells it for 100 J. to be paid 
by 5 /. 


become due, in ſuch Caſe the 
Reſt of the Money to be paid 


by. 
Though had all depended on 


per Annum; but that 
if the Teſtator's Wife ſhould 
die before A. and the Legacy 


* 


* a Vear n next. 4. 
does ſu * the Flay wade 
Wife, and knows | i 
was become due to B 
being fully appriſed of the 
whole Fact, confirms the Bar- 
gain; he ſhall be or" there- 


Page 2 


firſt Aſſign monk, the Court 
would ney it aſide, as be- 
ing an unreaſonable Advantage 
— of a neceſſitous Man. 
29 
An Heir of about twen 4 
Vears of Age, and who had 
a Commiſſion in the Guards, 
borrowed 500 l. on Condition 
to pay 1000 J. if he ſurvived 
his Father and Father- in-Law; 
but if he died before his Fa- 
ther and Father- in-Law, then 
the Lender to loſe the * 
The Heir ſurvived his 
and Father- in-Law, _ — 
relieved, though after he had 
the — it being for 
ear of an Execution. 292(N) 
Unreaſonable Bargains made with 
an Heir in his Father's Life- 
time, . relieved againſt, and 


| . 22093 


lt. 


boketive vocday 02 bose. 


From whence derived, and what 
it ſignifies. 17 (N) 


See b 
London. 


Þotchpot. 


* 


1 0 
% 
" ” 4 
- 
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contained in the THIRD VOLUME. 


Tbeot and Lunatick. 


THE Court allowed the | 


Profits of the Lunatick's 
Eſtate to the Committee for 
the Maintenance of his Per- 
ſon. - The Lunatick dies, his 
Adminiſtrator brings a Bill for 


an Account of theſe Profits; 


the Committee pleads this 
Order of Court of the Allow- 
ance of the Profits for the 
Lunatick's Maintenance; the 
Plea ordered to ſtand for an 
Anſwer ; but the Court de- 
clared they would not relieve 
without groſs Fraud, Page 

| | 104 
No Appeal lies from an Order 
or Decree of the Lord Chan- 
cellor, or Lord Keeper, touch- 
ing Ideots or Lunaticks, to 
the Houſe of Lords, but only 
to the King in Council. 108 
The King's Grant of a Luna- 
tick's Eſtate without Account 

is void; but the King, or the 
Lord Chancellor, may allow 
ſuch a yearly Maintenance to 

a Lunatick, as amounts to the 
clear yearly Value of the Lu- 
natick's Eſtate, 110 
The Cuſtody of a Lunatick may 
be granted to a Feme Covert, 
though ſhe be not ſur juris, 
but under the Power of her 
Huſband. 111 (N) 
One through great Age being de- 
prived of his Memory, and 
become almoſt Non compos 
mentis, was admitted to an- 
ſwer by his Guardian, the 
Thing in Queſtion being but 

| fmall; but had it been con- 


ſiderable, the regular way had 
been to have taken out a 
+ Commiſſion of Lunacy, and 
have gotten a Committee aſ- 
ſigned. Page 111 (N) 
weak Man gives a Bond; If 
it be attended with no Fraud 
or Breach of Truſt, ' Equity 
will not ſet aſide the Bond 
only for the Weakneſs of the 
Obligor, if he be compos men- 
tis. 130 
o ſuch Thing as an equitable 
Non compos, if compos at Law. 
ibid. 
By 4 Geo. 2. cap. 10. Ideots, Lu- 
naticks, &c. or their Com- 
mittees, by the Direction of 
the Lord Chancellor, &c. 
may aſſign over their Truſts | 
or Mortgages, and be ordered 
to make ſuch Conveyances in 
like Manner - Dm or 
Mortgagees of ſane Memory. 
23839 (N) 


Impediments. See Limita- 


A f 


Implication. 


Where the Words of a Deviſe of 
a Leaſehold would, were it in 
the Caſe of a Freehold, make 
an Eſtate-tail only by Impli- 
cation, there a Deviſe over of 
ſuch Leaſchold is good; /e- 
cus, where ſuch Words would 

make an ex Eftate-tail. 


ee aw 
Impziſonment. See Pzilon. 


Vol. III. 


7 F Jntcum- 


1 2 . 2 --- 


Incumbꝛzances. See alſo Se · 


Where a Man — an E- 


curities. 


ſtate, pays Fart, and gives 
Bond to pay the Reſidue of 
the Money; Notice of an 
equitable Incumbrance before 
Payment of the Money, tho 


after the Bond, is ſufficient. | 


Page 307 

A Term aſſigned by an Executor 
in Truſt to attend the Inhe- 
ritance, ſhall, in Equity, fol- 
low all the Eſtates created out 


A Ta B LE : of the Principal Matters 


of it, and all the Incumbrances 
ſubſiſting upon it. 330 
Andiament. 


In all Indictments againſt one | 


for being Acceſſary after the 
Fact, by Receivi ng, Harbour- 
ing, Cc. a Felon, it is neceſ- 
ſary to charge, that the Defen- 
dant knew the Principal was 


Guilty, or convicted of Fe- 


lony ; and this Omiſſion is 
not to be * by the Ver- 
dict. 4593 
In . Caſes, though the 
County be in the Margin, yet 
the Place where the Fact is 
ſuppoſed to be done muſt in 
the Indictment be laid in Com 
. preditÞ ; ſecus i in Civil Caſes. 
6 
Where the Indictment has Ihe 
well charged a Felony, nor 
the ſpecial Verdict certain 
found any on the Facts 7 
in ſtated, or where the Judg- 


ment is arreſted for Defects in 


| 


the IDE this will be 
no Bar to an Indictment 


One with Lemon Joice takes 
out a Receipt written, on the 
Infide of a Bank Note, but 

called an Indorſement; this 


| held to be Raſing an Indorſe- 


ment, within the 8th and gth 
of W. 3. cap. 19. ſet. 36. and 
3 


to be _ 


25 


1. 


Ankant. 

An Executor in Truſt for an In- 
fant cannot change the Na- 
ture of the Truſt Eſtate by 
turning 8 into e of 

e conver 1780 
Marrying an Infant Ward of be 
Court is a Contempt, though 
the Parties pra n had no 
Notice that the Infant was a 
Ward of the Court, 116 
A Father left a great Perſonal 
_ Eſtate to two Infant Children, 
and made his Wife. Executrix. 
A Bill was brought, in the In- 
fants Name by a Relation, 
as Prochein E to call the 
Mother to an Account; on 
Affidavit of ſeveral other Re- 
lations, that this Suit in the 
Infants Name was out of 
Pique, and not for the In- 
fants good, 3 
it to a Maſter, who on 
the 6 to be ſo, 
Was . 2 | 

„ The 


* 


— 


a 


contained in the THIRD VOLUME. 


— 


The Deed of an Infant not void 
like that of a Feme Covert, 
but only voidable. Page 208 | 
An Infant's Anſwer cannot be 
given in Evidence againſt him, 
and why. 1 "837 
V. If a Defendant to a Bill 
brought in the Name of an 
Infant puts in an Anſwer, and 
the Infant does not reply 
thereto, - whether the Anſwer 
muſt not be taken to be true! 

ibid. (N) 
A. Tenant for Life, Remainder | 
to B. in Tail as to one Moi- 
ety, Remainder to C. an In- 
fant in Tail, as to the other 
Moiety , Remainder over. 
There is Timber on the Pre- 
miſles greatly « 
Bill 4 wh praying that the 
decaying Timber may be cut 
down; as the Infant is in- 
tereſted in the Inheritance, no 
Timber allowed to be cut 
down without the Approba- 


Infant's Moiety of the Money 
to be put out for his Benefit. 

* 
An Executor, Adminiſtrator or 
Truſtee for an Infant, neglects 
to ſue within fix Years; the 
Statate of Limitations ſhall 
bind the Infant. 309 
In a Decree of Forecloſure a- 
inſt- an Infant, though the 


he comes of Age, to ſhew 
Cauſe, &c. yet he cannot ravel 
into the Account, nor even 
redeem, but only ſnew an 
Error. in the Decree. 352 
On Lands in Fee deſcending to 
an Infant, the Parol ſhall de- 


tion of the Maſter; and the 


67 


| 


| 


| 


ing; on a 


{ 


| 


ö 


nfant has fix Months aſter 


mur in Equity as well as at | 


Law. 399 b 


An Allowance of Maintenance 

to à Guardian muſt be in Re- 
ſpect to what the Infant then 
had, and not to what falls in 


aſterwards. Page 308 
| The 1 ＋ Anne, cap. 19. 
t Truſtees - to 


— — only to plain 
and expreſs Truſts, not to 
ſuch as are ieoplied or con- 
ſtructive only. 387 
his Will deviſed Lands in Fee 
to an Infant, charged with all 
his Debts and Legacies ; the 
Infant not a Truſtee within 


anne fe alſo Con · 


The Plaintiff gets 
" Petty Bag, after which he 
by an Injunction. 
The ear and Day ry the 
Plaintiff, though hindered by 
the Injunction, cannot yet ſue 
out Execution without a Scire 
Facias. 36 
How the Words in an Injunc- 
tion, ¶ Licebit autem (for the 
« Defendant in Equity) pla- 
„ citum ad Communem L 
* peftulare, & ad Triationem 
% inde Procedere, & pro de- 
« fettu Placiti Judicium in- 
© trare,” 


| 
| 
| 
| 
| 


* —_ * 


** — - 


n "AY J 


. 


4 Ta BLE f the Princigatt Manrers 


nn 


1 


e frare,” are to * underſtood. 
Page 146 

Whether if, after Service of 
an Injunction, the Defen- 
dant at Law puts in a frivo- 
lous Plea to an Action of 
Debt on a Bond, the Plaintiff 


having demurred thereto, and 


gotten it made a Concilium, 


may, after At nt, obtain 
Judgment ? ibid. (N) 
Whether, after Service of an In- 


junction upon the Defendant 
and his Attorney, they may 
deliver a Declaration? ib. (N) 


Affidavits allowed to be read for 


the Patentee of a new Inven- 
tion, on a Motion to diſſolve 
the Injunction on coming in 
of the Anſwer. ' 3 
A. Tenant for Vears, Remainder 
to B. for Life. A. is doing 
Waſte; B. h he cannot 
bring Waſte, as not having 
the Inheritance, yet he is in- 

. titled to an Injunction. But 


if it be Waſte of a trivial Na- | 


ture, much more if it be me- 
liorating Waſte, as by Build- | 
ing, the Court will not in- 
join ; nor if the Reverſioner 
or Remainder Man in Fee be 
not made a Party, who poſſi- 
bly may approve of the Waſte. 
268 (N) 

After a Plea put in, there can 
be no Motion for an Injunc- 
tion, till the Plea is argued. 


| 396 
Inrolment. 

If a Decree be obtained and in- 

rolled, there is then no Re- 

medy but by Bill of Review. 


— 


1 


* 


— . — —ᷣ— 


Intereſt of Boney. See alſo 
Tit. Legacp, Woztgage. 


Intereſt recovered for a Legacy, 
though after a Receipt er 
in full for the Legacy, and 
the principal Legacy paid, 


Page 126 

Though by a Deed 5. per Cent. 
per Ann. was directed to be 
allowed, yet it appearing that 


the Money had been in 
the Government Fu 1 
yielded but 4 /. 22 
Court reduced 4% N to 
41. 227 


Tenant in Tail of 6 
Lands not bound to keep 
down the Intereſt, as Tenant 
for Life is, not even though 
the former dies during his In- 
fancy, and conſequently be- 
fore it was in his Power to 
have barred the Remainder by 
a Recovery. _- 234,235 
A Legacy out of a Rent-charge 
ſhall carry Intereſt. 254 
In a poor Cauſe, to ſave Ex- 
| pence, and where the Matter 
is clear, the Court will refer 
it to the Regiſter inſtead of a 
| Maſter, to compute the In- 
tereſt or Arrears of Rent. 258 


Interrogatozies. . See Depo- 
"nels. Examination, * 
neſs. 


Jointenants and Tenants in 
Common. | 


One . deviſes the Surplus of his 
| Perſonal Eſtate to his four 
Execu- 


. 


— 


*» — Py — 


IT = 


— *r iu 


RPE oy 


contained in the Te: IRD Vo LUME.. 


Executors ; this is a joint Be- | 


queſt, and on the Death of 
done of them, ſhall go to the 
Survivors, as well in She Caſe ' 
of a Legacy, as of a Grant. 


Five Perſons purchaſed Weſt Tho- 
rock Level from the Commiſ- 
ſioners of Sewers, and the 
Purchaſe was to them as 
Jointenants in Fee; but they 
contributed rateably to the 
Purchaſe; which was with an 
Intent to drain the Level; af- 

ter - which - ſeveral of them 

died; they were held to be 

- Tenants in Common in Equi- | 

; and though one of theſe 
ve Undertakers deſerted the 
Partnerſhip for thirty Years, 
yet he was let in afterwards, 
and upon what Terms, 1 58 


Joint and ſeveral. | 
Bankrupts, and concerning 


mi ſſions. 

If A. and B. are bound in a 
Bond jointly and ſeverally to 
FJ. S. he may elect to ſue 


if he ſues them jointly, he 
cannot ſue them ſeverally, for 
the Pendency of the one Suit 
may be pleaded in Abatement 
of the other. 405 
But if two joint Traders owe a 
Partnerſhip Debt, and one of 
the Partners gives a Bond as a 
Collateral Security for Pay- 
ment of this Debt ; here the 
joint Debt may be ſued for by 
the Partnerſhip Creditor, who 


may likewiſe ſue the Bond 
Vor. 180 


Page 115 


See alſo 
their joint and Jeparate Com- | 
11 1 il the, Huſband had no Acceſs. 


them jointly or ſeverally; but | 


given by + one of the Traders. 


( 113 


U ] ze. 


Where the Wife ſues the Huſ: - 
band for a ſpecifick Perform- 
ance of ber Marriage Articles, 
it is no Bar to her Demand, 

that ſhe has eloped with an 
Adulterer, eſpecially if this be 

not by the Huſband put in 

F ue in the Cauſe, 269 


Aube and 8 
Gerd dt. 


Ju to try the Reafoh- 
ry proper to oy. ſet on a 
Copyhold Eſtate. Putz 
Where the Huſband and W Wike 
part voluntarily, and a Child 
is born during ſuch Separa- 
tion, the Child will be Legi- 
timate, unleſs the Jury fibd 


| 2 
Where a Title depends on bs 
Words of a Will, this is as 
properly determinable' in E- 
quity, as by a Judge and Jury 
at Ny Prius. 296 


— 


Arreſt of Fuulgment 


Where a-ſpeckel Verdict has not 
certainly found any Felony 
upon the Facts therein ſtated, 
and conſequently it is uncer- 


| tain whether the Priſoner be 


guilty of any Felony at all, 
1 or 


See alſo I 


Judgment. See Seturities. | 


A TABLE of the Principal Matter: 


or only of a Miſdemeanor; or 
where the Jury has found a 
general Verdict, that the Pri- 
ſoner is Guilty, and after- 
wards Judgment is arreſted 
for Defects in the Indictment; 
in theſe Caſes the Judgment 
- given muſt be Judgment of 
Acquittal; but this will be 


no Bar to another Inditment | 


conſtituting a different Of- 
fence. Page 499 


Jurisdittion 02 Cogntlante. 
See alſo Courts. 


The Lord Chancellor or Lord 
Keeper has Juriſdiction in 
Caſes of Ideocy or Lunacy, 
not as Lord Chancellor or 
Lord Keeper, but by Virtue 


of a Royal Sign Manual; and | 


from his Orders or Decrees 
- touching theſe Matters, no 
Appeal lies to the Houſe of | 
Lords, but only to the King 
in Council, x 

See alſo the Note thereto JO 
joined. 


Ving. See Mꝛerogative. 


Laches. 


Truſtee 3 to do 
what it was his Office to 


7 done, ſhall not prejudice 


de Cefluy que * 2215 


07, 108 | 


* a.” 1 
4 A, 


Leaſes, See alſo Bflates * 


| Life and n Wt 
A renewed Leaks ſhall "follow 
nn one. 


age 101 
Ls of a Coal-Mine to A. re- 
ſerving a Rent; A. the Leſ- 
ſiee declares himſelf a Truſtee 
for five ſeveral Perſons, / to 
each a Fifth, | The five Part- 
ners enter upon, work and 
take the P of the Mine, 
which afterwards becomes un- 
profitable, and the Leſſer In- 
ſolvent; the Ceftuy: que Trufts 
not liable, but for dhe Time 
during which they took the 
Profits. 402 


| Leaſe and Releaſe. 


An Eſtate for three Lives is 1 
mited to A. and the Heis of 
his Body; A. by Leaſe, or 
by Leaſe and Releaſe, may - 

bar the Heirs of his Body as 
claiming under him, but can- 
not by any Act bar B. 05 

Quare tamen. 1 


Legacy and Legatee. 


Where a Legacy is deviſed. of a 
Leaſchold Eſtate to A. for 
Life, Remainder to B. and the 
Executor aſſents to the Deviſe 
to A. This is a good Aſſent 
to the Deviſe over. 12 

A. by Will declares. his Inten- 
tion to diſpoſe of his Houſhold 


Land- Cax. See Tares, 


1 


e _ 
viſes 


Pa 


 romtaitied in the Tump Vorvun 


viſes che * of his Per- 


ſonal Eſtate not diſpoſed of, 
not reſerved „ of | 
by his Codicil, to his 
whom he made R 
gatee. Afterwards the Teſta- 


tor makes a Codicil, and does 


not-diſpoſe of the Houſhold 
Goods thereby 
- Goods ſhall not 
- Refiduary 


Legatee, ' bat 


ſtribution. Page 40 
Where an Executor has an ex- 
Pains, t the next of 
Kin has alſo an expreſs Le- 
 gacy, yet the Surplus ſhall go 
- according - 
Diſtribution ; eſpecially if the 


diſpoſed of. 
A diſtributary Share 
tute is in Nature of a veſted 


Legacy, tranſmiſſible to the 


Repreſentatives of the Party 
intitled, even though he dies 
within the Year. 49, 50 (N) 
One gives a of 200 l. a- 


piece to his Children, payable | - 


at twenty-one ;. and if any of 
them die before twenty-one, 


then the Legacy given to him 


ſo dying, to go over. to the 
ſurviving Children. One of 
the Children dies in the Life 
of the Teſtator ; though this 
Legacy lapſes as to the Lega- 
tee dying nds twenty-one, 
yet it is well given over to the 
ſurviving Children. 113 


One deviſes the Surplus of his 


Perſonal Eſtate to his four 
Executors; this is a joint Be- 
queſt, and on the Death of 


one ſhall go to the Survivors, 


7 0 | 


the Houſhold | - 
go to the] 
AC- 

- cording to the Statute of Di- | 


cy for his Care and 
to the Statute of | 


was intended to be 
; 43 
by the Sta- 


5 — 


_ "within twelve Months after his 
Death mortgage 


for that Purpoſe, 


to FJ. S. who dies within a 
Year, and the Perſonal Eftate 
is not ſofficient ; this is a 
veſted 


a well in the Caſs of L. | 


twenty-one; the Legacy finks. 


Secus, where given out of a 
Eftate. 138 
is Will deviſes that all 
and Legacies ſhall 
3 by his Executors out 
is Perſonal Eſtate, if that 
all be fufficient ; but if not, 
that his Executors ſhall 


ſo much of 
his Real Eſtate, as ſhall ſuffice 
and (inter - 
of 1060 /. 


af) gives a 


„ and ſhall be 
"xecutor of the 
, though charged upon 
Land; for the Words within 
twelve Months, denote the ul- 


the 


to 


timate Time; but the Execu- 


1 pay the Legacy ſoon- 


rel ed We e 


given to the Wife ; the 
Court will not compel the 
Payment of it, unleſs the 
Huſband makes ſame Settle- 
ment on the Wife. 202 


The Court never allows an Exe- 


cutor” or. Truſtee for his Time 
and Trouble, eſpecially where 


there is an rep Lopiey for 
W * 249 


2 < 


A TABLE of the Principal Matters 


* 
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— 
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An Executor in Truſt who had 
no Legacy, and where the 
Execution of the Truſt was 
likely to be attended with 
Difficulty, at firſt refuſed, but 
afterwards agreed with the 


Reſiduary Legatees, in Con- 


ro 4 of 100 Guineas, to 
act in the Executorſhip, and 
he dying before the Execution 
of the Truſt was compleated, 
his Executors brought a Bill 
to be allowed theſe 100 Gui- 
neas out of the Truſt Money 
in their Hands; but the Court 


diſallowed the Demand. Page | 


251, 252 (N) 

A Legacy given out of a Rent- 
charge ſhall carry Intereſt. 

| 254 
A. having 500 J. given him by 
his Uncle, in Caſe he ſhould 
ſurvive the Teſtator's Wife, 

og 7 for 100/, to be paid 


per Annum ; but that | 


e Ne s Wife ſhould 
0 before A. and the Legacy 
become due, in ſuch Caſe the 
Reſt of the Money to be paid 


within a Vear then next. A. 
does ſurvive the Teſtator's 


Wife, and knows the Legacy 
was become due to him, and 


being fully appriſed of the 


whole Fact, confirms the Bar- 
gain; he ſhall be bound there- 
by. 290 
No Neceflity for making the 
1 Legatee a Party. 
311(N) 

On a Deviſe of Lands to pay 
Debts, a Legatee, whether 
Specifick or Pecuniary, ſhall 
be paid out of the Lands, if 


the ſimple Contract Creditors | 
have exhauſted the Perſonal 


Eſtate, 323 


One poſſeſſed of a Term for 
1000 Years, articles to pur- 
chaſe the Inheritance, and by 
Will gives 3000 J. to his 
Daughter, making his Son 
Executor, and dies; The 8on 
aſſigns the Term in Truſt to 
attend the Inheritance, of 
which he takes a Conveyance 
in his own Name. After- 

wards the Son acknowledges 

a Judgment to A. and mort- 

gages * ſame Lands to B. 
and dies Inſolvent; A. ſhall 
firſt be paid his Judgment; 
then B. ſhall be paid his Mort- 
gage, and then the Daughter 
(being Adminiſtratrix to her 
Brother) is intitled to her Le- 
gacy of 30001. in Preference 
to the ſimple Contract Cre- 
ditors. Page 328 

Not uſual for the Court of 
Chancery to require Security 
of an Executor for the due 


Payment of cies, until be 
has been guilty of ſome Mil- 
behaviour. 336 


Neither has the Spiritual Court 
a Power to exact Security of 
an Executor, under Pretence 
that, by Reaſon of the bad 
Circumſtances of ſuch Exe- 
cutor, the cies ate in 
Danger of being loſt. 337 (N) 

One deviſed the Sum of 6000 /. 
South-Sea Stock to J. S. and 
the Teſtator has but 5360 /. 
no more than the 5360 J. 
ſhall paſs; and the Reſt of 
the Teſtator's Perſonal Eſtate 
not be obliged to make it up 
6000). but it might be other- 
wiſe, if the Teſtator had no 
Stock at all. | 384 


Donati 


contained: in hy Tix Veron 


Donato amj ee. | 


— A ee = bem 
by bis Order, in 
— 2 for Which 
Reaſon it cannot be of à Bond 
or ' Choſe en Alon, Which 
muſt be ſued in the Name of 
the Executor; but it 
to a Wife, being in N 
of a Legacy, 
proved with the Will. 


N 


357.1 358 d 


| 95 ilk L. FRE 3 


If one owes Debts by Bond, and 
. deviſes his Lands to 7. S. in 

Fee, and leaves a — 
Legacy, and dies, and the 
Bond Creditor comes 2 
y- 


the ſpecifick Legacy for 
ment of his Debt ; the ſpeci 
fick hall not 
in the Place of the 8380 C 
ditor, the Deviſee of the I 
being as much a ſpecifick 
viſee, as he who claims the 
ſpecifick I 324 
Specifick Legacies, as in ſome 
Reſpect they have the Advan- 
tage, ſo in othets they have 
the Diſadvantage, of peruniary 
Legacies. 385 


' Ademption of a Lega. 


Where a Teſtator deviſes a Debt, 
and afterwards receives it, or 
— calls it in, in aber 

is this an Ademption 
the Legacy. 286 
Vor. III. 


| 11 FR 
In every Donatio tai Aris 


be | | 
but need not be A. Eevenatit ee 


— — 


| 


of T4 tn ole; 

a or 

fal br Be of Sts hoy jar 4 

bhe, by. other td on the 
| / Eftate, ſee Satil- 

1 LI ; 1 + 1 


. 
7 
* 


* 
* 
1 1 & * 


5 this 
1 — _ 


4 0 1 * 
Bs Ban f. Ty 8 
kde 52 ble 


ien befote P of * 
eſidue, thou fabled 
gen the nd, is ſuffic 

bye : 032 boy je 


cha 12 gau of 


One by "—_—_ 
tract. Six Years paſ; 


Fe after 
which 'Debtor by Wil 
ds with the 


- - — ——— ——  ———— 
wigs Oe de k. — — D— —— — 
* 


A Tas: L Eee of. : f he. Principal Mater s 


24. If a Man were to deviſe his 
Perſonal Eſtate, in Truſt . to 
pay his Debts ; would this re- 


Z vive a Debt barred by the Sta- 


_ tute? Pagh 89.(N) |. 
The Statute of Limitations no 
Plea where the Bill c a 
Fraud; but then it ſhould be 
charged by the Bill, that the 
Fraud was diſcovered -within 
ſix Years betore the Bill filed. 


"403% 


So where, though the Afﬀignee 


of the Effects of a Bankrupt 
claims under an Act of Par- 
liament; yet as the Statute of 
Limitations might be pleaded 
againſt the Bankrupt, by the 
ſame Reaſon it is pleadable a- 
gainſt the Aſſignee. 144 


| 14255 of Time, which will not 


bar an Ejectment, ſhall not 
bar a Bill in Equity. 287 


Where it appears by a Bill to 


redeem, that the Mortgagee 
| has been in Poſſeſſion twenty 
Years, the Defendant need 
not plead the Length of Time, 


but may demur; neither will 


a Redemption in ſuch Caſe be 
allowed, unleſs on Account of 
Impriſonment, Infancy, or 
Coverture, or by having been 
beyond Sea; and not by ha- 
ving abſconded, which is an 
avoiding, or retarding of Ju- 


— ſtice: Alſo, as the Court has 


not in general thought proper 
to exceed twenty Years, where 
there was 10 Diſability, in 
Imitation of the firſt Clauſe 
of the Statute of Limitations; 
ſo - after the, Diſability re- 
moved, the Time fixed for 
proſecuting, in the Proviſo, 
(which is ten Years) . ought 
2 f 


| the Statute of en, ſhall 


1 Certificate . oy 


—_— 

in like 8 to be . 
Page aby, 288 (N) 

An R Adminiſtrator or 
Truſtee for an Infant, neg. 
lects to ſue within ſix Vears; 


rporation (or com 
ſhall have the Benefit me) 
Statute of l p well 
as any private Perſon. 310 
| A Fine and five Years, Non- 
| claim ſhall, in Fayour of a 
r bar a Truſt Tow 
| though the Cefuy que Truft be 
an Infant. ibid. (N) 


Local. See er. 


F London, and the Cuſtoms 
thereof. | 


If whe Wife's Portion: be ſmall, 
and the Huſband a Freeman 
of London, the Cuſtom of 
London [alone] is a ſuitable | 
Proviſion. 13 
A Freeman of London, before 
Marriage, ſettles ſome Part of 
his Pertopal Eſtate on his in- 
tended Wife, to take Effet 
after his Death, without men- 
tioning it to be in Bar of her 
Cuſtomary Part; this will bar 
her of ſuch Cuſtomary. Part, 


15 

It is ſufficient if the Cuſtom of 
London be certified by the Re- 
corder at the Bar ore tenus. 16 
But if the Certificate be falſe, an 
Action lies againſt the Mayor 
and Aldermen, and not againſt 
the Recorder; for it is their 


42000 
85 158 


_ ned. in be Tump Vorunk 


What At have been 
made, with, Regard to the 


Cuſtom of London, by 11 Geo. 
Ii cap. 18. 


cd of Felony, and pardoned | 
on Condition of Tranſporta- 
tion, and afterwards the Wife 
became intitled to ſome Fer- 
ſonal Eſtate, as Or to a 
Freeman of London, this Per- 
ſonal Eſtate decreed to belong 


to the Wife, ae 


Sole. 
One, not a Freeman, of Foodie, 
married a City and 
though it did not appear that 
the Party had any Notice of 
his Wife's being a City Or- 
phan; yet it was held ſuch 
Perſon was puniſhable by the 
Court of Orphans. 118 (N) 
A Freeman of London by His 
Will charges his Real Eſtate 
with 15004, for his Daughter, 
and alſo gives her 1500 J. out 
of his Perſonal Eſtate. The 
Daughter would take the 
I 5001, out of the Real Eſtate 
(as that is not within the 
. Cuſtom) and alſo claim her 
Orphanage Part: But the 
Court, in Rega 
had diſpoſed of all his Real 
and Perſonal Eſtate amon 
his Children, and intended an 
equal Diviſion, would not ſuf- 
| fer the Child to diſappoint her | 
Father's Will, but ed 
her to abide intirely by the 
Will, or by the Cm 123 
If a Freeman gives 
his Child, and-dif ſes o his 
whole Perſonal 


| Child ſhall-not have both the | 


| Legacy and the Orphanage 


rd the Teſtator 


S| 


| Page 19 | 
Where the Huſband was attaint- | 


7 


| 


ſtate, the | : 


; 


| 


| 59 even though the 
8 does. not exceed he 2 
Man's Part: Secus, if the Le- 


gacy be given expreſly out of 

! the Teſtamentary Part; but 
in no Caſe ſhall the Child be 
obliged to make his Election, 
till after the Account taken. 
Page 124 (N) 

Where a Daughter of a Freeman 
of London accepts of a Legacy 
of 10, ooo J. left her by her 
Father, who recommended it 
to het to releaſe her Right to 
her . Orphanage Part, which 


ſhe does releaſe accordingly ; ; 


bed e che LG, 


much more thaw her 
though ſhe was told ſhe mi * 
elect which ſhe pleaſed; yet 
if ſhe did not know ſhe: . 2 
Right firſt to inquite into the 
Value of the Perſonal Eſtate, 
and ther of her Or- 
N 4 Part, beſore ſhe made 
Election; this is ſo ma- 
terial, that it may avoid her 
Releaſe. 316 
Maintenance Money, or an Al- 
lowance made by a Freeman 
to his Son at the. Univerſity, 
or in Travelling, is not to be 
taken as any Part of his Ad- 
vancement, this: _Y only 
his Education. 317 (N) 
The Will. of a Freeman 2 * 
any way — upon the 
ee 318 (N) 
this ſeems to have been 
_ otherwiſe held formerly, ibid. 
Freeman of London compounds 
with his Wife for her Cuſto- 
mary Part before Marriage; 
it ſhall be taken as if no Wife, 
and the Huſband ſhall have 
one Half of the Perſon OE 
te 


4 Ta LE 18 * « Principal Mrtne 


<A the other Half. Page 
5 32 ⁰ 


Lops.! "ay Peers ol the | 
Realm. 


Lunatick. See Ideot,. 


Maintenance £02 Childzen. 
See alſo o Poztions, 


Ate dne or an 
| Allowance made by a 

Freeman .to his Son at the 
Univerſity, or in Travelling, 
is not to be taken as Part 
of his Advancement. 3 17 (N) 
An Allowance. of Maintenance 
to a Guardian, ' muſt be in 
Regard to what the Infant 
then had, not to what falls in 
afterwards, . 368 


Daintenance, 02 buying of 
.I ar been wann 
32 H. 8. 


A Defendant is not WH to 
anſwer what tends to accuſe 
him of Maintenance within 
this Act. Ae 
A arr a aq 1520 in the Pre- 
mi as a Mortgagee) tho 
he be no Patty to Ny Ruit 


may expend Money 


. 


in ſup- | 
ing the Title, "without be- | 


| ng guilty of Maintenance. 
375 


| Where the. Spi erima 3 re- 
fuſed 20 eee 6f 
a Will to an Executor until 
be ſhould give Security for a 
due Adminiſtration of the Aſ- 
ſets, the Court of B. N. has 
— the Granting of ſuch 

robate, by a peremptory 
Mandame:. Page 337 (N) 


Marriage. See alſo under Tit. 
Baron and Feme. 


Agreements on Marriage, ice 
under Agreement. 


Reftraints on Marriage. 


Deviſe of a Legacy to a Feme on 

Condition ſhe marry a Man 
of the Name of Barkw. A. 
takes upon him the Name of 
Barlow, and the Feme mar- 
nes him ; this is a Perform- 
ance of the Condition, and 
Equity will not decree the 
Huſband to retain that Name. 


contained in the THIRD VOLUME: 


the Son there is a Power re- 
ſerved to the Father, to join- 
ture any Wife whom be 
ſhould marry, in 200 J. per 
Ann. paying 1000 J. to the 
Son. 
bout marrying a ſecond Wife, 
the Son agrees with the ſecond 
| Wife's Relations to releaſe the 
1000 I. and does releaſe it, 
but takes a private Bond from 
the Father for the Payment 
of this 1000 J. * will 
not ſet aſide this Bond, be- 
cauſe it would be injurious to 


the firſt Marriage, which be- 
ing prior in Time, is to be | 


Feen "FREE" 66 | 


Loches Joer marry 1 


A Peron obtains blank: L Accel 2 
ng, under the Seal | 


for marrying 
of the proper Officer, and af- 
— 3 fills them up; theſe 

are ar odd r * 


Baſter's Report 01 Ceri 
* 8 tate. 1 


A Father left A great Perfonal 
Eſtate to'two Infant Children, 
and made his Wife Executrix. 
A Bill was brought in the In- 
fants Name by a Relation, as 
Prochein Amy, to call the 
Mother to an Account. On 
Affidavit of ſeveral other Re- 
lations, that this Suit in the 
Infants Name was out of 
Pique, ' and not for the In- 
— good, the Court referred 

it to a Maſter, was n 

Vol. III. ä 


The Father treating a- 


q 
_— 


Was ſtayed. 


Pe 140 
A Maſter's R 85 


"ogy not to be concluſive, 


| yet is primd facie, to be 
looked tos pon 


fied by an Andi on the 


other Side. 142 (N) 
Inſtance of a vety judicious Re- 
port made by a 11 ſter. 196 


The Defendant being a weak 
Man, and about to be ex- 
g en Inte tories, the 
- | Maſter was ordered to take 
dis Examination, leſt he ſhould 
unwarily admit ſomething a- 
gainſt himſelf that was not 
3 TENTH m 


: T 2 

* Wines.” rata 
Leaſe of a Cod. Mine to A. re- 
| ſerving a Rent; A. the Leſ- 

ſee declares himſelf a Truſtee 

| for * five Perſons, to each a 
Fifth. The five Partners en- 

ter upon, work and take the 

Profits of the Mine, which 
erwards becomes N 

e, and the Leſſee Inſolvent; 
the Ceſty que Truſls not lia- 


dle, but for the Time during 


which they took the Profits. 
. 402 


. 


the Matter to be ſo, the Suit 
eport, though it 


as true till falſi- 


1 ” 


— 
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Money. See allo Intereſt of 
Money, Legacy, Mongage. 


Money aN to be laid out in| 


al- | 


Land, tee Agreement 
fo Matters controverted be- 
ideen the Heir and Executor, 


dee undor elt 


if. Money, be wild t to " * 
. fant Daughter, who marries, | 
the Court may refuſe helpi 


and other Goods to A; the 


Bonds do not 7 by the 
Word Goods. 112 


pay Money,” 


Bill in Equity may be proper 


only to compel a Performance 
of the latter. 190 
In a Settlement a Term was 


raiſed for Daughters Portions, 


Vi. 10,0001, with a Proviſo, | 
that if the Father by Deed or 


Will ſhould give any Sum of 


Money which ſhould be ac- 


| Tally paid to them, then ſuch 
Money, if equal, ſhould be 
a Satisfaction; if not equal, 
then that it ſhould go towards 


Satisfaction of their Portions. - 
The Father leaves Land to the | 


Daughters to the Value of 
10,0001, This no Satisfaction, 

in Regard Money and Land 
going in a different Channel, 


the one is not to be taken 15 


1 


See more under 


__ 


ping | 
the Haſband to the Money,, 
unleſs he mata ſuitable Set- 
tlement. Page 12 
Deviſe of my Houſhold Goods | 


_- Reſidue of my Perſonal Eftate f 
to B. The ready Money and 


Sage 
The firſt Morygagee perm 


Sxcſagion for the other. Page 
245, 246, 247 


One intereſted in the Premiſſes 


- (as a Mortgagee) though he 
be no Party to ne may 


expend Money in ſupporting 
the Title, — guilty 
of Maintenance, ns 4 378 
Ti. Real and 
en kar | \ 4 


— — See allo Intered. 


As to the B ing in of Incum- 
brances, a __ whoſe Benefit 
ir ſhall. 4 Tit. Truft, 
A | 


A Morgine is a S e a ö 


conſequently every Power to 


{ell implies a Power to mort- 


gage. 9 
Tenant in. Tail of Lands mort- 
Difference — an Award to | | | 
Y and to do any | 
Thing Collateral; and why a | 


gee without Notice, 

who has Poſſeſſion of the Ti- 

He Deeds, the firſt Mortpagee 

ſhall not compel a Delivery 

of the Writings — him, 

without paying him — 
M 


» by ahr 


is the 
Mortgagor 60 keep, dhe Title 
Deeds, and the Mortgagor 
ſhewing a fair Title, mortgages 
the Premiſſes to; a ſecond 
- Mortgagee, to whom he de- 
livers che Deeds; the firſt 
Mortgagee is do the 
. Urawing in of the ſecond. 281 


In the Pleading. of a Purchaſe or 


Mortgage, the Deſtidant muſt 
plead that the Seller h Mort- 
gagor 


— in the TD — 


n 
ſeiſed in Fs. Page 281 


A Band or -Mertgage is, prig:d | 


| facie, good Evidonce af a 
Debt; but in Caſe Fraud ap- 
| pears, the Qhligae, s. opght. 

| to ; prove actual Payment of 
the Money . 289 
Every 9 though 5 


out a Cobenant or Bond to | 
implies a | 


pay the Money, 
Laan, and eve Loan implies 
a Nebt; therefore an Heir of 


a har of Gab Soon an 


Where it e a Martgagee 
has been un Poſſeſſiun twen 


Tears, no R 100 will 
be allowed, unleſs there che an 
Excuſe by Reaſan of Impri- 
ſonment, Infancy or Cower- 
ture, or by having been be- 
yand Sea, (nat by having ab- 
2 which Jaden ant, 


of Redemption after 1 


Years, where there is no Miſ- 
ability, in Imitation af the 


| 


Proviſo (which is ten Years) 
ought in like Manner to be 
obſerved. Page 287, 288 (N) 
In a Bill brought to forecloſe the 


Equity of e, non 
e be made a P arty 1205 
One yrs of a 1238 75 for 

t, and dies, 
Bond, 2nd 
— dy — Contract the 


ui- 
lia- 


dle & all the Debts equally. 


The Equity of Redemption ofa 
Mortgage comes to a F 
againſt whom 


cr 


an ine 

ſhew Cauſe after the of 

| her Huſband, , . 
inft an 


| In a Forecloſure 
fant though "the 1 nfant has 


ix Fr” after he comes of 
Age, to ſhew Cauſe; &c, yet 


he cannot travel into the Ac- 
count, nor even redeem, but 


without being ſurrendered to 
e the Wall. | 358 


firſt (Clauſe of the Statute of Wultſplicity of 'Sults pe- 


Limitations, . which after ſuch 
a Length af Time tbars an 
Entry 
been cefolzed,; that after the 
Diſability zeraavetl, the Time 


fixed for. proſecuting in ithe 


or Ej jectment: 80 it ihas 


en Le. 457.354 


% of 


n % „ — U ˙ 
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A Ta BLE of the Principal Matters 


Name. 


Drer of a Legacy" to a 
x Feme on Condition ſhe 
marry a Man of the Name of 
Barlow. A. takes upon him 
the Name of Barlow, and the 
Feme marries him; this is a 
Performance of the Condition, 
and Equity will not decree 
the Huſband to retain that | 
Name. ' Page 65 
Andiently People were called by 
their Chriſtian Names, and the 
Places of their Births; as Tho- 
mas of D. &c. ibid. 
One may of himſelf, and with- 
out an Act of Parliament, 
change bis Name, and take a 
new one. ibid. 


Ne exeat TS See Tit. 
Writs. 


Nomination to an Advowſon, 
See Advoluſon. 


Nomination to a Charity. Sce 
— Charlty. | 


Notice of Motion given by one 


not allowed to act as Soli- 
citor, not good. 104 
Marrying an Infant Ward of the 
Court, is a Contempt, though 


the Partics concerned in ſuch. 


Marriage had no Notice that 

the — 4 was a Ward of the 

Court. 116 
* 


Acts of the Court, as the == 
mitment of a Ward(hip, and 
in a Cauſe depending, to be 
taken Notice of by every one 
at his Peril. Page 117 
One, not a Freeman of London, 
married a City Orphan; and 
though it did. not appear the 
Party had any Notice of his 
Wite's being a City Orphan ; 
yet it was held ſuch erſon 
was puniſhable by the Court 
of Orphans, 118 (N) 
A Man founds a Charity for 
Alms-Houſes. The Founder 


and his Heirs may forfeit their 


Right of Nomination of the 
Alms-People, by a corrupt or 
improper Nomination, or-by 
making no Nomination at all; 
but this Negle& of Nomina- 
tion muſt be after ſuch Time, 

as the Founder, &c. have had 
Notice of the Vacancy, and 
without Proof of ſach No- 
tice, it is no Fault. 146 (N) 
A Commiſſion being to 
examine Witneſſes at Algiers, 
- the Plaintiff died, by which, 
in Strictneſs, the Suit abated, 
but the Witneſſes were ex- 
amined before Notice of the 
Plaintiff's Death; the Exami- 
nation held regular, though 
one of the Witneſſes was yet 
living. 195 
Witneffes examined in a Com- 
miſſion after the Demiſe of 
the Crown, but before No- 
tice thereof, liable to be in- 
dicted for Perjury, if or 
ſwear falſe. 
See 1 Anne, ſtat. 1. cap. 8. TY 
In a Plea of a Purchaſe, it is a 
ſufficient Denial of Notice to 


lay, 


Purchaſe he had no Notice, 


without ſaying, "wr at any | 


Time before. Page 243 


containeu in rb '(FAIRD VOLUME. 


ay, that at the Time of t bein 


And in all Caſes of a Plea of © |; 
Purchaſe, or Marriage Settle- | 
mient, Notice muſt be denied, 


th not chatged the 


Bill; and it is ſufficient to de- 


ny it either in the Plea or An- * 
ſwer; however it is beſt to 


deny Notice in both. 244 (N) 


In all Indictments · againſt one for | 


being Acceſſary after the Fact, 

by Receiving, Harbouring, Ge. 
a Felon, it is to 
charge that the Defendant | 
knew the Principal was guilty, 
or convicted of Felony ; and 
© the Omiſfion of this neceflary | 
Ingredient is not to be helped 
by the Finding of the Ver- 
dict; eſpecially if the Verdict 
does not find the Fact of No- 


ice, but only what is Evi- | 


| dence thereof. 493 
An Outlawry or  Attiigdet | in a 
particular County, may, as 
the Caſe may happen to be 
circumſtanced, be ſome Evi- 
dence to a Jury of Notice to 
an Acceſſary in the ſame 
County, but cannot with any 
| Reaſon or Juſtice create an 
abſolute Preſumption of No- 
tice, ſo as to excuſe the not 
charging the Fact to be done 
ſciens or ſcienter in the In- 
dictment. 496 


ö 
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don Se allo Atvabie. 


N Time We, 
a Defendant may put in a 
Plea; for that is as an An- 
zan WAR GO, Page 81 


Obligation. Bee Bonvg. 


* 


"Decupant. 


A Church Leaſe for three Lives 
is granted to'a Baſtard and his 
- Heirs, who dies without 'If- 
r and Inteſtate; ſhall this 
Leaſe go to the Adminiſtrator 
of the Baſtard; or to the 
Crown, or is the Leſſor inti- 
tled, or is it Ca/as ami ſſus out 
of the Act of Fraud and Fer- 
juries, and ſo remains liable 


to Occu "at Common 


Ir? 3273700 
An Eſtate pur autre vie is di- 


ſtributable in Equity, though 
not in the 4 ras Court. 
erde 

See alſo the I4 Geo, a. whereby 
this Kind of Eſtate being un- 
deviſed, or in Part applied to 
the. Payment of "Debts, ac- 
cording to the Statute of 
Frauds, ſhall be diſtributed in 
the ſame Manner as Perſonal 
Eſtate. ibid. (N) 
An Eſtate” pur autre vie may be 
limited to A. in Tail, © Re- 
mainder to B. For this is only 
a Deſcription who ſhall take as 
if ring the 


— —_ 


What Objection lies againſt ſuch 
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Remainder being good. Page 
263 N) 

At Law, and before the Statute 
gf Frauds, there could 4 
general Occupant of a 


1 


| but fine that Statute, _ 4 
Sale of Offices ;] yet there 


granted generally to A. for 
the Life of B. ſhall on A. s 
Death, living B. go to the 
Executor or 999 
of the Grantee, during the 
Life of, the Geffay que vie. 
264 (N) 
An Eftate for three Lives FA li- 
mited to A. and the Heirs of 
his Body, Remainder to B. 
A. by Leaſe and Releaſe may 
bar the Heirs of his Body as 
claiming under him, but gan- 
not by "any Ar bat B. 265 
Qumre tamen. 


And ſee the Caſe of the Duke of | 
was outhwed. or attainted in 


Grafton v. Hanmer. 266(N) 
Lands are given to A. and his 

| Heirs for three Lives, A. dies; | 
| 

| 


Office and Officer. 


A Parſon obtains blank Licences 
Go — under the Seal 
_ — Gihr. _—_ af- 

K Ils them up; theſe 

are — notwithſtanding. 118 

A. by his Intereſt with the Com- 
miſſioners of Exciſe, gets an 
Office in that Branch of the | 

Revenue for B. who in Con- 
ſideration thereof gives a Bond 


— 


Though 


| of Notice. 


c 


Aer. Glo. enjoys: the 
_ Office,z Equity will relieve a- 
gainſt ſuch Bond. Page 391 
the Exciſe was no Part 
of the Reyenue at the Time 
of making the Statute of 3 & 
6 of Ed. 6. [conperning} the 


may be good Ground to con- 
ſtrue it within the Equity and 
Reaſon of that Sende, 393 


Oꝛiginel. See Gr. 
 Dyphan. ee Landon, 


"oy * 7 


, Datlawyp. ; NI: 


Jo an Indidiment expats any as 


Acceſſary after the Fact to a 


Felony, by Receiving, Hat- 
bouring, &c. a Felon, who 


the 1 ry 4 it ought to 
a that the Party receiving 
A it ſeiens or ſcienter ; tor 
though an Outlawry or At- 
tainder in a particular County 
8 as the Caſe may happen 

circumſtanced, be ſome 


Evidence to a Jury, of No- 


tice to an Acceſſary in the 
ſame „yet it cannot 
with any Reaſon or. Juſtice 
create an abſolute Preſumpuon 


496 


* 1 ® 


to 4. to pay him 10/, per | 
I 


— 


 Papitt, 


Papiſt cannot take a Free- 

hold or Leaſehold by Will, 

becauſe _ * Will 285 ta- 
8 


* 


contained + an She Tump. — 


r 


„ 
. expreſs, Words of the Sratr. 
11 F 12 3. cap. C 4 Pa- 


piſt is diſabled to take by Pur- 
Chaſe. Alſo Terms br Years 
ws cxprely mentioned in the 
Statute. Page 46 | 
Where a Judgment was given to 
a Papiſt, it was determined 
could not extend the 


that 
Land; for that would give 


contrary. to the expreſs Words 

of the Statute above mention- 
ed; and. it is the ſame Thing 
where the Jud 


A Papiſt may, if above cightce 
and an half, take Lande by 
Deſcent ; alſo he may take a 


.. Years) by en. 
ſtribution. at . 4 
If a Papiſt be. not capable 
05 taking as Tenant by the 
Curteſy or Tenant in Dower, 
theſe Eſtates being caſt on 
them un 8 10 000 | 


arvon. (See alſo. Tit. Clergy, 
Pardo how and from what Time 


| Burning ia the Hand by 18 


Eliz. and Tranſportation 
4 Geo. 1. cap. 11. are 10 


gment is given 
in Truſt for the Papiſt. 46 (N) 


Perſonal Eſtate (as 6 Leads: for 


2 


a looked on as Statue Ps). 


Where the Haſband was #taint- 
ed of Felony, and pardoned on 
Condition of "Tranſportation, 


ſonal Eſtate decreed to belong 


and afterwards the Wife be- ] 

cg wt a2 wt þ 

onal:. Eſtate as to al 
Freeman of London; 4his Per- 


37 


to the Wife, as to a Feme bs 
„Sele | 


By the 18th of Elia. actual 
Burning in the Hand, as well 
as = of Clergy, 
was to [pardon or] 

- diſcharge. the Priſoner from 

we 9 and therefore, if 

before. 3 i __ — an 


97 


been burnt in the Hand, he 
would have continued a Fe- 
lon, and a Stranger, by Aſſiſt- 
ing him to or unlaw- 
fully Receiving, Har 
Sc. might have become A. 


2 einer Ba 
Baniſhment cannot be but by 
Act of Parliament. 38 
No Neceſlity'for an AR of Pat- 
e, 
65 


. * . , . 
| 
. 1 9 
” #7 * * 2 4 Wy... VV 
* 
* 1 3 
Parol Demur. 


In the Caſe of Lands in Fee de- 


Parton. 
A Parſon obtains blank Licences 
ow „under the Seal 


Officer, and af- 
them up; theſe 


erk . 


are r notwithſanding Page 
| 118 


One having a Baſtard, leaves a 
Perſonal Eſtate to her Execu- 
tor in Truſt for the Baſtard, 
who dies Inteſtate, and with- 
out Wife or Iſſue. The Exe- 
cutor brings a Bill againſt one 
who has Part of this Perſonal 
Eſtate in his Hands; he need 
not make the Attorney Ge- 


neral a Party. 3 
In a Deviſe of Lands to = 


Debts, if the Creditors bring | 


a Sale, the 
y, to be made 
in Caſe of a 
to pay Debts. 


a Bill to com 
Heir is, gen 


a Party; . 


Truſt by 


A. Tenant for Years, EPS © | 
to B. for Life, Remainder to | 
C. in Fee. A. is doing Waſte; 
B. though he cannot bring 
Waſte, as not having the In- 
heritance, yet is intitled to 
an Injunction; but not unleſs 

. the Reverſioner or Remainder 

- Man in Fee be made a Party. 

268 (N) 

A general Rule, that no one need 

be made a Party, againſt whom, 
it brought to a Hearing, the 
Plaintiff can have no Decree. 


5 


| 


Ty 


| 


Thus a Reſiduary Legatee need 


— 


in a Bill brought Cre 
ditors of IEP againſt 
the ees under the Com- 
| miſſion, need the Bankrupt 
"himſelf be be made a Party. 


Page 311 (N 
However, in a Bill brought 2 
a of ſome Entries 


and Orders of the Euft-India 


there ſhould be a Vein 
Juſtice. Ee 
A. covenants for himſelf his 
_ Heirs,” that a Jointure-Houſe 
ſhall remain to the Uſes in 
the Settlement. The Jointreſs 
brings a Bill againſt the Heir 
for a Performance ; though at 
Law the Creditor- may ſue the 
Heir only, where the Heir is 
bound, yet as the 
Perſonal Eſtate is the natural 
Fund to pay all Debts, and as 
the Executor may make it ap- 
pear that he has performed 
the Covenant, the Executor 
muſt be made a Party in E- 
_ quity. -- 8 
In à Bill brought by a Mortga- 
gee againſt the Heir of a Mort- 
gagor to forecloſe, the Exe- 
cutor of the Mortgagor need 
not be made a Party. 333 (N) 
In a Bill for an Account of the 
Perſonal Eftate of J. S. tho 
the Perſon who bas a Right 
to adminiſter to J. S. be a 
Party, yet this is not ſufficient 
without Adminiſtration © ac- 
tually taken out. 349 


( 


Partners 


— 


— 


contained in the THIRD Vo LUM E. 


Partners and Partnerſhip. 


Five Perſons purchaſed Nei The- | 


rock Level from the Commul- 
fioners of Sewers, and the 
Purchaſe was to them as 
Jointenants in Fee ; but 
contributed rateably to the 
Purchaſe, which was with an 
Intent to drain the Level; af- 
ter which ſeveral of them 
died ; they were held to be 
Tenants m Common in Equi- 
ty; and though one of theſe 
five Undertakers deſerted the 
Partnerſhip for thirty Years, 
yet he was let in afterwards, 
and upon what Terms. _— 
15 


A. and B. are Partners in Trade. 


A. gives a Bond to leave his 
Wife 1000 J. A. dies, the o- 
ther Partner adminiſters; if 
the Wife would be paid out 
of the ſeparate Eſtate of A. 
on there being Effects, ſhe 
ſhall have a Preference before 
other Creditors ; but if there 
be no ſeparate Effects, and the 
Wife would have Satisfaction 
out of the Partnerſhip Effects, 
then all the Partnerſhip Debts 
muſt be firſt paid. 182 

Leaſe of a Coal-Mine to A. re- 


ſerving a Rent; A. the Leſ- | 


ſee declares himſelf a Truſtee 
for five Perſons, to each a 
Fifth, The five Partners en- 
ter upon, work and take the 
Profits of the Mine, which 
afterwards becomes unprofita- 
ble, and the Leſſee Inſolvent; 
the Ceſtuy que Trufts not lia- 
ble, but from the Time during 
Vor, III. 


which they took the Profits. 
| Page. 402 
See more of Partners and Part- 
' nerſhip, under Tit. Bank⸗ 
rupts. 0 t 


Partition. 


A. and B. Tenants in Common 
of Lands in Fee. A. by Will 
dated 25 January, 1719, de- 
viſed his Moiety in Fee. Af- 
terwards A. and B. made Par- 
tition by Deed dated 16 May, 
1722, and Fine, detlaring the 
Uſe as to one Moiety in Se- 
veralty to A. in Fee, and as 
to the other Moiety in Se- 
veralty to B. in Fee; this 
Deed of Partition and Fine no 
Revocation of the Will of A. 

169, 170 (N) 


| Payment. 


Truft for Payment of Debts. See 
CTruſt. | 


Payment of Portions. See Po- 
tions. 


Payment of Legacy. See Le- 
WR gacp. 


No Bill will lie for a Tenant to 
be relieved out of the Arrears 
of Rent, for the Taxes the 

| Tenant has actually paid on 

Account of Rent reſerved to a 

| Charity, which to be 


| exempted from Taxes. 128(N) 
So where Land was mortgaged 

for ſecuring an annual Pay- 
ment of 20 l. to a Widow in 


7 L 


Satis- 


1 


. T ABLE of the Principal Matters 


A Bond or Mortgage is 


Satisfaction of her Dower ; 
this annual Payment being ſe- 
. cured out of Land, ought to 
anſwer Taxes as the Land 
does ; but if the Tenant in his 
Payment of the Annuity to 
the Widow omits to deduct 
for Taxes, he ſhall not make 
her refund in Equity. Page 
128 (N) 
is, primd 
- facie, a good Evidence of a 
Debt; but in Caſe Fraud P. 
. pears, the Obligee, c. ought 
to prove actual Payment. 289 


. a Man purchaſes an E 


ſtate, pays Part, and gives 
Bond for Payment of the Re- 
fidue of the Money ; Notice 


- of an equitable Incumbrance, 


before Payment of the Mo- 

ney, though after giving the 

Bond, is lpilicient, 307 
General Pa . how it ſhall 
applied. 


One has a Son and three Daugh- 
ters, and is ſeiſed of ſome 
Lands in Fee, and of others 

in Tail, and by his Will de- 


viſes his Fee-fimple Lands to 


his Daughters, and dies, lea- 
ving all his Children Infants. 
His Widow takes the Profits 
of both Eſtates as Guardian 
to her Children; and in a 


Bill brought by the Son and 


Daughters againſt the Mother, 


for an Account of the Per- 


ſonal Eſtate, and of the Rents 
and Profits of the Real Eſtate, 
the Mother ſwears that ſhe 
has paid Bond Debts due from 
the Teſtator out of the in- 


tailed Eſtate, and afterwards 


- 1 


| 


] 


dies Inſolvent ; as * Anſwer 
cannot be read againſt the 
Daughters, and there is no- 
other Evidence, and fince the 
Guardian ought to have paid 
the Bonds only out of the Fee- 
fimple Eſtate, Payment ſhall 

be intended to have been made 
out of that Fund which ought 
to have borne it. Page 365 
Preſumption of Payment of Mo- 
ney 'on a Bond after twenty 
Years, and no Intereſt received 
during that Time, and how 
ſuch Preſumption has been 
taken off, 396, 397 (N) 


Patronage, See Preſentation, 


Peers of the Realm. 


No Appeal lies to the Houſe of 
Peers from an Order or De- 
cree of the Lord Chancellor, 
or Lord Keeper, touching Lu- 
naticks. 108 

Peers exempted from being burnt 
in the Hand in the Caſe of 
Clergyable Felonies. 455 


Perjury. 
Witneſſes examined in a Com- 
miſſion after the Demiſe of 
the Crown, but before No- 
tice thereof, liable to be in- 
dicted for Perjury, if oy 
ſwear falſe. 196 
See 1 Anne, ſtat. 1. cap. 8. ſect. 5. 
In a Plea of a Purchaſe it is a 
ſufficient Denial of Notice for 
a Defendant to ſay, that at 
the Time of the Purchaſe he 


had no * without ſay- 
13 ing, 


* 


5 
— —— — — 


contained in the TaikD VoLuUuE,. 


—— — 


ing, or at any Time before ; 
and the Party, if it appears 
that he had Notice before, will 
be liable to be convicted of 


rj 

A Corporation Aggregate, or 
Company, can anſwer only 

under their common Seal; and 
though they anſwer never ſo 
falſely, this is no Remedy 
againſt * for Perjury. 311 


1 


cons 


or Years, under Tit. 


Perſonal Eſtate. 
(Where the Perſonal Efate ſhall 


be lied to exonerate the 


A Freeman of London, before 
Marriage, ſettles ſome Part of 
his Perſonal Eſtate upon his 
intended Wife, to take Effect 
after his Death, without men- 
tioning it to be in Bar of her 
Cuſtomary 


a 


| Alterations made by 11 Geo. 1. 


cap. 18. with Regard to al- 


lowing Freemen of London | 


unmarried, and not having 
Iſſue by any former Marriage, 
to diſpoſe of their Perſonal 
Eſtate. ' 19, 20 (N) 
A Baſtard dies without Iflue and 
Inteſtate ; the King is intitled 
to his Perſonal Eſtate, and the 
Ordinary will grant Admini- 


ſtration thereof to the Paten- 
tee or Grantee of the Crown. 


33 | 


See Limitations 7 


Keal Eſtate, ſee Real Eſtate.) 


N 


Part; this will bar 
her of ſuch Cuſtomary Part, | 


A Papiſt may * a Pad 
Eſtate by the Statute of Di- 
ſtribution. Page 48 

If a Man were to deviſe his Per- 
ſonal Eſtate in Truſt to pay 
his Debts, Nu. If this wauld 
revive a Debt barred by the 
- Statute of Limitations? 89 (N) 

An Executor or other Truſtee 

cannot change the Nature of 
the Teſtator's or Ceſtuy 

Truſt's Eſtate, by turning No- 

ney into Land, or a Leaſe for 

Years. into a F rechold, & 2# 

converſo. | 100 

cy or Portion is given out 

of a Perſonal Eſtate to F. S. 

payable at twenty-one, .and 

J. S. dies before twenty-one, 

yet the Legacy, . will go 

to his Executors. 8 


Perſonal Eſtate 

making a por 

by the Will. 171 
* articled to be laid dut 


d, and ſettled on Huſ- 
bag and Wife and Ifſue, Re- 
mainder in Fee to the Huſ« 


band, me eee: 


no Idve, be deviſed (ſu 
to the Wife's Eſtate for Life) 
by the Huſband as Perſonal 
| Eſtate, and by a Will not at- 
teſted by three Witneſſes, pro- 
vided it appears the Huſband 
intended it ſhould paſs as ſuch. 
f. - + 1681; 222 (N) 
Though a Freehold cannot be in 
Abeyance, yet a Perſonal E- 
ſtate may be kept in Suſpence, 
— _ I till a future 


— 0 
Rares Wor Words, or Words ——.— 
mount, are requiſite to ex- 
empt a Perſonal Eſtate —_ 
the OT of Debts. 


Thoug 


— COTS .. 7 — os OI 


'S TABL E of the Principal Matters 


Though at Law, a Creditor may | 


ſue the Heir only, where the 
Heir is expreſly bound ; yet 
as the Perfonal Eſtate is the 
natural Fund for Payment of 
Debts, tlie Repreſen 
thereof (vis. the Executor) 
muſt be made a — in E- 
quity. Page 331 
In a Bill brought by a Mortga- 
. to forecloſe an Equity of 
ption, there is no need 

to make rm Repreſentative of 


the Perſonal Eſtate a Party, | 


or to run into any Account 
thereof. 333 (N) 


_ Sec Baron and 


* 


Place-Byocage Bond. See 


it. Office. 


Piea. See more Tit. Rrplica⸗ 
a LEP! tion. : 


A Defendant cannot demur and 


plead to the fame Part of a 
Bill; for the Plea over-rules | 


the Demurrer. - 80 
On Time given to anſwer, a De- 


fendant may put in a Plea, 


for that is as an Anſwer, and 
on Oath. 81 


A Defendant in his Plea of a 
Purchaſe for a valuable Con- 


fideration, omits to deny No- 
tice; if the Plaintiff. replies to 
it, all the Defendant has to 
do is to prove his Plea; and 


it is not material if the Plain- 

tiff proves Notice; for it ws 

the Plaintiff's own Fault that 

he did not fet down the Plea 

to be argued, in which Caſe 
2 


tative | 


= 


| 8 


J a 


it would have been rn 
Page 94 

The Statute of Limitations no 
Plea where the Hill a 
Fraud; but then it ſnhould be 
by the Bill, that the 

Fraud was diſcovered within 
fix Years before the Bill filed. 
In the Cafe 4. the South 82 
Com in whom the E- 
ſtates of the late Directors are 
veſted by Act of Parliament; 
where the Statute of Limita- 
tions might have been pleaded 
againſt the late Directors, it is 
pleaded againſt the Company, 
who ſtand but in ſuch Direc- 
tors Place. the - 1bid. 
So where, th Aſſignee 
of the — of a Bankrupt 
claims under. the Act of Par- 
liament ; yet as the Statute of 
Limitations might bo pleaded 
- againſt the Bankrupt, it is by 
the fame Reaſon pleadable a- 
gainſt ſuch Aſſignee, 144 
When a Plea is ordered to ſtand 
for an Anſwer, it muſt be in- 

| tended a ſufficient Anſwer, 
ſo that the Plaintiff cannot 
except to it. 239, 240 
In the Plea of a Purchaſe, it is 
a ſufficient Denial of Notice 
ol ſay, that at the Time of 
the Purchaſe he had no No- 
tice, without ſaying, or at 
any Time before. 843 
In a Plea of a Purchaſe. or Mar- 
riage Settlement, Notice muſt 

be denied, though not charged 
by the Bill; zv and it may be 
denied either by the Plea or 
Anſwer, but it is beſt to deny 


it by both, | 244 (N) 
| A 


contained in the TD VoLUME. 


tion by the Huſband, after the 
Wife's going a with the 
Adulterer, is | 


and the Plea allowed. 


0 
In the P r. 5 


— ————— 
plead that the Seller or Mort- 
gagor was, or to be, 
ſciſed in Fee. 251 
If to a Bill the Defendant an- 
 ſwers as to Matter of Diſco- 
very, and pleads only as to 
Relief, ure ntiff may ex- 


— be out, the Court will | 
notwithſtanding order Pro- | 


ceedings to be revived, unleſs 
it be ſhewn cither by Plea or 
Demurrer; its appearing by 
Anſwer will not be ſufficient. 


After a Plea pat in, there” can 
be no Motion for an Injunc- 
ite l 


396 


von. See alſo Charity. 


In a poor Cauſe, and * the 
Mane is clear, to fave Ex- 
pence, the Court will refer it 
to the Regiſter, inſtead of the 

| Maſter, to compute the In- 

+ tereſt or Arrears of Rent. 258 


rade pleaded, | 


1 where a Reconcilia- 


348 


8 
. . Pei 22 


eee „ 
2) rt may refufe' helping 
the Huſband do the Money, 

unleſs he malten, a ſuitable Set- 
tement. Page 12 
Though if the Portiori be finall 
and the Huſband a Freeman 
of Zonda, the Cuſtom of 
Nr a ſuitable Projifion. 


be. 
5 — SY no Nane a | 
"for 2 
to the Portions veſt i im- 
ns | 120 
A Portion is Geared out of Land, 
and the Daughter dies before 
the Portion becomes payable ; 
the Portion finks. x38 
In all Caſes where a Huſband 
makes a Settlement of his own 
Eſtate on bis Wiſe, in Con- 
- fideration of her Fortune; the 
Wiſe's Portion, though con- 
ſiſting of Choſes en Mion, is 
looked on as purchaſed by 
him, and will go to his Exe- 
cutor. 1 N) 


Pottbilty. 


A Contingent Intereſt or Poſli- 
bility in a ber hat is 1 


FIR 4 


"2 Ta BLE ; of he Principal Matters 


2 


able by the nme ee 
Page 132 

Term of 1000: Years to ſecure 
Daughters Portions, payable at | 
ſixteen Years of Age; provided 
if no Daug hter at the Time of 
Failure of Iſſue Male, the 
Portion to ſink. There is a 
Daughter who attains to ſix- 
teen, and marries without 
Conſent, and no Son by the 
8 Marriage; but the Daughter 
dies in the Life-time of the 
Father and Mother, and con- 
ſequently when there was a 
Poſſibility 
Son; the Portion ſinks. 134 
See, an Objection againſt an E- 
ſtate pur autre we being li- 
mited over after an te- 
tail, on Account of ſuch Re- 
 mainder s being only a Poſſi- 
bility. - 263 (N) 
Teſtator dite a Term for Vears 
and all his Perſonal Eſtate to 
Ai. an Infant, and if A. died 
during his Infancy, and his 
Mother ſhould die without 
any other Child, then to B. 
A. died during his Infancy ; 
though the Mother was living, 
and might have a Child, yet 
the Court aided B. the Devi. 
ſee over, by directing an Ac- 
count and Diſcovery of the 
Eſtate, in order to ſecure it, 
in Caſe the Contingency 
ſhould happen. 300 


Power. See Authozity. | 


Pꝛerogative of the Crown. - 


A Baſtard dies without Wiſs or 


Iſſue, and Inteſtate ; the King | 


2 


of their having | 


1s intitled to his Perſonal E. 
ſtate; and the Ordinary of 
Courſe grants Adminiſtration 
to the Patentee or Grantee of 
the Crown; Page 33 
Q. If a Church | nd for three 
Lives be granted to A Baſtard 
and his Heirs, who dies with- 


. out Iſſue and Inteſtate, ſhall 


the Crown be intitled thereto, 
or what ſhall betorme, of it? 
33,734 
No Apel bes From 2 8009 
or Decree of the Lord Chan- 
cellor, or Lord Keeper, in 
Caſes of Ideocy or Lunacy, 
but only to the King in 
Council. 108 
The Lord Chancellor, Sc. ha- 
ving Jurifdition therein, not 
as — Ge, but by 
Virtue of a Royal Sign Ma- 
nual. big (N) 
The King's Grant of the Eſtate 
of a Lunatick without Ac- 
count is void ; but the 
or the Lord Chancellor, &c. 
may allow ſuch a yearly 
Maintenance to a Lunatick, as 
amounts to the yearly Value 
of the Lunatick's Eſtate. 1 10 
The Writ of Ne exeat 
formerly a State Writ, and 
made uſe of only by the 
Crown. 313 
The King's Courts ought not to 
give away the Revenue of the 
Crown upon original Writs, 
nor conſequently to order the 
filing an Original to' make 
good a Judgment on Error 
brought, without ſome Ex- 
cuſe for not filing one before. 


314 


Pi᷑eten⸗ 


We, 


— A. 


— 


contained in the THIRD VORUME. 


Ty 4434 
+ ©”. 4 


* 1 * 
E — 


An Advowſon deſcending to ff 
Heir is. Real Aﬀets, and, as it 
Tg, . in an Ee | 


A 1 401 | 


a" 7 * 
9 . 
* 


Principal and > e See 
12 all6 Tit. "Arcelary.” 


One mix be an Acceſſary to a 
Felony after the Fact, by Aſ- 
liſting a Felon convict, being 

. in; Cuſtody undef Sentence of 
Tranſportation, to eſcape out 
of Priſon. | 485 

In all Indictments againſt - one 
for being Acceſſary after the 
Fact, by Receiving, &c. a Fe- 
lon, it is nece to ſhew 
that the Defendant knew the 
Principal was guilty, or con- 
victed of b 493 


PDꝛiſon and Impꝛilonment. 
One taken on a Sipplicavit, and 
continued in Priſon a Year 
r any freſh Threatning, 
ought to be diſcharged; 103 
Nothing more oppreflive than 
indefinite Impriſonment. 101d. 
Reaſonable that a ion 
ſhould lie in Caſe one taken 
by Proceſs of Chancery, con- 
| tinues in Priſon without pay- 
ing his Debts. 241 


In an Indictment for an Offence | 
of Breaking a Priſon, it is | 
oy to lay an actual 

484 


a 


» k 


Preſentation to a Church oz | 


| See alſo of the net eral 


8 tw ac m_— Fo 


In an Indictment for Reſcuing 
a Priſoner, the Word Reſcu/- 
fit, or- ſdmething equivalent, 
muſt be uſed, to ſhew it was 
the Will 


- foreible; and 
ol the Keeper. 
Ons! may be Rand 
Felony after the Fact, by Aſ- 
Kies, a Felon convict, being 
in Cuſtody under entencs of 
Trau to | 
of 


Y - 


e454 


- Pyviteſe; 


The Father has an * 
Night to the Guardianſhip of 
at * own — — 


not ale them in going tojfor 
1 al UE 760 785 


þ Probate. 8. . nin. 


oa 


Proceſs. dee mote ander Tit. 
Contempt. 1 


Attachment. ch 
The 8 of 


ſends 
Attachments to the Warden 
of the Cer WL 

The Sheriff is the oper P 
to execute Pr 34 where 
he is Party, or otharwite | in- 
capacitated, it muſt be ditecta 
ed to the Coroner. ibid. 

nee +14 


— + 


me | \ "3 
SGegueſtra- 


_—_— 


— 


— 
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5. 


Jo . not only the Body 
of the Defendant, but alſo his 


Lands and Goods, are liable 


to a Sequeſtration; but no Se- 
eſtration lies, till the Time 
5 the Return 'of the Attach- 


ment is gut, on which the 


Body was taken. Page 240 
Reaſonable that a Sequeſtration 
ſhould lie, in Caſe one taken 
by Proceſs of Chancery, con- 
tinues in Priſon without pay- 
ing his Debts. 241 
When Lands are decreed, ahe 
_ Manner of gaining Poſleflion 
is, firſt to ſerve the Party with 
a Writ of Execution of the 
| Decree, then to have an At- 
tachment for a Contempt in 


not obeying the Decree, and 


- afterwards an Injunction to 
deliver Poſſeſſion of the Pre- 
miſſes; and if that is not done, 
to have a Writ of Aſſiſtance 
to the Sheriff; but when * 


Receiver is appointed, this 


being as it were the Hand of 
the Court, he will in a ſum- | 


mary way be put in Poſleſ- 
ſion, and the Tenants ordered 


to attarn to him, and a Writ 


of Aſſiſtance granted, without 
. awarding an Injunction, which 
is the uſual preceding Pro- 
ceſs. 379 N) 


Pyofits. ger Truſt for raifng 
Daughters Portions, 
Tit. Truſt. 


Pꝛochein Amp, See Inkant. 


o 9 * -! 
* 
J 


under 


Proof. Seo Evidence. 
Proportion. See Average, 


* 


1 


l nf 
"Publication. bt 
R (* i; $$ - | 7© £113; | 
After the Defendant has been ex- 


amined on Inte tories, and 
Publication „the Plain- 
tiff, ought not to have a Com- 
miſſion to examine Witneſſes, 
in order to fal 


d mine Wo 3: Tn 


F; 


Purchaſe. diſtingutthed from 
 Delcont, So peir. 


Purchaſe and burger. 


A Papiſt is by 11 & 12 FV. g. 
cap. 4. diſabled to take by 
Purchaſe, which has been con- 
ſtrued to extend to taking by 
WI: * - 4 46 
A Defendant in his Plea of a 
Purchaſe for a valuable Con- 
fideration omits to deny No- 
tice ; if the Plaintiff replies to 
it, all the Defendant is to do 
is to prove his Purchaſe. 94 
One — to buy Land, and 
the Title is under a Will - 
proved in Equity againſt 
Heir; yet in e e E- 
quity will compel the Pur- 
chaſer to the Title. 190 
In all Caſes where the Huſband 
makes a Settlement of his own 
Eſtate on his Wiſe, in Con- 
ſidaration of her Fortune; the 
Wife's Portion, though on- 
ſiſting of Choſes en Mun, and 


though there be no particular 
Agree- 


4 


the Defen- _ 


—— — — 


1 


ment for that Cigna 3 is 
looked upon as purchaſed by 
him. Page 199 (N) 
3o, ooo l. is covenanted to be 
laid out in Land; the Money 
need not be laid out all toge- 
ther upon one Purchaſe; but 
if laid out at ſeveral Times, it 


is ſufficient; and if the Cove- 
aſed 
ſome Lands which are left to 


| nantor dies, having 


deſcend, this will be a Satiſ- 
faction pro tanto. 228 
In the Plea of a Purchaſe, it is 
4 ſufficient Denial of Notice 
to ſay, that at the Time of 
the Purchaſe he had no No- 
tice, without ſaying, or at any 
Time before. ada | 
In the Plena of a Purchaſe or 
Marriage' Settlement, - Notice 
muſt - be denied, though not 
charged by the Bill, and it is 
beſt to deny it both in the 
| Plea and Anſwer. 244 (N) 
In the Pleading of a Purchaſe or 
Mortgage, 
plead that the Seller or Mort- 
- gagor was, or pretended to be, 
ſeiſed in Fee. 281 
A Truſt Eſtate was decreed to 
be ſold to the beſt Purchaſer, 
A. articles to buy the Eſtate 
of the Truſtees, and brings a 
Bill againſt them to perform 
the Contract; the Court will 
make no Decree, but leave 
the Plaintiff to go before the 
Maſter, and get himſelf re- 
ported the beſt Purchaſer, 


| 282 
Where a Man 3 
ſtate, pays 


art, and 
Bond to pay the Reſidue 'of 
the Purchaſe Money; Notice 
of an equitable Incumbrance 
Vor. III. 


| 


| 


not 


the Defendant muſt | 


before ihe of the Mo. 
| ney, though after the Bond, 
is ſufficient,  _Page 307 
A Fine and flve Years Non- 
claim ſhall, in Favour of a 
* Purchaſer, bar 5 Truſt Term, 
b the Cef 
2 an Infant., 10 
A Term 'affigned 
in web " the Inheri- 
tance, ſhall, in Equity, fol- 
low all Eſtates created out of 
it, and all Incumbrances ſub- 
"Gin thereon, and is fo con- 
| need with it, as not to be 
ſevered to the Detriment of a 
bond fide Purchaſer, who ſhall 
have the Benefit of all Intereſts 
which the Mortgagor had at 
the Time the Mortgage was 
made, unleſs againſt an inter- 
mediate Purchaſer without No- 
46a, 5 330 
Where by the vttbots of Pris 
it is ad that Judgments ſhall 


not bind Lands but from 
Signing, this relates only to 
Purchaſers. Og Wt . 


Real Ettete. (Cee Ae con- 
troverted between the Heir and 
Execulor, under Title Tefr, 


\Ruſtee, Guardian or Exe- 
I cutor, l change the 
ature of the ue Truſt's 
Eſtate, by 9 Feel 
into a Real Eſtate, nor & con- 
verſo. , 100 
Though the Spiritual Court can- 
not intermeddle with a Free- 
hold (or Real Eſtate) to di- 

| 7 N ſtribute 


— 


— 


— 


— 
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ſtribute it, yet Chancery can 
inforce ſuch a Diſtribution. 
Page 102 


See alſo the Statute of 14 Geo. 2. | 


ibid. (N) 
A Leaſe granted to one and his 
Heirs for three Lives, is a Real 
Eſtate; and though by the Sta- 
tute of Frauds it is made lia- 
ble to pay Debts, yet it is 
only 
Heir; and where the Spiritual 
Court ſet aſide a Will diſpo- 
ſing (inter a!) of ſuch Eſtate, 
as reyoked, this Sentence did 


not affect the Deviſe of ſuch 


Real Eſtate. 166 
Real Eſtate cannot paſs by a 
Will made before the Pur- 
chaſing thereof. 170, 171 


Where the Perſonal Eſtate ſhall 


vor ſhall not be applied to exo- 
nerate the Real. 


One deviſes all his Perſonal E- 


ſtate to his Daughter, and all 
his Real Eſtate to Truſtees, in 
Truſt to pay Debts, &c. Re- 
mainder to his Daughter in 
Tail, Remainder over; the 
8 Eſtate ſhall in the 
rſt Place be applied to pay 
the Debts. bs 7 
Expreſs Words, or Words tanta- 
mount, are requiſite to ex- 
empt the Perſonal Eſtate from 
Payment of Debts. 32 5 


Every Mortgage, though with- 


out any Covenant or Bond 
to pay the Money, implies a 
Loan, and every Loan implies 
a Debt; therefore an Heir of 
a Mortgagor ſhall compel an 
Application of the Perſonal 
Eſtate to pay off a Mortgage, 


ſuch Debts as bind the 


though there was no Cove- 
nant, &c, from the Mortgagor. 
| 2 Page 3 58 


Receiver. 


The Appointing a Receiver is 
not in all Caſes a Turning the 
Party out of Poſſeſſion; as 
where a Receiver is 41 
of an Infant's Eſtate, the Re- 
ceiver's Poſſeſſion is the Poſ- 
ſeſſion of the Infant; but on 
the Appointing a Receiver in 
an adverſary Suit, as where 
the Plaintiff in Ejectment has 
recovered a Verdict; here the 
Receiver's Poſſeſſion ſeems to 
ye Poſſeſſion of him that 

the Right to it. 

As the Receiver is the Hand 4 
the Court, he will be put in 
Poſſe ſſion in a ſummary way, 

by ordering the Tenants to 
attorn to him, and ting 

- him a Writ of Aſſiſtance, 
without firſt awarding an In- 
junction, which is, in other 
Caſes, the uſual Proceſs. 
| | ibid. (N) 


Recogniſance. 12 


One taken on a Supplicavit, and 
continued in Priſon 4 Year 
without any freſh Threatning, 
diſcharged on entering into 4 
Recogniſance before a Maſter 
in 100 J. with two Sureties in 
50 J. each, to keep the Peace. 

103, 104 


- Recozver of London. See 


London. 
on one Kerovery, 


Recovery, 


Tenant in Tail Male, Reniainder 
to himſelf in Fee, deviſes his 
Lands to F. S. and then ſuf- 
to the Uſe of 
himſelf in Fee, and dies with- 
out Iſſue Male; this is a Re- 
vocation of the Will. Page 
16 
A. covenants on his | Marriage to : 
lay out 3oood. in the Fur. 
chaſe of Land, and to ſettle 
it on A. in Tail, Remainder 
to B. A. purchaſes the Ma- 
nor of D. with this 3000 /. 
and never ſettles it, but ſuf- 
thereof; as 


6 the Land; ſo the 
ſuffered thereof dif the 
Lien, and bars B. of the 


Benefit of the Covenant, and | | 


of the Remainder. I71 
The Father Tenant for Life, Re- 
mainder to the Son in Tail, 
with Remainder over. The 
Son is an Infant, and on an 


poſed for the Son's Marriage, 
the Father and Infant Son join 
in 
Father only covenants, that 
within a Year after the Son's 
coming 
and Son will join in a Fine 
and of the Family 
Eſtate to divers Uſes; The 
Infant Son ſeals the Deed, 
and within a Year after he 
cores to Age, joins with his 
Father in a Fine and Reco- 

very; the Infant Son's Sealing 
of theſe Articles not ſufficient 


advantageous Match being pro- 


| 


contained in the THIRD VOLUME. 


z 


| 


Articles, and the | 


to Age, the Father | = 
In the Diſcretion of the Court 


, 


| No 


co declare the Uſes of the 


Fine and Recovery. Page 206 
preciſe Form of Words re- 
y"U to declare the Uſes of 
a Fine and Recovery, i. 
died the Meaning of Wr | 
ties ſufficiently appears. 208 
Tenant in Tail of a Rent grant- 
ed de novo without any Re- 
mainder over, ſuffers a Reco- 
very; this will not give an 
. abſolute, but only a determi- 
nable Fee. 30 
Tenant in Tail of Lands mort- 
gaged not bound to keep 
down the Intereſt, as Tenant 
for Life is, even h the. 
Tenant i 8 Tail ſhall have died 
duri Inf: and con- 
— before ie. was in his 
Power to have barred the Re- 


mainder by a Recovery. 235 


— 
Mee poor © Cauſe, to ſave Ex- 
pence, and where the Matter 
is clear, the Court will refer 
it to the Regiſter, and not to 
the Maſter, to compute the 


Intereſt or Arrears of Rent. 
258 


Rehearin g. 


whether or no to grant a Re- 
hearing. 8 
Order for a Rehearing refuſed to 
be di though at the 
Diſtance of about twenty-fout 
Years, ibid. * 
An Agreement was ſigned 
Parties, and by Conſent ade 


— 
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an Order of Court, to ſubmit 
to ſuch Decree as the Court 
ſhould make, and neither Par- 
ty to bring an Appeal; yet 
the Cauſe allowed to be re- 
1 head | > + Page 242 


Baelatlon. 
One having a Right to admini- 
ſter to FJ. S. brings a Bill for 


an Account of F. Ss Perſonal | 


Eſtate, which Bill being de- 


murred to, the Plaintiff 7 rook 


out Adminiſtration to F. S. 


and charged the ſame by way 


of Amendment; this held to 
be ſufficient, for that the Ad- 
miniſtration, hen taken out, 
related to the Time of the 
Death of the Inteſtate. 351 
So where an Executor, before 
Probate, files a Bill, and after- 
wards proves the W ill ; ſuch 
ſubſequent Provate makes the 
Bill a good one. ibid. 


Judgnents figned in Vacation, 
ta the preceding Term, Tit. 


Seo — tbe Relation of | 


Where a Daughter of a Freeman 
of London accepts of a LEGACY 
of 10, ooo i. left her by her 
Father, who recommended it 
to her to releaſe her Right to 

ber Orphanage Part, which 

ſhe does releaſe accordingly ; 
if the Orphanage Part be 
much more than her 
though ſhe was told ſhe might 
elect which ſhe pleaſed; yet 
if ſhe did not know ſhe had a 
Right firſt to inquire into the 
Value of the Perſonal Eſtate, 
and the Quantum of ber Or- 

2 Part, before ſhe made 

r Election; this is fo ma- 
terial, that it may avoid her 
Releaſe. Page 316 

In what Manner a Party re- 

ought to be — 

of his Right, ſo as to be 
bound by ſuch Releaſe. : 

_—_— generally ſpeaking, an 
Executor or Truſtee com- 

pounding, or releaſing a Debe, 

muſt anſwer for the Gme; yet + 

ppears to have been for 


if it a 
the Benefit of the Truſt E- 


Securities. 


Releaſe, 


Deviſe to ſuch of the Children 
of A. as ſhall be living at his 
Death. A. has Iflue B. who 
becoming a Bankrupt, gets 
his Certificate allowed, after 


| 


which A. dies; this Contin- | 


gent Intereſt is liable to the 
Bankruptcy, foraſmuch as the 
Son in the Father's Life-time 
might have releaſed it. 232 


[| , Ip. % 
1 
" * 
— H 


ſtate, it is an Excuſe. 3817 


Relief. 


| A Bill is brought by a Lord of 


a Manor to recover a Fine for 
a Copyhold, on a n, 
that the Defendant was ad- 


mitted by Attorney, but ſome- 


times pretends the Attorney 
had no Authority to take ſuch 


Admittance; the Defendant 


anſwers as to Part, and demurs 
as to Relief; the Demwerer 
held "_ 


| 148 


— 2 * 5 id IL Sf A -4 


contained in the Tn IRD VoTUME: 


Ley brings a Bill againſt Te- | 
nant to recover a Quit-Rent, 


alleging that the Land out of | 


which the Quit-Rent iſſues, 
by Reaſon of the Unity of 
Poſſeſſion of that with other | 
Lands, is not known; the 
"Defendant anſwers as to Diſ- 
covery, and demurs as to Re- 
lief ; Demurrer 8880. Qære. 


Ne 149 


151  Remiainder.: Wl 


If A. byi 4 Copyholder 10 Tal 
ERemainder to B. in Fee, and 
Al. takes a Grant of the Free- 

hold from the Lord to him 

and his Heirs, and dies with- 
out Iſſue; Du. If B. in'whom 
there was once a veſted Re- 
mainder in Fee in the Pre- 
miſſes, is not intitled to the 
ſame? | 10 (N) 
Where a Term for Yon is de- 
viſed to A. for Life, Remain. | 


et... Mi. tt 8 


— 
* 
o 
„ 
* 
— 


. * 4 ; * 


594 Reiitg! 1 
| 1 5 "A817 210 18 
A Tenant who "had! pad Taxes 
on Account of 4 Charit 
- which appeared! to'be exempt4 
ed from Taxes: not ſuffered 
x46 be relieved out of the — 
"reafs of "_ in his Hands. 
114% U Page 128 (N) 
As the Profits york Wie Land 
- would belong to the Huſband 
during the Coverture, ſo the 
Rent iſſuing out of the Land 
3 that Time; and which 
1. pre yable by che Tertenant 
of the Profits, be- 
A Darts Huſband, Who 
ee alone for Nen in- 
* curred during the Coverture, 
113059 benden befl fn 200 
if a Rent de mw be nted- in 
Tail, without any Remainder 
over; and Tenant in Tail takes 
Wife, and dies without Iſſue; 
the Wiſe ſhall not be endow- 


A 


der to B. and the Executor 
aſſents to the Deviſe to A. 


Desiſe . 132 
Where the Uſe of Goods is given | 
to one for Life, Remainder | 
over; the \ Ceftuy gue Uſe for | 

Life muſt fign an Inven 
expreſſing that he is intitled to 


this is a good Aſſent to the | 


ed, becauſe the Thing out of 
which the Dower is tb ariſe, 
is not in Being. Secus, if the 
Rent were granted” in Tail, 
Remainder ov 230 
Tenant i in Tail of à Rent grant- 
ed de novo, without any Re- 
mainder over, ſuffers a Reeo- 
very; this Will not paſs an 


theſe Things for his Life, and 
that afterwards they belong to 
the Perſon in Remainder.” 336 


See more concerning Remainders | * 


being good, under Tit. Limi- | 
tation of Terms for Years, &c. 
Tit. Eſtate ; alſo under Tit. 


Rents, { 


Ls 
| }& 
 - abſolute, but only a deter, 
nable Fee. bac * e. 
On (what fitioh the Law 
allows the? 'Remainder' of a 
"Rent - granted 1 novo, to be 
gol 2090” 157d N) 
One deviſes a —— to be 
ſold to pay Legacies amount- 
ing to 800 J. and if the Rent- 


Vor. III. 


charge ſhould ſell for 1000 /. 
7 0 the 
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the Teſtator gives a further 
cy of 200 l. The Rent- 


charge ſells for above 800 J. 


and leſs than 1000 J. what | 


_ exceeds. the 800 1. ſhall be- 
long to the Heir. Page 252 
A 7 * out of a Rent- charge 
ſhall carry Intereſt. 254 
In a poor Cauſe, 4 
pence, and where the Matter 
is clear, the Court will refer 
it to the Regiſter, inftead of 
a Maſter, to compute the Ar- 
rears of Rent. 258 
At Law there could be no ge- 
neral Occupant of a Rent: 
As if I had . a Rent 
"> 4. for e and 
A. had died living B. the 


Rent would have determined. 
264 1N) 
If a Man had 


anted a Rent to 
A. his Executors and Aſſigns, 
during the Liſe of B. and Faf⸗ 
terwards the Grantee had died, 
leaving an Executor, but no 
„che Exrcutor ſhould 


not have had the Rent, which | 


deing a Freehald, could not 
— deſcended to an Execu- 
tar; but this is helped by the 
Statu te of Frauds, ſince which, 
if a Rent be granted to A. for | 


_ the Life of B. and A. die, | 
; 


_ living B. A. Executors or 
Adminiſtzators, ſhall heye; it 


during the Life of B. for the | 
Statute is made not 


prevent the Ingonveniency &| 


the Life of the Ceftuy gue 


ibid. 05 | 


e 


ſerambling for the Eſtate, but 
alſo for continuing it 1 


| Dyere Famen,. 


Quit-Rent, - 


Lord brings a Bill againſt Tenant 
to recover a Quit-Rent, al- 
leging, that the Land out of 

which the Quit-Rent iſſues, 
Poſſeſſion of that with other 
Lands, is not known; the 
Defendant anſwers as to Diſ- 
covery, and demurs as to 
Relief; the Demurrer good. 

gere. Page 149 


Though a Bill in Equity to re- 


cover a Quit-Rent may, un- 
der ſome 1 be 


proper, yet it ought to ap- 
. therein that the Plaintiff 


4 Law. 256, 
* 8 _ 


Replication, Ser Tit Plea, 


A Defendant in bb les of 4 
Purchaſe for a valuable Con- 
ſidaration, omits to deny No- 
tice; if the Plaintiff replies to 
ät, all the Defendant has to 
do; is to prove Notice. 94 
If a Defendant puts in an An- 
ſwer to a Bill brought by an 
Infant, who does nat reply 
to it, ſuch Anſwer muſt, it 
ſeems, be taken to be true; 
in Regatd the Defendant, for 
want of a Replication, is de- 
prived uf an Opportunity of 
examining Witneſſes to — 
his Anſwer. 22976 N) 


| contained | in the Trp VoLUME. 


— 


* 


1 

- Reſcue. SH 
a 

e. 

ö 


In an Indicment for a Reſcue 
of a Priſoner, the Word Req 
cuſſit, or ſomething equiva- 
lent, muſt be uſed, to ſhew 


it was forcible, and againſt | 


the Will of the Keeper, Page 


484 | 


- 


Retainer. See Exetutoꝛ. 


„ ; o 
8 5 E 4 # 4 * wc 
— — * 
»4 . 
- Return. 


One who had been a Priſoner in 
Newgate for Debt, but fince 
removed to the Fleet, is ex- 

oomcenunicated; the Court of 

will not direct the 

Curſitor to make out «Writ | - 


of Excommunicato Gapiendo to | 


the Warden of the Feet; bu 
| the Wrie may be directed tt 
the Sheriff, who return 

a Non eſt Inuentus, and on 


this Return, B. R. may grant | 


an Habeas and there- 
on charge" hi with an Ex- 
cammunicato Gaptends, 53 


: - : 8 # 92 
p | ; 
2 „ 4 , * * 2 
* * * 6 
5 ' 


98} 61 


A. 2 and G and 


on the of B. A ſet- 
tles Part of his Lands on B. 
in Tail; and A. being ſeiſed 


in Fee of the Reverſion of 


theſe Lands, and of other 
Lands in Poſſeſſion, deviſes 
all his Lands and Heredita- 
ments not otherwiſe by him 


_ 


| out bf a Reverfion; ſo that 


Fold in" We "Cale of « 


ettled or diſpoſed of ; the Re- 
4 


verfion in Fee will paſs. a 


6 
the ee e N 


the old Efſtate, and if the 
Owner had the Lend 0 Heir 


df the Mother, the ſaine ſhall 


+ eſdend do die Heir on the 


M.-other's Side; ſo if it was 


— Engliſh or Gavelkind, 
it ſhall deſcend accordingly. 

03 
Regularly a Reetainder | is l | 


where there would have been 
no Reverſion, —＋4 be Ter 
| Remainder; but this do 


— 


ctcuted dr Hovo; of which the 


Law allows 4 Remainder to 


| granted. 1 230 (N) 
A Tenant far Years, Remainder 
to B. for” Life. 1. is doing 
Maſte; B. he cannot 


, bring Waſte, as not Ravi 


y Th not inſoin, un- 
— 3 Fee be 


. 7 2 Patty, who poſfibly 
Pl of the Waſte, 


| * — 
new; me * Tit. 


N ”m | Se 
" ander K 2. 


15 
ber e dle Th. 
" Legney. ea 
Seeber of Loder beſhre 
Marriage ſettles fore Furt ry 


- 

. 
* 3 
Review 


4 © 
* 


9 
F 


rs 
LY 


non, 


A 
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A TABLE . tha Principal Matters | 


| of his Perſonal Eſtate u upon 
his intended Wife, to take 
Effect after his Death, with- 
out mentioning it to be in Bar 
: [or Satisfaction] of her Cuſto- 
mary Part; this will bar her 


0 ol ſuch Cuſtomary Part. Page 
: 154 
It is the Intention of the Harty | 


which makes the pretended 
Equivalent a Satisfaction or 
not. — W Js 
A Father's Permining Lands to 
deſcend in Fee, juſt of the 
ſame Value with Lands cove- 


— 


nanted to be ſettled in Tail; 


this is a Satisfaction. ibid. 
A Matter of leſs Value not to be 
taken in Satisfaction for what 


—— 


— 


is of a greater Value. 226 
Lands of much greater Value 
left to a Daughter, no Satiſ- 
ibid. 


faction for a Portion. 
Et vide infra. , 
30, ooo J. is covenanted to. | be 
laid out in Land; the Money 
need not be laid out all toge- 
. ther upon one Purchaſe; but 
it laid out at ſeveral Times, it 
is ſufficient ; and if the Cove- 
nantor dies, having, after the 
Covenant, 
Lands which are left to de- 
ſcend, this will be a Satiſ- 
faction pro tanto. 228 
In a Settlement a Term was 
raiſed for Daughters Portions, 
v. 10,0001, with a Proviſo, 
that if the Father by Deed or 
Will ſhould give or leave the 
Sum of 10,000 /. to his ſaid 
Daughters, it ſhould be a Sa- 


tisfaction; the Father leaves | 


Land to the Daughters of the 


purchaſed ſome | 


Value of 10, ooo J. this no | 


Satisfaction. 


24 
Et vide ſupra. 4 


Money and Land go in a quite 
different Channel, and there- 
fore the one not to be taken 

in herons for the other, 

Page 247 

Huſband on Marriage ſettled 
100 l. per Annum Pin-Money 
in Truſt for his Wife, for her 
ſeparate Uſe, which becomes 
in Arrear, and then the Huſ- 
band by Will gives the Wife 

a Legacy of 500 l. after which 
there is a — wah Artear of 
the Pin-Money, and then the 

Huſband dies; this Legacy, 

being greater than the Debt, 

decreed, even in the Caſe of a 
Wife, to be a Satisfaction of 


Pin- M due before the 
making the Will. 353 
Where Pin-Money is to 


the Wife, - and the Huſband 
finds her in Clothes and Ne- 
ceſſaries; this is a Bar [or Sa- 
tisfaction] as to any Arrears 
of Pin-Money incurred du- 
ring ſuch Time. 3355 
One having by his Will given 
his Wit: 600 J. in Money, 
on his Death Bed ordered his 
Servant to deliver to his Wife, 
then preſent, two Bank Notes, 
payable to Bearer, amounting 
to 600 J. ſaying, he had not 
done enough for his Wife; 
this Gift held to be additional, 
and not to be à [Satisfaction 
or] Payment of the former 


Legacy in the an _ 
time. 356 
Securities 


contained in the TIIRD VOLUME: 


| Loy util e Debr Moe to | 
) * 8 ah ORs — 
abe under this an and 
Judgments. — ror aaries Huſband A 
Rerogniſances, | . 2 
without any | Conſideration, 

The Court: will not, Ant e in Nature of ah Br. 
Diſficulty, ſbt alide a Seohtity | tent. Page 200 


Seturities 4 and eee 


approved of by the and [Where a due 2 
approved the Maſter. te; art, and gives 
* * 5 | bes d hey dee Rades of 
Ove being ſeifed'of Lande in Fee the Money; Notice of an 

in A. and poſſeſſed — | equitable Incumbranee 'before 
- tended Intereſt upon « Statute | Payment of the Money, tho 
in B. dite all his Lands, | after the Bond, iv" Sufficient. 
'Tenements and Real--Rfbate | „ eee 101 AU busy 


in A. and B. to 
bis Heirs ;" this: will not 


— 4 


The Court will not order the 


to take 


Flint un Original 


. the Extunded or Chattel ol gment' en Error 
tereſt in B. eſpecially if there | - 13 without ſomè Excuſe 

de another Clauſo in the Will, for not; having filed 4he- de- 
which (inter a) difpoſes: of | fore; the a endet Breuſo 
all the Teſtator's Debts 1 may be ſufflcient. 314 
Credits. 9 to attend 

Whete a Judgment Was wk  Inberitancs ſhall; in Equity, 
to a Papiſt; it was reſolved he | N all the Bates (oreated 


could not extend the Land 


out of it, gad all Incutn- 


for that woulll give him E Ahead otters 430 

Intereſt im the Land, contrary Whale by the Statute of Frauds 
to the en Words of 11 it & fad, that ſhall 
& 12 of Vz. which makes nor bind Lands, but from the 


Papiſts incapable of 
Intereſt in Land. 


any e relates only" to 
_ bween''Creditory, 4 — — 
entered in the Vacation relates 
- 60 the firſt Duy of we pre- 
Term. nps ei 99 


= ' without a- . bs If 
a Judgment) be given in Truſt 4 died ſeiſed of ſome Lands in 
for a Feme Sole, Who Mar- 


- Fee, und con — 
ties, and by Conſent of her A adgment a 
3 2 in Poſſeſſon off 2 ae 4 
- the Land extended, the Hu-. H A. and befote te Eſſeign 
band may Over the Ex- — — the next following 
tended Intereſt. And by the] Term many of he-þ 
tame Neaſon if a Ferie has Creditdrs delivered 
2 * — and: enjoy 
| 01. 


4 
Fa- 
cars do ihe Sheriff W took 
| 7 P the 


— 


_— —————— 
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4 TA BLE of the Principal Matters 


A. owes Money by ſeveral 
ments and Bonds, and dies 
His Adminiſtrator 
pays the Judgments and ſome 
of the Bonds 


- Niſtrator - 
ments muſt be allowed him ; 
but as to what he paid on 
the Bonds, he muſt come in 
pro rata with the other Bond 
Creditors out of che Real — 


, and anſwered — — 
admitting their 

( ſome of the Fuat bring | 
5 : 


—— —— Sy — 


the Goods and f in 
In this Caſe it | 
was held, that the Judgment 
Creditors having lodged their 
| Writs | of Execution in the | 


Execution. 


ſame Vacation that the Party 


conſequently that 


Jadgment Creditors upon the 


Land in Proportion, as theſe 
had exhauſted the Perſonal 
Eſtate, (ſuppo 

| left the faid F. Perſonal Eſtate at! 

his Death) were without Re- 


fing A. to have 


medy. Page 399, 400 | 


udg- 


„and pays more 
than the Perſonal Eſtate a- 
mounts to; what the Admi- 
paid on the Judg- 


ſets. 


A Decree of the Court of Chan 
. cery is equal to a Judgmen 

in a Court of Law; and —_ 
an Executrix of A. who was 


greatly indebted to ſeveral Per- 


bons in Debts of different Na- 
. tures, being ſued in — 


by ſome of them, a 


Demands, 


— — FI” — — 


2 >” "S „ - mm 


— + ww 


— 
> po 


died, it related to the Teſte of | 
the Writ as to all but Pur- | 
Chaſers; ' 
theſe Goods were as evicted 
from A. in his Life-time; by 
which Means the ſimple Con- | . 
tract - Creditors, who defired | 
to ſtand in the Place of the | 


the Executrix at Law, where 
the Decree not being plead- 


. 


In what Cofe Security N © 


Where the Will does not require 


* 


Where the 


— rm rm rt nn 


her own Daughters) and o- 
ther of the Creditors ſued 


able, they obtained Judgments; . 
yet the Decree of the Court 
of Chancery, being for a uſt 
Debt, and having a Real Fri- 
ority in Point of Time, not 
by Fiction and Relation to the 
firſt Day of Term, was pre- 


| ferred in the Otder of Pay- 
ment to the 22 
| indemnified in 
Obedience | in ya 
all Proceedings at Law radar 
E her by Injunction. 


ing a du 


Decree, an 


F (N) 
Saen, bugle in for 5 thon 
is due. See Compolition. 


yy FS, 
* Ti ; 


not been ure of 


I. # 


that the Executor ſhould: give 
Security, it is not uſual for 


the Court to inſiſt on it, un- 
11 til ſome Miſbehaviour; but 
where one by Will charged 
the Reſidue; of his Perſonal 


Eſtate with 40 J. per Am 


to bis Wife, to be paid quar- 
terly, the Executor was or- 


dered to bring 
Miaſter ſufficient in Bonds and 


before; the 


Securities, to be {es apart: - 
 ſecyre this Annuity.” 330 
Spiritual Court has 
refuſed to grant the Probate 
of a Will to an Executor re- 
puted to be in bad — 
n and dee he 


ae 


ä — — 


rr — —— 


contained. 10 the T nin Norms. 


| be ſhould give Snake for 2 
due Adminiſtration" of the Aſ- Solicitoꝛ. See Attumey · 


ſets, B. R. has, in ſuch Caſe, 9 3o d * 13501361 
inforced the Granting of the Sa b MENS gel 

© Probate by « yrrqmptory. dane 
dams, 1 Page 337 (N) — 


ud T. on G47 
Is the Cate ot ' the 4 
GA . 

M32 2396 in | "Rates, of che late Directors are 
$1 veſted by Act of Parliament; 
Sein ee en e of Limita- 


One chat had been a Priſoner in 
©" Newgate for Debt, bit ſince 
removed to the Fleet, is ex- 


les — * 


— 4 ' 
| * 
VE; 4 
. Hr 
» „ 
11 11 


i e, 
+ capaci 
a 


hy ind LA = —— 10 * 
Lugatv⸗ 


Legacy+. 2 84 


Money 3 
| gage of a Ship without any 
rn t of the 


A 1477 * 


4 * See 


——ů—ů— ů 


— _— * 


— w 


— 
— , 


. — — 


—A 2 ——— 8 n 


"4 : — 


0 —______ ˙·w„„ͤ%.„＋ «„ „ͤ«%7dP 


19 285 1 
* 37 þ = 


Statutes 02 Ads of Parlia- 
EA and HY concern- 


No new wy but — that 
an "Intereſt raiſed by a ſubſe- 

x quent Statute, ſhould be under 
fame and Ad- 

ge - as an Intereſt exiſting 
x Thus the Statute of 
2 H. 8. enabling a Man to 
gail his Lands, has been in 
ſome Reſpects 
Within the 12 8. 
80 'the Act 6f 12 Car: 2. e- 
tg the Parma may, with 

| to the Sale of Offices 
a within that Branch of the Re- 
venue, be within the Reafon 


of he's & 6 of E 6. Page 
393) 394 (N) 
kiftantes Where fen Laws have 
not been extended by ary « e- 
quitable Conſtruction. 
the Preamble of an AR of 
r faid to be the Key 
or opening the and 
Klenk o. of D 434 
In what Caſes and under what 
Lircumſtances an Affirmative 
Law, without t Negative Words, 


dy repeal br talte away the 
Farce of a former Law. 491 


held to be 


| 


* 


74 
a See 
mitatlons. Ss 


Sata of Tleratien. See Dis 
* enters. 


— See crits. 
Surety. See Ball. 
Survivoz, See AJointenants. 


gu Co 
275 N 


* 
. ve ah | 


wage, Bill _ Be for a Telünt 
to de relieved but of the 
Arrears of Rent, for Taxes 
| which the Terant has actually 
paid on Account of Rent re- 
ſerved to a Charity, which 
5 to de exempted from 


Page 12900) 
Where I Land was mortgaged for 
ſecuring an annual P 
of 201 to a Widow," in 
Satisfaction of her Dower; 
this annual Payment being ſe- 
cuted out of Land, ought” to 
anſwer Taxes as the Land 
does; but if the Tenant, in his 
Payment of the Annuity to 
the Widow, omits to deduct 
for Taxes, he ſhall not make 
ber refund in Equity. * * thid. 


tion. a. J a in Common. 8 


Sas Js: * * Per: uries, 
nab 


—2 


2 * 2+ . 


Jotntenants. * 
Term Pears, thy: Tetm 
Term hy we on the Juheri⸗ 
tance. See Eftate for Fears. 


Term 


— . — — " 


F. s Bk of re "Princip Mare 


— PR 


— ———, 


1 — 9" IA 


— 


"Term and Uacation, 1 


As to all bot Puickaſerd (not 
_ Creditors) Judgments entered 
in the Vacation relate to the 


farſt Day of the preceding | 


Term. Page 399 


_ Timber. | | 1 


— 


A Tenant for Life, Kenainder 


to B. in Tail, aw Me... 


ety, Remainder to C. an In- 
Moiety, 


There Nr on the Pre- la 


miſſes greatly decaying; B. 
the Remainder Man brings a 
Bill, praying that the — 
ing Timber may be cut down, 
ſold, and the Money Aided 
| between him and the Iafant; | 
the Tenant for Life ordered 
to have ſufficient left for Re- 
irs, and an Allowance for 
amage done to him on the 
Ground; but not to be con- 
fidered for the Timber, which, 
when ſevered by any Means 
to the 


— — 


whatſoever, 


firſt Owner of the lelizritines. # 


Decaying Timber not to be 
cut down, if for Ornament or 
Safety. Alſo where an Infant 


is concerned in the Inheri- 
tance, no Timber to be cut 
down without the Approba- 
tion of the Maſter, and the 
Infant's Money to be put out 
for his — 267 | 


7 
14 


Vor. III. 


=» . 

| ' 
„ Cl 
: o 


— 


contained in the D VorUnk. 


— — 


Tithes. 


Ove ts hs Lala þ dat hes 
-  Tithes there, and deviſes: all 


his Land in A. The Tithes, 
as n out of the 
Land, and Part of the Profits 


| thereof, | hall gs Page 386 


| Lee more Tit, Bank: 
rupts, Partners. 


„ 


| A Tradeſman in Herde, by Or- 
fant in Tail, as to the other |. 


der of a Tradeſman in the 
Country, ſends Goods to the 
tter, Who does not appoint 
or name the Carrier ;. after- 
. wards the Carrier imbezils the 
Goods; the Trader in the 
muſt ſand to the 
Lol. * 186 
A Trader in F Mo- 
ney. of F. S. (who reſided in 
Holland) in his Hands, bought 
- South-Sea Stock in his own 
12 but entered it in his 
Account Book as bought for 
F. S. after which the Trader 
ame Bankrupt; determined 
| that this Stock was not liable 
to . ! 


Tranſportation. Ses Felony. 
Trees. 2 Timber, 


. 7 f 
. : « 4 * * 9 \/S 
4 
* * 
Fay Trial. . 


23 (> DEE ML. 246 4% T's 
Trial of the Cuſtom of London 
; Na WINS Ne 
+ ng 1 

| 4 to be 
74 44 


A TABLE of the Principal 


— 


had in Caſe of a falſe Certifi- 
cate, ſee Tit. London. 

As for the Manner of Trial of 
Clerks convict before the Or- 
dinary, ſee Tit, Clergy. 


Truſt and Truſtee. 


Where a Judgment is given to a 
Papiſt, he cannot extend the 
Land, for that would give him 

an Intereſt in the Land, con- 
trary to the expreſs Words of 
11 C 12 of V. 3. cap. 4. and 
it is the ſame Thing where 
the Judgment is given in Truſt 
for a Papiſt. Page 46 (N) 

Truſtee cannot change the Na- 
ture of the Ceſtuy que Truſt's 
Eſtate, by turning Money in- 
to Land, & e converſo. 100 

A Breach of Truſt Evidence of 
the greateſt Fraud, 131. 

A bare Truſtee is a good Witneſs 
for his Cefluy que Truſt, but 
not an Executor in Truſt, as 
he is liable to be ſned by Cre- 
ditors, and to anſwer Coſts. 


15 181 
A Trader in London having Mo- 
ney of J. S. (who reſided in 
Holland) in his Hands, bought 
South-Sea Stock in his own 
Name, but entered it in his 
Account Book as bought for 
S. afterwards the Trader 
me Bankrupt ; determined 
that this Truſt Stock was not 
liable to the Bankruptcy. 
187 (N) 
One makes his Wife his ſole. 
Heireſs and Executrix of all 


his Real and Perſonal Eſtate, | 


to ſell and diſpoſe thereof at 


| 


ber Pleaſure, to pay Debts and 


N 2 | | 


It 


very Executor 1s a Truſtee 


M 


A 


Every Ceſtuy que 7 7101, 


Matters 


Legacies, and gives his Brother 
(who was his next of Kin and 
Heir) 5/. The Wife has the 
Reſidue to her own Uſe, and 
not as a Truſtee. Page 19 
a Judgment be given in Tra 
for a Feme Sole, who 
and by Conſent of her Tru- 
ſees is in Poſſeſſion of the 
Land extended, the Huſband 
may aſſign over the extended 
Intereſt. 200 
for 
the Performance of the Will. 
oney agreed to be laid out in 
Land ſhall be taken as Land; 
and no Difference whether it 
is depoſited in the Hands of 
Truſtees, or remains in the 
Hands of the Covenantor. 211 
Truſtee forbearing to do what 
it was his Office to do, ſhall 
not prejudice his Cęſtuy que 


Truſt. | 
whether 
a Volunteer or not, is intitled 
to the Benefit of the Truſt ; 
and no Reaſon that the Tru- 
ſtee ſhould keep the Eſtate. 
33 


The Wife of Ceſiy que Truſt 


not intitled to Dower. 229 


Huſband may be Tenant by the 


Curteſy of a Truſt, . 


234 


The Court never allow an Exe- 


. 


cutor or Truſtee for his Time 
and Trouble, eſpecially where 
there is an expreſs Legacy for 
his Pains, &c. 249 


Nay, an Executor in Truſt, who 


had no Legacy, and where the 
OY the Truſt was 
likely to be attended with 
Trouble, at firſt refuſed, but 
afterwards bargained wm ms 


ot * 
4 


— — <A. rs 


EE 


o — — 


Reſiduary Legatees, in Con- 
— of 100 Guineas, to 

act in the Executorſhip; and 
he dying before the Execution 


of the Truſt was compleated, | 


his Executors brought a Bill 
to be allowed theſe 100 Gui- 
neas out of the Truſt Money 


mand was diſallowed. Page 


251, 252 (N) 


Truſtee compounds Debts or In- 
cumbrances who to have the 
Benefit of it, ſee Compoſi- 
tion, Debts, &c. 


The Deviſe fs Sabi be.con- 


ſtrued in the ſame Manner as 
that of a legal Eſtate, 259 
An Executor or 'Truſtee for an 
Infant neglects to ſue within 
ſix Years ; the Statute of Li- 


mitations ſhall bind the In- | 


fant. + * og 
A Fine and five Years Non- 
claim (ball, -in Favour. of a 
Purchaſer, bar a Truſt Term, 
. che Cefliuy que Truft be 
n Infant. 310 (N) 
Where a Bond is given to B. in 
Truſt for A. the Money due 
on the Bond ſhall be paid in 
a Courſe of ' Adminiſtration ; 
ſo if there be a Term for 
Years in B. in Truſt for A. 


342 


A Truſtee miſbehaving himſelf 
ordered to pay Coſts out of 


his own Pocket, and not out 
of the Truſt Eſtate. 347 


Though, generally ſpeaking, an 


Executor or Truſtee com- 


pounding or releaſing a Debt, 
muſt anſwer for the ſame; yet 
if this a to have been 
for the "Benefit of the Truſt 


| 


* 


| and 
in their Hands ; but the De- | 


Eftate, it is an Excuſe. * 
r 

The Statute of 7 Anne, cap. 19. 
enabling Inkine Truſtees to 
convey; purſuant: to the Di- 
rections of the Court of Chan- 
cery, extends only to plai 
Truſts, not to 


ſuch as are implied or con- 
ſtructive only. ==, 1 


8 
Leaſe of a -Mine to 5x 
ſerving a Rent; A. the Leſ- 
ſee declares himſelf a Truſtee 
for five Perſons, to each a 
Fifth. The five Partners en- 
ter upon, work and take the 
Profits of the Mine, which 
afterwards becomes unprofita- 
ble, and the Leſſee Inſolvent 
the Cefluy que Truſts not lia- 
ble, but for the Time during 
which * Wan the Profits. 


402 


In 2 Caſes an Raue ſhall 
— 3 4 7 Tuftee, wo Exe- 


cutoz. 


Refulting Truft. | 


One deviſcs a Rent-charge to be 


ſold to pay ies amount- 
ing to 800 J. and if the Rent- 
charge ſhould ſell for 1000 /. 
then the Teſtator 
ther Legacy 


gives a fur- 
of 2001. The 
Rent- charge ſells for above 
800 J. and leſs than 1000 J. 
what exceeds the 800 J. ſhall 
belong to the Heir as a Re- 
ſulting Truſt, ' 252 


Truft 


— - - —— 


contained in the TH KD Vo LUME. 


— 


4 TABL E of the Principal Matters 


Truft for raifing. Daughters Por- 
tions and Payment 'of Debts, 


fee alſo Potions 92 Pzovi- 
— fo2 Childꝛen. 


The Truſt of a Term is to raiſc 
Daughters Portions by Rents, 

Iſſues and Profits; or by ma- 
king Leaſes for three Lives at 


the ancient Rent; or by grant- 


ing Copyholds on Fines; the 
Money to be paid to the 
Daughters at their Age of 
eighteen, or Marriage, or as 
ſoon after as the ſame can be 


foreſaid; the Portions, as it 
ſeems, cannot be raiſed by 
Sale or Mortgage. Page 1 
In a Deviſe of Lands to pay 
Debts, if the Creditors bring 
a Bill to compel a Sale, the 
Heir is, generally, to be made 
a Party; ſecus of a Truſt 
created by Deed to pay Debts. 


In the Caſe of a Deed of Truft 
to pay Debts, the Sanity of 
the Teſtator is not proved ; 
ſecus where a Bill is brought 
to prove a Will of Land. 93 

One by Will charges all hs 

_ worldly Eſtate with h his Debts, 
and dies ſeiſed of Freehold 


. and Copyhold Eſtates, which | 


he particularly diſpoſes of by 
Will; che Copyhold, though 
not ſurrendered to the Uſe of 
the Will, ſhall yet be applied 
to the Payment of the Debts 
pari paſſu with the Freehold. 
mY 

If I charge all my Lands E 4 
Payment of my k and 


raiſed out of the Premiſſes a- 


— . — 


deviſe part to iy * * 


Part to B. Sc. the Creditors 


cannot be paid out of the 
Lands till the Maſter has cer- 
tified what the Proportion is, 
which each. Deviſee is to con- 
tribute ; but if the Maſter cer- 
tifies that the Debts will ex- 
hauſt the whole Real Eſtate, 

. then the Creditors may pro- 
ceed againſt any one Deviſee 
for the Whole. Page 98 
Term of one Thouſand Years 
to ſecure Daughters Portions, 
payable at ſixteen; provided, ; 
if no Daughter at the Time of 
Failure of Iſſue Male, the 
Portion to fink. There is a 
Daughter who attains to fix- 
teen, and marries without 
Conſent, and- no Son by the 
Marriage; but the Daughter 
dies in the Life-time of the 
Father and Mother, and con- 
ſequently while there might 
be a Son; the Portion finks. 
134 

In a Settlement a Term was 
raiſed for Daughters Portions, 
vi. 10,0007. with a Proviſo, 
that if the Father by Deed or 
Will ſhould give we 
Sum of 10,0001. to his faid 
Daughters, it ſhould be a Sa- 
tisfaction; the Father leaves 
Land to the Daughters of the 
Value of 10,000 J. this no 
Satisfaction. 645 
A Truſt Eſtate was decreed to 
be ſold for the Payment of 
Debts and Legacies, and to 
be ſold to the beſt Purchaſer. 
A. articles to the Eſtate 
of the Truſtees, and brings a 
Bill to them to per- 


form the Contract; the Court 
| | will 


— 
1 


— — — 


other 
editors 
of the 
as cer- 
tion is, 
[0 con- 
ter cer- 
„ill ex- 


Eſtate, 


ay pro- 


r 


0 , 
PER n 


7 


WW you 


contained in. 10 Tnikn Vow ME. 


will make no new Decree, | 
but leave the former Decree 
Page 282 


[ 


to be purſued. 


ing; Ge a Felon, it is — 
to charge, that the Defendant 
knew the Principal was guilty 
or convicted of Felony ; and 
the Omiſſion of this nece 


Truſtees for preſerving” Ontin- | | Ingredient is not to be h 


gent Remainders. 


Sc. Son in Tail Sir P. 7. 


tween himſelf of the firſt 
Part, R. T. of the ſecond 
Part, and J. S. of the * 
Part, covenanted to 1 


R. T. did not join in any Co- 


the Fine, but ſealed the Deed; 

determined, that this was no 
Surrender, in Regard the Re- 
mainder Man cannot ſurren- 
der, but only releaſe to the 
Tenant for Life. And the bare 
Sealing the Deed by R. T. the 
Son, would neither ſurrender 


as preſerved, there being a 
Right of Freehold ſubſiſting 
in R.T. the Son, for the ſup- 


* 


7— 


wa: 1 


Cerdiit general and perlal 
Sec alſo Jury. 


for being A after the 
Fact, by Receiving, Harbour- 


by Indenture Tripartite, be- 


Fine of the Premiſſes. But | 


venant in the Deed; nor in | 


nor releaſe his Eſtate, conſe- | 


| 


quently. the Contingent Re- 
— to the firſt, &c. Son |' 


porting of this Right. 210 (N) 


| 


N all TodiQments: againſt one | 


* _ 


Vor. III. | 


el 
by the Finding of the Ve 


Sir P. T. Tenant for Life, Re- * 
mainder to his Son R. T. for 
Life, Remainder to his firſt, 


dict; eſpecially if the Verdict 
does not find the Fact of No- 
tice, + but only what is Evi- 
dence thereof. Page 493 
Where a ſpecia 
certainly found any Felony 
upon the Facts therein ſtated, 
and conſequently it is uncer- 
tain whether the Priſoner be 
guilty of any Felony at all, 


Verdict bas not 


— 


or only of a Miſdemeanor; 


or where the Jury has found 


a general Verdict-that the Pri- 


ſoner is guilty, and afterwards 


dgment is arreſted for De- 
fects in the Indictment; in 


theſe Caſes the Judgment gi- 


ven muſt be Judgment of Ac- 


quittal ; but this will be no 


Bar to another Indiatment 


| can ny a different Offence. | 


125 | 


Aoluntaty. See alſo Fraud, 
Every Ceftuy gue 7 ruſt, whether 


a Volunteer or not, is intitled 
to the Benefit! of the Truſt. 
222 


Any voluntary Bond is good a- 


gainſt the Executor, though 
to be poſtponed to a ſimple 
Contract Debt. ibid. 
An Huſband voluntarily, * af- 
ter Marriage, allows the Wife, 
for her ſeparate Uſe, to make 
Profit of all Butter, Eggs, &c. 


7R — 


A TABLE of the Principal Matters 
4 5 incipal Aang 


beyond what is uſed in the 
Family; ont of which the 
Wife faves 100 J. and lends it | 


| the Wife's Prugality, 


come in as a Creditor for this 
100 J. eſpecially there being 

Debts. P. age 337 
A. _ a Wife who lived ſe- 


— married another 


Woman, who knew nothing 
of the former Wife's being a- 
live. But this being 
wards diſcovered, in order to 
induce the ſecond Wife to 
continue to live with him, A. 

| r. in Truſt wo lave 

r 1000 l. and died, not 
leaving Aﬀets to pay his fim. 
* Contract Debts; this Bond 
held to be worſe than volun- 


oh being given on an illicit 


52 t all the ſimple Contract 
Debts. 85 


War, See Guardian, 


Tate, See Timber. 


rite. Se Baron and Feme. 


allow of 
this Agreement, and let her | 


after- | 


* 


ö 


vn 


Wows, 


(Whether Parol Evidence + a 
be admitted in the Caſe of a 
Deviſe of a Guardianſhip, or 
in a Will of Ing Eflate, 


N fome Senſe 0 Statute of 
Diftribution makes a Will for 
the Inteſtate, viz, by ſo far 
veſting the diſtributary Share 
in the Perſon intitled, as that 
diately after the Inteſtate, it 
Repreſentatives : : Juſt as if one 
intitled to a Legacy, payable 
at a future Time, ſhould die 
before the Time of Payment 
the 
ſtanding 


would notwith- 
be an Intereſt veſted 
reſently. Page 49, 50 (N) 
Where a Bill is brought to 
a Will of Land, the Banity of 
the Teſtator muſt be proved 3 
cus in the Cafe of a Deed 
of Truft to fell for Payment 
of Debts. 93 
The Court never orders a Will 
to be proved vivd uocs at the 
Hearing, as they do a 1 
| 7 
Deviſe of all my Houſhold 
Goods, Plate, &c. to A. the 
Reſidue of my Perſonal Eſtate 
to B. The Ready Money and 
Bonds do not - paſs by the 
Word Goods, for then the Be- 
queſt of the Refiduc would be 
void. 112 
A 


— -- 


contained is the TRIRD Nouns. 


— — — — 
| A Will coming into #efimiafer-} - tained the Goods in his Hands, 
Hall ought to be conſtrued | . his' Executors hate got the 
according to the Rules of the] ſame Power? _' ' Page 183 
Common Law. Page 115 Where an Execntor, before Pro- 


One articles to buy Land, and 
the Title is under a Will not 
8 Equity againſt the 
ar ; yet in ſome: Caſes E- 
- quity. will compel the Pur- 
chaſer 10 * the Title. 


190 
Thoug it be proper 
— yet t 
rr 
more than it is to prove a 
Deed ie e, | 192 


Where the Teſtator owns his 
Hand 


before the Witneſſes 
who ſubſcribe the Will in the 
Teſtatœr's Preſence; the Will 
1 though all the Wit- 
did not fee the Teſtator 
(See Tit. Vine to a 


ſign. 
Will.) 
Where a Title depends 
Words of a Will, this is as 
properly determinable. in E- 


quity, as by a, Judge and 200 


. 
on the 


at Ni pris. 

An Equity of Rae e cf 
Capyhold may be deviſed | 
without ſurrendered to 

the Uſe ofa Will. 358 


1 
. 
1 - 


| Probate. 
A. dies indebted by one Bond to 


B. and by another Bond to 


C and leaves B. and F. S. 
Executors; B. intermeddles 
with the Goods, and dies be- 
fore Probate, and before any 


Election made to retain ; Q. One 
Whether as B. might have rc- | 


1 87 


| 


bate, . files a Bill, and after- 
5 wards proves the Will; fuch 
. e eee be 


viſes his Lands to be ſold to 
his Debts; and as to the 
Money ariſing by Sale after 
. Debts paid, he gives 200 /. 
thereout to his eldeſt Son A. 
at twenty-one, the Refidue 


to his Children e- 
. qually. A. the eldeſt dies be- 
| 3 this 200 J. 


ſhall go to the Heir of the 
Teſtator. 20 
One being ſeiſed of Lands in Fee 
in A. and poſſeſſed of an ex- 
tended Intereſt a Statute 
in B. deviſes his Lands, 
Tenements and Real Eſtate in 
A. and B. to F. S. and his 
Heirs; this will not paſs the 
Extended or Chattel Intereſt 


n 


uſe in the 1 
Which, inter al, o 
all the Teſtator's * or 
Credits. | 26 
of a Term for 
Years, devides it to A. for 
' Life, 


+1116 


A T AB LE E of. the Principal Montere 


Life, Remainder to the Heirs 
of A. This ſhall, it ſeems, 
on 'A.'s Death, go to his Exe- 
cutor, and not to his Heir. 
Page 29 

A. has two Sons B. and C. and 
on the Marriage of B. A. ſet- 
tles Part of his Lands on B. in 
Tail; and A. being alfo ſeiſed 
in Fee of the Reverſion of 
theſe Lands, and of other 
Lands in Poſſeſſion, deviſes 
all his Lands and Heredita- 
ments not otherwiſe by him 
ſettled or diſpoſed of ; the Re- 
verſion in Fee will paſs. 56 
One deviſes all his Lands in A. 
B. and C. and elſeubere. The 
Teſtator has Lands in A. B. 
and C. and Lands of much 
greater Value in another Coun- 
ty; the Lands in the other 
County ſhall paſs by the Word 
elſewhere. 234.010] 

A Will begins, As to all my 
% worldly Eſtate, my Debts 
being firſt paid, I give, 
Fc.“ The Real Eſtate is 
liable to the Debts, nothing 
being deviſed till the Debts 
are paid, 91 
In a Deviſe of Lands to pay 
Debts, if the Creditors bring 

a Bill to compel a Sale, the 
Heir is, generally, to be made 

a Party. 92 
If I charge all my Lands with 
Payment of my Debts, and 
deviſe Part to A. and other 
Part to B. &c. The Creditors 
cannot . be paid out” of the 
Lands, till the Maſter has cer- 


— 


tified what the Proportion is, | 


which each Deviſee is to con- 


tribute; but if the Maſter cer- | | 


2 


tifies, that the. Debts will —_ a 
hauſt the whole Real Eftate, 
then the. Creditors ma pro- 
ceed againſt any one iſce 
for the Whole. Page 91 
One deviſes the Surplus of 
Perſonal Eſtate to his four 
Executors; this is a joint Be- 
queſt, and, on the Death of 

- one, ſhall go to the Survivors, 
as well in the Caſe of a Le- 
gacy, as of a Grant. 115 
Deviſe of Lands to Truſtees in 
Fee, in 'Truſt within fix Years 
after the Teſtator's Death, to 
raiſe and pay Wo a to, his 
Daughter A. dies within 
4 ſix Years; the 1 500 J. 
ſhall go to her Adminiſtrator, 
here being no certain Time li- 
mited "5 Joy but only the 
ultimate Time within which, 
it ſhall be raiſed, 119 

See a % 172 
I deviſe 1001. per Annum to my 
Son A. and his Wife for their 
reſpective . 60 J. where- , 
of to be paid to the Wife for 
the Support of herſelf and 
Daughter, the Remaining 400. 
to my Son; the Son dies; his 
Wife ſhall have the Whole 
1007; per Annum. . 121. 
Deviſe .to ſuch of the Children 
of A. as ſhall be living at his 
Death. A. has Iflue B. who, 
becoming a Bankrupt, gets 
his Certificate allowed, after 
which A. dies; this Contin- 
gent Intereſt is liable to the 
Bankruptcy. | 132 
Deviſe to my Daughters until 
my Son ſhall attain his Age of 
forty Years, hoping by that 
Time my Son will have _n 


2 "FF FM. OTH ER "SY 


contained in the THIRD: VoLuUME.: 


—— 


his Folly. The Son dies be- 
fore forty ; the Deviſe to the | 
Daughters ceaſes. So a Deviſe 


to A. until B. ſhall attain } 


forty Vears; if B. dies before 
forty, A. 8 Eſtate ſhall ceaſe. 


Secus, if the Deviſe to A. be | 
pay Debts or | 
Portions; which cannot be | 
raiſed until B. ſhould have at- 


| made a Fund to 


- conſtrued in the fame Manner 
_ that of a _ Eſtate. Page 
e 1 

The Words, 41 ie all my 
1. . Eſtate”; the ſame 
«I deviſe all my World- 

7 8 1 Eſtate,” and paſs a Fee. 
And this is the plainer, where 
it is afterwards ſaid, All the 


tained his Age of forty, in | Reſt of my Real Eſtate, the 
which Caſe the Word fball'is | Word Re, being a Term of 
taken for ſhould, Page 196 | Relation. 295 
Deviſe to my Son A. for Life, Tho Teſtator deviſed a Term for 


Remainder to his firſt Son in 


Tail Male, Remainder to his | 
ſecond, third, fourth and fifth | 
Sons ſucceſſively, without ſay- | 


ing for what Eftate, or any 


Words tantamount. "IF; has 


two Sons, the former of whom 
dies in his Life-time ; the ſe- 
cond Son ſhall have an Eftate- 


tail, being the firſt Son at his | 
Father's Death. By. 178 | count and Diſcovery of the 


One deviſes a Rent-charge to be | 


| fold to pay 
ing to 800 J. and if the Rent- 
charge ſhould” ſell for 1000 J. 
the Teſtator gives a further 


Legacy of 200 J. The Rent- 


charge ſells for above 800 /. 
and leſs than 1000 J. what 


exceeds the 800 l. ſhall belong 


to the Heir as à Reſulting 
Truſt. 57410 2 
Deviſe ee Tem to \ for Lite, 
Remainder to the Children A. 
ſhall leave at his Death, and 


if the Children of A. die with- 
out Iflue, then to B. the | 


Children of A. die without 
leaving Iſſue at their Death; 
chis is a good Deviſe over. 
| ; 258 
Vor. III. 


| 
cies amount- 5 


In 


Tears and all his Perſonal E- 
ſtate to A, an Infant, and' if 
A. died during his Infancy, 
and his Mother ſhould die 
without any other Child, then 
to B. A. died during bis In- 
fancy; though the Mother was 
12 and migh t have a Child, 


| viſee over, by directing an Ac- 


if e to ſecure it, 
in the Contingency 
ſhould happen. 300 
4 deviſes all bis Real and Per- 
ſonal Eſtate to Truſtees, their 
Heirs and Executors, in Truſt 
to pay 151. per Ann. to the 
\ Plaintiffs, his two Siſters for 


- | Legacies, the Surplus in Truſt 
for Diſſenting Miniſters, and 
gives 300 J. Legacies to his 


ſtator, by two Deeds of a 
ſubſequent Date, conveys all 
his Real Eſtate in Truſt, and 


Eſtate to the Uſe of the ſame 


Truſtees and their Heirs, Gc. 
Proviſo both Deeds to be void, 
| 7 8 | on 


The Deviſe of 2 Truſt 3 7 


— = phe vo the De 


their Lives, and aſter ſeveral 


Truſtees. Afterwards the Te- 


makes a Gift of bis Perſonal 


4 TABLE of th 


[ — 


Priwcigiat Matters 


on his Tendet of 106. ta 
_ ther. There was alſo a Pro- 
viſo, that if the Siſters diſ- 


forfeit their Annuities. The 
Teſtator, after he had executed 
the Deeds, ſtill kept them by 
him. The Truftees refuſe pay- 
ing the Siſters their Annuities, 
who thereupon bring their 
Bill, infi 
| had revo the Will; and 
that there was a reſalting 


- Truſt for them as Heirs at 


Law ; or, at leaſt, that they 


(the Siſters) were intitled to 


their 15 J. per Annum Annhui- 


ties. The Defendant infiſted | 


on the Plaintiffs for- 


feited their Annuities; de- 


creed, that the Annuities 
ſhould be paid to the two 
Siſters the Plaintiffs, but the 
Surplus to go 
Miniſters, — the Truſtee, 
for his Miſbehaviour, to pay 
Coſts out of his own Pocket. 


Page 344, 347 | 


| Revocation of « Will. 


Tenant in Tail Male, Remainder 
to himſelf in Fee, deviſes his 
Lands to J. S. and then ſuf- 
fers a Recovery to the Uſe of 
himſelf in Fee, and dies with- 
out Iſſue Male; this is a Re- 
vocation of the Will. 163 
Where the 8 


Teſtator, this Sentence cauld 
extend only to the Perſonal 


Eſtate diſpoſed of by ſuch 
Wall. 166 


A 


puted the Will, they ſhould | 


that the Deeds 


to the Diſſenting 


itual Court ſet a- 
fide a Will as revoked by the 


One alle of # Leaſe for Lints 
deviſes it, and aftorwards re- 
news; the Renewal is a Re- 
vn of. the Will. -_ | 

x66 

Haw; 20 it e in the Caſe 
of a Leaſe for Years. 168 

A. and B. Tenants in Common 
of Lands in Fee, A. by Will 
dated 25 Januury, 1719, de- 

viſed his Mojety in Fee. \Af- 

terwards A. and B. rey 

tition by Deed dated 16 

1722, and Fine, declaring; 

Uſe. as to one Moiety in Se- 

veralty to A. in Fee, and as 

to the other in Se- 
veralty to B. in Fee; this 

Dieed of Partition and Fine no 
Revocation of the Will of A. 

* 1.4 2 

ere a fablequent veynnce 
neee ee 346 


W 


— — — * 
- 
- 


ime ts « Will 


Hand before the Witneſſes 
who ſubſcribe the Will in the 
Teſtator's Preſence, the Will - 
is good, though all the Wit- 
neſſes did not Te the Teſtator 
gn. L854 
Difference obſerved with Regard 
to the Statute of Frauds, which 
does nat ſay, that the Teſts- 
tor ſhall ſign his Will in the 
Preſence of three Witneſſes, 
but requires theſe three Things: 
1ſt, That the Will ſhould be 
e oe 
ſtator; and ty it 
7 ould arte ree 
| be i 


What: thy Tae 8 hi 74 


——— 
3 72 Fete 


Citneſs. Sen alſo Evidence, 


Examination and * 
d 


A hire ni. e 
neſs for his Ceſtuy que Truft ; 


but not an Executor in Truſt, 
as he is liable to be ſued by 
Creditary; and to er Coſt, 
181 

A commiſſion being granted to 
examine Witneſſes at Algiers 
the Plaintiff died, | by which 
the Suit abated ; hut the Wit- 
neſſes were examined before 
Novi ofthe Pintif's Deaths | 

e Examination held re 


2 but before I:0- | 


od 
Ser 2 Ae l p-. leck. 5. 
A Rule both at Law and in 


De- 
— 


there are never ſo man 
fendants, if the Plai 


not give Evidence 


as.a Witneſs for "| 
dant, 


Equity, that where to a Suit | 


[ 


| 
2 


Defendant, — — by: 


— 


We din a Com- 
miſſion after the Demiſe of 


— — 
V * 


— 
— 


ao pot RE the 


ought not to bare « a 


Clomen: 


© vom wot he 2 of a 


K 


Words. dee alſo G 


170 


Will, 
properly determinable in E- 
Ry, , Jager 098. Jury 

* Prius. 252 


. eee, wo OY 
ets, See as — 
= fine 


Ain in mh of T4 
*% wag 


A Certtorars ex 4% 
bito Tufitia; and as it is diſ- 
cretionary, the Court will a- 
ward it to „but never 
to reverſe. Judgment, or 
make Error. 3¹ 5 5 


— © ® 


«a LE 3 
I: YODA TS 6 4 


_ * x » 1 J . 7 + : "1 * 1 * — 
* oer 
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4 7 747 L K be Principal Ae 


45 _ — — n___ _ — —f 


- If not a pro | 
1 to try the very Right of 


2 
pt ps 1 1 3 
| * 0 ? * 4 190 A 


41 


tr 


Eis one chli, 


per Writ W 
Guardianſhip. Page 1 54 (N) 


Elegit t. 


An 4 Aſcending to an 
Heir is Real Aſſets, and, as it 


ſeems, extendible i in an legit. | 


One who had — a Priſoner 3 in 


Neugate for Debt, but ſince 


removed to the Fleet, is ex- | + 


eommunicated ; the Court of 


Chancery will not direct the 


Curſitor to make out a Writ 


of Excommunicuto Capiendo to 


the Warden of the Fleet; but 
the Writ may be directed to 


the Sheriff, who may return 
Inventus, and on 


a Non eſt 
this Return, B. R. may grant 


a Habeas Corpus, and thereon 


charge him with an Excom- 
' municato' Capiendo, 53 


The Writ of Excommunicato Ca- 


piendo is a Viſcountiel Writ ; 


but where the Sheriff is Party, 
or otherwiſe incapacitated, it 
muſt be directed to the Co- 


roner. 
10 


35 


piendo muſt be returnable in 
B. R. 255 "OE 5 5. 


"Ne 2 abe, 12 | 
if 1 8 

| This originally a State Writ, yet 
nom made uſe of in Aid of: 
the Subjects, to help them to 
theit juſt Debts; but ought 
not to be granted without a 
Bill firſt filed. 313 
Yet fee. 4 Precedent to the con- 


a o oon (N) 
How far the Lord Bacon th 

rer. 9 to extend this 2 

an | "ibid. (N) 

Writ of Error not ments | e 5 Þ 74 

| and 5 315 (N) l {-: bj 

1-7 * | Hiodrws" n & Homine *. 
WY plegiando. 5 0 

Excommunicat chi. TA 


2%. If theſe Writs hou not caleu- 
lated only for the Liberty of 
the wang and therefore not 
fo proper to try the Right of - 
Guardianſhip, as that E 


Forres Cyfodie. 4 1 5 (N) 


.* 


— 


1 


| | Original. 


The Court will not e the 
Filing an Original to make 
good a Judgment after Error 
brought, without ſome Ex- 

cuſe for not filing one before. 


8 1 


kauen of Ward. 0 
2v. If this Writ be proper, un- 


leſs where the — ar 


7 


* 


. 10 


5 All Writs of Biesniast Nat 1. . | 


— 


| —— in the THIRD. VOLUME. 


PRg WY 


Plaintiff, cheat, Nene by 
the Injunckion, yet canhot ſue | 
out Execution without wt 


Facias. 


Nu. If in this Caſe the Phintt | 


might not have taken out Exe- 
cution, and continued it by 
Vicecomes non miſit breve. 

| ibid, (N) 

A Scire Fatias is not in Nature 
of a new Action, but a Con- 
tinuation only of the old one. 

| * 47 


Supplicavit. 


continued in Priſon ' a Year 


without any freſh Threatning, | 
ought to pe diſcharged. 103 
7 aſie d 


to B. for Life, Remainder 
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